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PREFACE. 


In  the  foHowing  Reports  of  deciskmsat  Mm  Pitite  it  will 
be  seen  that  the  Writer  has  endeavoared,  (he  hopes  not  fmitr 
lesslyj  to  render  them  more  generally  useful  to  the  profess 
sion.  In  reporting  the  decisions  in  the  several  Gases^  he  hu 
attempted  to  explain  the  principles  upon  which  they  are 
fiMnded;  and^  according  to  the  best  of  his  judgment  and  in- 
dustry^ to  conned  them  with  the  system  of  which  they  are 
part 

It  is  not  nsttd^  and  scarcely  possible^  for  the  Judges  at 
Hi»i  Priiis,  in  the  vast  multitude  of  Cases  brought  before 
them^  to  do  more  than  touch  upon  the  principles  of  the  Cas^ 
itk  point ;  and^  still  less,  to  unfold  the  system  of  law,  of  which 
such  Cti^es  are  but  individuals. — In  the  form  of  Notes,  the 
Writer  has  endeavoured  to  supply  this  connection  and 
expositioii.  The  very  limits  of  a  Note  necessarily  require 
the  condensation  of  the  subject  matter  into  points;  and 

A2 


IV  PREFACE. 

though  this  form  of  writing  may  not  be  the  most  elegant^  and 
necessarily  presumes  a  good  degree  of  elementary  knowledge 
in  the  Reader^  it  is  scarcely  requisite  to  inform  the  Student 
in  the  Law  that,  when  appended  to  decided  cases,  it  is  most 
useful  for  memory,  reference,  and  study. 

In  this  attempt  the  Writer  feels  that  he  has  to  contend 
with  the  salutary  prejudice  always  existing  against  inno- 
vation in  any  thing  deemed  established.  But  as  utility  is 
certainly  a  very  sufficient  reason  for  departing  from  an 
usage,  it  is  the  interest  of  the  profession  not  always  to  dis* 
courage  it ;  and  the  attempt  must  be  made  in  order  to  give  a 
chance  for  improvement 

In  stating  the  Cases,  the  Writer  has  deviated  somewhat 
from  that  abstract  and  axiomatic  way,  which,  though  Justly 
entitled  to  the  praise  of  forcible  condensation,  and  elaborate 
precision,  with  respect  to  the  subject  matter,  has  too 
often  fallen  into  obscurity,  by  the  omission  of  material 
points.  To  avoid  this  defect,  the  Writer  has  stated,  with 
such  fulness  as  to  render  misconception  impossible,  both 
the  narrative  of  the  case,  the  main  argument  of  Coun- 
sel, and  the  observations  of  the  Judge  in  pronouncing  his 
decision.  He  is  under  little  apprehension  but  that  this  part 
of  the  Reports  will  meet  with  the  approbation  of  the  Pro* 
fession.  ' 


PREFACE.  Y 

In  the  present  state  both  of  our  Law  and  Commerce^ 
the  Writer  deems  it  unnecessary  to  say  any  thing  of  the 
importance  of  the  decisions  of  J^si  Prius  to  the  profession 
and  the  country.  They  are^  in  fact^  the  law  of  trade  and 
commerce  as  seen  in  the  practice  of  the  Courts.  The 
whole  commercial  dealings  of  the  country  are  herein  brought 
before  the  Courts,  and  discussed  in  the  first  instance.  The 
Law  is  explained  and  administered  by  Judges  who^  without 
departing  from  its  necessary  certainty^  have  extended  prin- 
ciples so  as  to  embrace  the  new  forms  of  commerce.  The 
law  learning  of  a  former  age  ran  in  the  channel  of  real 
property.  The  changing  circumstances  of  the  times  have 
introduced  another  equally  powerful  source,  and  extensive 
object^  of  national  wealth  and  dealing.  The  law  has  ne- 
cessarily followed  this  change. 

It  may  indeed  be  a  question  for  the  impartiality  of  future 
times^  whether  the  learnings  precision,  and  accuracy — the 
compass  given  to  principle  without  violating  fixed  rules,  and 
the  reconciliation  of  the  substantial  justice  of  the  Courts 
of  Equity  with  the  strictness  of  the  maxims  of  the  common 
law^  (introduced  within  these  last  fifty  years)  be  not  entitled 
even  to  greater  praise^  than  the  subtle  logic  of  earlier  times 
as  applied  to  cases  of  real  property. 
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Fige  6.  In  Hottcmd  t.  Jourdinej  in  the  fbiirth  line  •#  tlie  teit,  fof 
<<  defendaot,"  resd  ^  pluRt^."  And  in  Une  17,  subsatoto  likewise  the 
word  «  plaintiff,"  for  "  defendant." 

Page  20,  line  21.     For  "  defendant,"  read,  "  plwntiff." 

Rige  95.  In  tbe  marginal  note,  instead  of  <<  Held  tliat  B.  could  Hot, 
&c."  read,  <<  Held  that  A.  conid  not,  Ac." 

Page  172.  In  Cummmg  t.  Roebuck^  in  tiie  marginal  note,  instead  of 
<*  he  cannot  pbject,"  read,  ^^  the  defendant  cannot  object." 
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FIRST  SITTINGS  AFTER  TRINITY  TERM 
AT  WESTMINSTER,  55  GEO.  III.  1815. 


Everest  v,  Glyn,  Bart.  Thundty, 

June  15* 

ASSUMPSIT  by  the  steward  of  the  manors  of  in  m  tctioii 
EweU and  Cuddington,  in  the  county  of  Sur-  ^J^^^fy^ 
rey,  against  the  defendant^  for  fees  claimed  to  be  ^^^/^^ 
doe   for  his  admission  to  six  «eparate  copyhold  claimed  to  be 
estates^  under  the  will  of  his  father. — Plea  the  gene-  from  a  tenant 
ral  issue^  and  20Z.  paid  into  Court.  2lon  to^irse^ 

veral  copyhold 
estates,  if  be 

The  plaintiflFhad  been  charged  with  distinct  and  ^^'^^^^f^^ 
entire  fees  for  his  admission  to  the  several  copyhold  ^^  charges, 

he  niay,  not- 

estates.     Six  admissions  had  been   entered  upon  withstanding, 
the  Court  roUs^  copies  of  which  had  been  made  ^!^iim^J!enat. 

Held  after- 
ward by  the  Court,  that  where  a  person  is  admitted  to  several  disUdct  copyhold  te- 
aementi,  the  steward  of  the  manor  is  not  entitled,  without  proving  a  custom,  to  fiiU  fws 
00  each  adalstioii|  f epaimtely ;  but  be  may  stand  on  his  fiumtum  awnwr. 
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1815.  by  the  stewaM,  and  accepted  by  the  defendant's 
attorney;  each  admission  was  written  on  a  sepa- 
rate parchment,  and  had  its  proper  stamp  affixed. 
The  charges  were^  for  the  first  admission^  8^  3s.  2d. ; 
and  for  the  remaining  five,  6/.  Is.  2d.,  severally. 
The  estates  were  holden  by  different  quit  rents,  and 
upon  some  of  them  a  heriot  was  reserved.  There 
was  o6  evidence  of  any  custom  in  the  manors  to 
warrant  the  charges  in  question.  A  witness  was 
called  who  acted  as  steward  for  twelve  different 
manors ;  he  stated  that  the  custom  was,  when  a 
tenant  was  admitted  to  several  estates  under  one 
title,  to  recite  the  title  at  length  in  the  first  ad* 
mission,  and  then  to  enumerate  the  different  estates 
to  which  the  tenant  was  admitted  at  the  same  time, 
reciting  the  particular  quit  rents  and  service  at- 
tached to  each.  If  the  recital  were  long,  and  it 
became  necessary  to  abstract  and  copy  deeds,  his 
custom  was,  to  charge  Is.  per  folio,  in  addition. 
Being  shewn  the  plaintifi^s  bill  of  charges,  he  pro- 
nounced them  to  be  excessive ;  and  he  said,  that 
he  should  have  charged  61.  5s.  for  the  first  admis- 
sion, and  8s.  8d.  for  the  subsequent  ones  ;  that  he 
should  have  included  them  all  in  one  parchment, 
and  affixed  one  stamp.  He  thought  20/.  a  reason- 
able recompence  to  the  plaintiff*. 

Lens  and  Bosanquet,  Serjeants,  for  the  defend- 
ant, made  two  objections:  First,  That  the  plaintiff* 
was  not  entitled  to  charge  distinct  and  entire  fees 
for  each  admission.  Secondly,  The  rate  of  charge. 
This  question  aff*ected  all  the  copyhold  property  ia 
the  kingdom.  The  most  reasonable  course  was, 
to  admit  the  tenant  generally,  reciting  hit  title. 
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whether  by  d«ceiit>  or  purchase^  in  the  first  ad-  J^is. 
misston^  with  an  ''Andalso^''  to  sttch^  other  estates 
88  be  daiined  in  the  same  right.  Thia  was*  ptoired 
by  dne  of  the  plaintifTs  witnesses.  It  ii  strictly 
equitable ;  for  where  a  copyholder  is  admitted  to 
several  copyholds  under  a  will^  as  in  the  present 
case^  he  only  takes  one  estate.  The  fees^  more- 
over^ depend  upon  the  custom  of  the  manor:  the 
custom^  with  respect  to  fees^  is  as  much  the  Kfe  of 
copyhold  as  any  other  custom.  In  the  absence  of 
all  custom^  the  steward  may  resort  to  a  quantum 
meruit ;  but  the  plaintiff  is  bound  to  prove,  either 
that  a  particular  custom  did  exist  to  warrant  the 
charges  ;  or  that  there  was  no  custom  on  the  sub- 
ject in  the  manor ;  which  would  let  in  a  calculation 
of  charges  agreeable  to  equity  and  reason.  THey 
cited  a  MS.  citee,  before  Lord  Kenyon,  in  Hilary 
Term,  29  G.  3.  Searle  v.  Marsh,  in  which  bis 
Lordship  determined,  thai  where  there  were  se- 
parate copyholds,  claimed  in  one  right,  thfe  admis* 
irions  should  be  separate,  and  not  blended^  ne^ 
vertheless,  to  warrant  a  distinct  and  entire  charge 
for  the  separate  admissions  to  each',  a  custoni 
should  be  shewn ;  and,  upon  the  ground  of  custom 
only,  would  he  permit  the  pl^int^fflo  recover. 
With  respect  to  the  several  stamps,  all  might  be 
affixed  to  one  copy;  and  as  thk  death  vtias  only 
once  presented,  proclamation  once  made,  and  the 
other  ceremonies  of  admission  once  gone  through, 
it  would  be  sufficient  to  consolidate'  them  into  one 
entire  charge  upon  the  first  admission,  adding  a 
moderate  sum  for  the  enumeration  of  the  other 
estates  to  which  the  tenant  was  admitted  at  the 
same  time. 

B2 
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1815.  ^e8f>  Serjeant    The  attorney  has  received  the 

'"^T^^'^^  separate  admissions  in  Court.    He  cannot  after* 

9.         wards  dispute  them.     Seariev.  Marsh  only  de« 

Gltn.     cided  that  where  there  was  a  custom  it  must  be 

followed.    The  defendant  has  not  proved  a  cus* 

tom  to  controul  the  plaintiflTs  charges;  therefore 

the  plaintiff  may  resort  to  a  quantum  meruit   At^ 

tree  y.  Seutt,  6  East,  476.    It  is  the  duty  of  ihe 

steward  to  make  separate  admissions,  and  conse« 

quently  he  must  be  paid.     In  the  case  cited.  Lord 

Kenyon  thought  the  admissions  should  be  separate^ 

and  the  custom  gave  the  fees. 

GiBBs,  C.  J.  This  case  is  most  important  as 
it  affects  the  interests  of  copyholders.  The  de- 
fendant has  succeeded  to  certain  copyholds  on  his 
father's  death  :  his  title  cannot  be  perfected  with- 
out admission :  and  he  must  receive  a  copy  of 
those  admissions  for  the  convenience  of  disposing 
of  his  property,  if  so  inclined.  The  steward  is 
the  proper  officer  to  enter  the  admissions,  and  to 
deliver  them  out  to  the  party ;  and  he  is  entitled 
to  a  reasonable  compensation  for  his  trouble. 
This  compensation  may  be  regulated  by  custom ; 
or,  in  the  absence  of  custom,  by  principles  which 
vary  with  circumstances  and  times.  No  evidence 
has  been  given  to  shew  the  custom  of  this  manor, 
in  regard  to  the  steward's  fees.  But  it  is  said,  the 
plaintiff  cannot  recover  upon  the  quantum  meruit. 
The  defendant,  by  paying  money  into  Court,  has 
answered  this  objection ;  but  I  am  of  opinion,  that 
.  if  the  plaintiff  do  not  prove  a  custom,  he  may,  not- 
withstanding, resort  to  a  quantum  meruit.  Whether 
the  plaintiff  be  entitled  to  chai^  distinct  and  entire 
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fees  for  each  admission  is  a  question  of  law.    I       i^^^- 
shall  leave  it  to  the  Jury  to  say  what  will  be  a     g^j^^^ 
reasonable  compensation  to  the  plaintiff  for  the         v.  ^ 
admissions^  if  entitled  to  make  out  separate  ad-      Glth. 
missions  to  each  estate.    And  it  will  remain  on  my 
note  to  state  to  the  Court  for  their  opinion^  whe- 
ther the  plaintiff  be  entitled  to  distinct  and  entire 
fees  for  each  admission. 

The  Jury  found  20^.  a  reasonable  compensation 
to  the  plaintiff^  if  entitled  to  make  out  separate 
admissions ;  but  if  entitled  to  charge  separate  fees 
for  each  admission^  they  found  a  verdict^  with  10^. 
damages  for  the  plaintiff. 

Best,  Serjeant^  and  Bowen,  for  plaintiff. 

Lens  and  Bosanquet,  Serjeants^  for  defendant. 

[Attoniesy  Ridii  and  ITiBiaMt.] 


In  the  ensuing  Miduielmoi  and  entire  fees  on  each  ad* 

Term  this  case  was  moTed  on  mission  separately,  bat  that  he 

behalf  of  the  plaintiff,  «nd  a  was   entitled  to  stand^   and 

rale  Nisi  obtained.  The  Chief  mast  stand,   entirely   on  his 

Jostice  deliTored  the  opinion  fuanium  meruU*     The  Rule 

of  the  Conrt :— That  the  plain-  ww  dUschaifed. 
tiff  wu  not  entitled  to  distinct 
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Jan«  t5-  HoLJjAND  V.  JoUBDINE. 

brought,^e^"  HnHlS  was  an  action  to  recover  the  amount  of  an 
^a^V*thf"*iain-  attorney's  bill ;  plea  the  general  isaue.     The 

titf  the  debt  defendant's  counsel  admitted  the  bill  to  be  due^  and 
the  cause,  and  the  defence  was^  a  receipt  given  by  the  defendant 
f^theli^ef^  After  action  brought  for  the  debt  and  costs  in  the 

The  plaintiff     rauatk 
nevertheless      ^***»^- 
proceeds  in 
the  acti«n.and 

the  defendant  Ofislov),  Serjeant^  for  the  plaintiff,  contended^ 
nerai  issae.^  that  it  was  uot  evidence  under  the  general  issue ; 
nodei^cean.  ^^^  receipt  having  been  given  after  action  brought. 
and^hdniS'is  ^^^  ^oA^  of  taking  advantage  of  such  payment 
en>»^«dtono-  must  be,  by  an  application  to  the  C!ourt,  or  a  spe* 

mages.  cial  pUflU 

J9esf,. Serjeant,  for  the  defendant,  admitted  that 
payment  after  action  brought  could  not  be  given 
in  evidence  under  the  general  issue ;  but,  in  the 
present  case,  the  debt  and  costs  are  included  in  the 
receipt  which  the  tiefeadant  gives. 

GiBBs,  C.  J. — It  is  no  answer  to  the  action  un- 
der the  general  issue.  The  defendant  might  have 
applied  to  the  Court.  The  Court  of  King's  Bench 
have  suffered  what  has  passed  between  suing  out  of 
the  writ  and  filing  the  declaration  to  be  given  in 
evidence  without  pleading  it.  But  the  payment  of 
debt  and  costs,  which  arises  after  action  brought, 
should  be  introduced  by  plea.  The  plaintiff^  how- 
ever^ can  only  claim  nominal  damages. 


TRINITT  TESIM,  SS  GEORGE  IIL 
The  cavse  was  aflerwaids  referred. 

Onahws  serjeant^  and  Mankgf,  for  the  plaintiff. 
Best,  segeant^  for  the  defendant. 

[Attorniefy  Hotttmd  and  Guy.] 


1»15. 


HoiJUM» 


If  after  action  brought, 
and  before  declaration,  the 
dofeodanl  offers  to  pay  debt 
and  coats,  and  the  plaintiff  r^ 
iase%  to.  recerre  it,  the  Court 
will  permit  the  defendant  to 
pay  into  Court  the  debt  and 
the  costs  up  to  the  time  of  his 
offer  only.  And  the  plaintiff 
will  be  oonHpelled  to  pay  the 
costs  of  the  application,  and 
all  costs  in  the  action  subse- 
quent to  the  offer.  Zeevin  t. 
CaweU.    1 W.  P.  Taunt.  W3. 

In  the  same  manner,  if  after 
«ctian   bronght,   and   before 


money  can  r^^larly  be  paid 
Into  Court,  a  tender  Is  made 
of  a  sum  for  dam^giesp  wtth 
costs  up  to  that  time^  and  ro* 
fused,  the  Court  will,  on  mo- 
tion,'permit  that  sum  to  bo 
paid  into  Court,  and  struck 
out  of  Ae  declaration,  and  will 
Older  all  siibfe%u^nt  ooi^  to 
be  paid  by  the  plaln|iff|  -  al- 
though the  plaintiff  goes  for 
other  causes  of  action  than 
those  on  which  the  sum  is  ten- 
dered. RmberU  ▼.  Immbiti. 
SW.P.lknnt.  383« 


H0R8EFAIX  V.  Mathbb. 


15. 


THIS    waft  an  aclicm  «€   aiMin|ifti|i  ^^^S^^  ^qi^£ 
ugaJAst  the  (defendant^  \^had  been  t^a^t  •^^"^Jf^ 
fflom  year  ^  yew  to  the.  fMsti^  4»r  dt^i/iiytiQDg  bSSi^^se 
and  va^wty,  4o  Ahe  pvemipeft  j^ecaOjiy  yo  \^  f  of^i-  teVSi^ 
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1815.       deration  that  the  defendant  had  become  and  urns 

^^""^^^^^  tenant  to  the  plaintiff  of  a  certain  nies8uafi:e^  &c. 

2^.     ^    he  undertook  to  keep  the  same  m  good  and  tenant* 

Mather,    able  repair ;  to  uphold  and  support^  and  to  deliver 

up  the  same  to  the  plaintiff  at  the  expiration  of  his 

term^  in  the  condition  in  which  he  received  it. 

It  appeared  that  the  defendant  had  occupied  the 
house  about  three  jears  at  a  rack  rent.  It  was  in 
good  repair  when  he  entered  it ;  but^  upon  quitting 
possession^  he  had  in  some  degree  damaged  the 
ceilings  the  vralls^  and  other  parts  of  the  house^  by 
removing  the  shelves  and  fixtures^  and  had  not  left 
the  house  in  a  good  tenantable  condition.  The 
plaintiff  had  been  put  to  some  small  expence  in  re- 
fitting it  for  the  occupation  of  a  new  tenant.  The 
plaintiff  gave  no  other  evidence  than  the  occupation 
of  the  premises  by  the  defendant. 

Lens,  Serjeant^  for  the  plaintiff^  contended^  that 
there  was  a  general  fissumpsit  in  law^  founded 
in  the  relation  of  landlord  and  tenant^  that  the 
latter  should  keep  the  premises  in  tenantable  con- 
dition; and  that  this  obligation  attached  upon  a 
tenant  from  year  to  year^  or  a  tenant  at  wil). 
He  relied  upon  Ferguson  v.  Black.  2  Bsp.  N.  P. 
590. 

Best,  seijeant^  cantri.  The  declaration  states 
the  impKed  assumpsit  in  terms  too  large.  This 
is  an  extensive  obligation^  which^  in  the  absence  of 
a  specific  contract^  does  not  result  from  the  relation 
of  landlord  and  tenant.  An  implied  promise  to 
conduct  himself  as  a  good  tenant  is  very  different 
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from  an  implied  promise  to  keep  premises  in  re-       1B15. 

pair,  to  uphold  and  maintain  them,  and  to  surrcn-  7^^^^^'^ 
der  them,  at  the  expiration  of  the  tenancy,  in  that         9. 
condition.  MAxma. 

GiBBs,  C.  J. — I  am  of  opinion  that  the  plaintiff 
is  not  entitled  to  recover.  He  has  laid  his  ground 
too  broadly.  The  defendant  is  answerable  to  some 
extent,  but  not  to  the  extent  stated  in  the  decla- 
ration. Can  it  be  contended  that  a  tenant  at  will 
is  answerable  if  premises  are  burned  down — ^would 
he  be  bound  to  rebuild  if  they  became  ruinous  by 
any  other  accident  f  And  yet^  if  bound  to  repair 
generally,  he  might  be  called  upon  to  this  extent. 
He  is  bound  to  use  the  premises  in  a  husbandlike 
manner ;  the  law  implies  this  duty  and  no  more. 
I  am  sure  it  has  always  been  holden  that  a  tenant 
from  year  to  year  is  not  liable  to  general  re- 
pairs. 

Plaintiff  nonsuited. 

Zens,  Serjeant,  and  Stard^,  for  plaintiff. 

Best,  sergeant,  for  defendant. 

[Attorales,  GeUord  and  IFcib.] 


The  Lord  Chief  Justice  cited  lord  and  tenant  is  a  sufficient 

a  MS.  case,  on  the  Western  consideration  for  the  tenant's 

Circuit,  in  which  Mr.  Justice  promise  to  manage  a  farm  in 

Buiier  had  expressed  the  same  a  hnsbandlikemanner.  Potp% 

opinion.  r.  Walker.  5  Term  Rep.  373. 

The  mere  relation  of  land-  Aldiovgh  an  action  on  the 


to 
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case  may  Jbe  maintained  against 
a  tenant  for  commissive  or 
wilful  waste,  no  action  can  be 
maintained  for  permissiye  waste 
only.  Gibion  t.  Wells.  1  New 
Rep.  991.  In  this  case,  Sir 
James  Mnnsjieldy  C.  J.  says, 
^  There  is  no  doubt  but  an 
action  on  the  case  may  be 
maintained  for  wilful  waste ; 
but   at  common   law,  if  any 


part  of  the  premises  are  suf* 
fered  to  be  dilapidated,  it 
amounts  to  permissiye  waste; 
and  if  this  action  be  maintain- 
able, such  an  action  might  be 
brought  against  a  tenant  at 
will,  who  omitted  to  repair  a 
broken  window.  I  think  thto 
action  is  an  innovation,  and  I 
am  not  disposed  to  encon* 
rage  it." 


Jane  15. 


Spbatlet  V.  Sir  H.  Wilbom,  Knt. 


Quasrc,  whe.  fTHROVER  for  a  watch :  plea,  the  general  issue. 

theragiftofa      ■--,,,-,  i  ^    ^ 

chattel,  not  in  -^^  The  defendant  was  the  executor  of  a  gentle* 
of tiieXnora^  man  of  the  name  of  Wright,  who,  in  bis  life-time, 
?ain7tifc  had  lodged  with  the  plaintiff.  The  day  imme- 
pI^Th^pro.  diately  preceding  his  death,  whilst  the  plaintiff 
perty  therein,  ^as  at  his  bed-Side,  he  said  to  her,  *'  I  have  left 

asto  entitle  ,  »*       «  ^m,       .  -    ^      % 

the  donee,  who  a  watch  at  Mr.  R 's,  at  Charing-cross  ;  fetch 

ta^ed^posses.  it  away,  and  I  will  make  you  a  present  o€  it.*' 
SSn'tJ^v^r"'  The  defendant  had  obtained  the  watch  after  the 
JSto^of  Sir  **^^*  ^^  ^^*  Wright,  and  this  action  was  brought 
***^5?A      u.    to  recover  it. 

If  A.  on  his 
death-bed,  de- 
sire B.  to  call 

atacertain  Best,  Serjeant,  for  the  plaintiff,  relied  on  a  pass- 

Fetch  a^y  a  age  in  Brookes'  Abridgment — ^Trespass,  303,  in 
TJhi^he^'If'  which  it  is  stated,  if  A.  giv^a  thing  to  B.,  which 

then  make  her 

a  present  of  it;H  bnt  no  poisession  is  resomed  by  A.  and  no  delivery  made  to  B,  Qncre^ 

if  this  would  b#  good  as  «  dsMrfis  wsrtts  4 
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it  at  York,  aad  a  stranger  take  it^  B.  nay  maintain       ^^^^ 


Sv^AThmt 


trespass  for  it.    He  took  the  distinction :  if  a  imm 

be  in  possession  of  a  i^atcb  at  the  time  he  gives  it^    " ''^' 

unless  he  hands  it  over,  it  will  not  pass  to  the  donee.      Ww^oir. 

Lens,  Serjeant^  cantri.  In  the  case  in  Brookes^ 
trespass  might  well  be  maintained^  because  trespass 
can  be  maintained  upon  a  special  property  against  a 
wrongdoer ;  but  the  case  does  not  go  to  the  extent^ 
that  the  original  owner^  or  those  who  represent  him> 
might  not  reclaim  the  gift  by  an  action  of  trover. 

Upon  further  enquiry  it  appeared,  that  at  the 
time  of  the  gift,  Mr.  Wright  was  sensible  of  ap« 
preaching  death. 

GiBBs,  G.  J. — ^I  wiU  not  determine  whether  a 
|iersonal  chattel  can  pass  by  this  mode  of  gift. 
It  is  not  necessary  to  the  present  question.  But  is 
not  this  good  as  a  donatio  mortis  causa  f  The  donor 
has  the  apprehension  of  death  upon  his  mind :  I  am 
inclined  to  think  it  good  upon  this  ground.  It  is 
Dot^  however,  a  case  of  frequent  occurrence. 

His  Lordship  directed  the  Jury  to  give  a  verdict 
for  the  plaintiff,  and  gave  the  defendant's  counsel 
leave  to  move,  if,  upon  inquiry^  they  thoH^  these 
was  any  thing  in  the  case. 

BeA,  seijeant,  and  D.  FoUockj  for  plaintiff. 

Letts  and  Copley^  seqefntSi  for  the  defendant 
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1S15.  This  ctse   was   not  after- 

V^^V^^  wards  moved. 
SniATLBT'       The   passage   in    Brookes' 

^*  Abridgment  is  as  follows: — 

are  at  York,  give  them  to  J.  S. 
who  at  the  time  of  the  gift  is 
in  London,  and  before  J.  S» 
have  obtained  the  actual  pos- 
session of  the  goods,  a  stranger 
takes  them,  J.  S.  may  maintain 
an  action  of  trespass  against 
the  stranger ;  for  bj  the  gift 
be  acquired  a  general  property 
in  the  goods.  Bro.  Tresp.  303. 
Latch.  214.  Bat  there  is  no 
case  which  goes  to  the  extent 
of  stating,  that  the  donor,  or 
bis  representatives,  might  not 
retract  a  gift  nnacoompanied 
with  possession. 

A  true  and  pix^per  gift  is  al- 
ways accomiianied  with  deli- 
Tery  of  possession,  and  takes 
effect  immediately ;  as  if  A. 
gives  to  B.  lOOL  or  a  flock  of 
sheef),  and  pots  him  in  posses- 
don,  it  is  then  a  gift  executed 
In  the  donee ;  and  it  is  not  in 
the  donor's  power  to  retract 
it;  though  be  did  it  without 
oottsidehition  or  recompence. 
Jenk.  109.  Unless  it  be  pre- 
judicial to  creditors,  or  the  do- 
nor were  nnder  any  legal  in- 
capacity; or  If  he  were  drawn 
In,  circumvented,  or  imposed 
upon.  But  if  the  gift  do  not 
take  effect  by  delivery  of  im- 
mediikte  possesdo%  it  is  then 


not  properly  a  gift,  but  a  eon* 
tract,  which  wanting  the  natu* 
ral  equivalent  or  correlative,  a 
good  consideration,  the  donor 
cannot  be  enforced  to  per- 
form it 

The  donatio  causa  mortis^  a 
title  of  the  Roman  law,  is  a 
gift  by  a  person,  believing  him* 
self  to  be  at  the  point  of  deaths 
to  the  donee,  conditional  upon 
the  death  of  the  donor ;  that 
b  to  say,  if  the  donor  die,  the 
donee  is  to  take  it  in  pre- 
ference of  any  other.  If  the 
donor  recover,  the  donation 
does  not  so  much  revert,  as 
not  pass.  According  to  the 
best  commentators  on  the  Ro- 
man law,  it  is  not  an  essential 
part  of  this  form  of  gift,  that 
the  donor  should  be  actually 
in  a  state  of  dying;  it  is 
enough,  says  FmrnW,  if  he  be 
moved  to  it,  sola  cogUaifone 
mortalUaiisj  e»  sorte  humamu 
But  it  is  essential  that  the  do- 
nor should  express  the  condi* 
tion  of  the  gift  not  passing 
whilst  he  liTes;  otherwise  it 
would  be  a  donation  of  another 
kind ;  namely,  a  donatio  inter 
vivos.  The  best  authorities  In 
our  law,  in  adopting  the  Ro- 
man title,  have  adopted  with  it 
the  above  large  interpretation 
of  the  commentators ;  extend- 
ing the  title  and  the  legal  qua^ 
lities  of  it,  to  the  general  con- 
sideration ef  mortality.    Stilt 
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IS 


▼•  Ckqmanj  t  Bro.  C.  R.  61^ 
BitC,  being  a  gift,  there  nmst 
be  an  mctnal  deliTeiy  by  the 
doDor  in  his  life^ttme.  Hedge$ 
T.  Hedgesy  Prec.  in  Chanc. 
Lord  Co  wper's  expression  was, 
«  gives  with  his  own  hands." 
Skargold  r.  Shargoldy  3  Yes. 
431.  ««  The  dellTery  mast  be 
actual;  a  symbolical  deliTery 
wiU  not  do."  Thns  a  deli- 
ftrj  of  receipts  for  S.  S.  Ann. 
Bade  in  the  donor's  Ust  ill. 
ness,  and  expressly  in  con- 


templation of  death,  was  held 
by  Lord  Harimcke  not  to  be 
a  good  donatio  mortis  cotMO. 
S.  C.  The  donee  mast  hare 
immediate  possession  of  the 
gift,  and  nncontronled  domi* 
nion  over  it.  Per  Lord  Ken- 
yon,  C.  J.  Hawking  y.  BlewiUy 
^  Esp.  663.  Ace.  Smith  n 
Smithy  9  Strange  005. 

Gifts,  inany  form,  are  justly 
not  in  CiTour  with  the  English 
law ;  beiiig  nedessarily  Tague, 
and  too  much  open  to  fraud. 


1815. 


Spratlxt 

WXLSOK. 


ADJOURNED  SITTINGS  AFTER  TRINITT  TERM, 
55  GEO.  m.  IN  LONDON. 


Back  and  Another^  Assignees  of  Burrough  and 
Wynne  v.  Gooch. 


Jnnesau 


THIS  was  an  action  brought  to  recover  a  sum 
of  money  which  the  plaintiflTs  contended  the 
defendant  had  received  from  the  bankrupts  pre- 
vious to  their  bankruptcy^  in  fraudulent  preference 
of  the  other  creditors. 

"The  act  of  bankruptcy  and  the  petitioning  cre- 
ditor's debt  were  disputed. 

The  alleged  act  of  bankruptcy  was  an  assign- 
ment made  by  the  bankrupts^  bearing  date  the 

•ouiiisioDy  na  is  estopped,  and  havinsp  assented  to  the  deed,  tiiough  he 
itylic  cuuMt  actk  op  as  an  act  of  bankruptcy. 

2 


If  the  petition- 
ing  creditor  bf 
privy  and 
assenting  to 
the  execntloB 
of  a  deed  by 
traders,  by 
vhich  tliey 
make  an  as- 
signment of  aU 
their  property, 
though  such* 
assignment  be 
fraudulent, 
and  an  act  of 
bankruptcy, 
upon  which 
other  credi- 
tors, not  privy 
and  assenting, 
may  sue  out  a 
did  not  execute 
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1815.       isth  Jime,  18! 3;  o^  all  their  property  to  tnistee* 

"^^T^^^^^  for  the  interest  of  their  creditors ;  in  which  deed 

Another     ^^  contaioed  a  provision,  that  unless  all  their  cre-^ 

^'         ditors,  whose  debts  respectively  amounted  to  302., 

^^"*     should  come  in  under  the  terms  of  the  deed  by  the 

10th  of  January,"  1814,  the  deed  should  be  void. 

The  bankrupts  themselves  had  executed  the  deed  • 

but  the  trustees  had  not  executed  it^  nor  was  it 

signed  by  any  creditor. 

It  appeared  that  the  petitioning  creditor,  toge- 
ther with  other  creditors  of  the  bankrupts,  had  em- 
ployed an  attorney  in  the  country  to  bring  actions 
against  them ;  and  the  country  attorney  employed 
an  agent  in  London,  vfith  whom  the  bankriqlts 
were  in  negotiation  for  the  arrangement  of  their 
aflfairs.  The  proposal  of  the  deed  of  assignment 
originated  in  communications  between  the  London 
agents  and  the  bankrupts.  The  petitioning  credi* 
tor  knew  of  the  assignment  which  the  agents  were 
preparing,  and  he  frequently  called  whilst  it  was 
in  progress,  and  expressed  no  disapprobation. 
When  it  was  executed  by  the  bankrupts,  he  recom- 
mended a  person  to  the  trustees  to  take  possession 
of  the  stock  of  the  bankrupts,  but  he  did  not  exe* 
cute  the  deed  himself. 

The  SoUcitar  General  and  Onslow  Serjeant^  for 
the  defendant,  contended  that  this  was  no  act  of 
bankruptcy.  It  is  true  the  bankrupts  convey  by 
this  deed  all  their  property  to  trustees;  but^  in 
order  to  constitute  an  act  of  bankruptcy,  such 
conveyance  roust  be  an  operative  and  valid  assign- 
ment; that  is  to  say,  the  property  must  pass^  out 
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of  the  bankrcrpte  and  rest  in  other  per^nt^  8ttb-  ™^^ 
ject  of  course  to  be  impeached  upon  the  principled  ^  ^ 
of  the  bankrupt  laws ;  but  in  etery  other  point  of  Asoibsr^ 
view  it  must  be  a  valid  assignment.  There  were  '• 
three  parties  to  this  deed:  Ist^  the  bankrupts; 
2d,  the  trustees ;  3d,  the  creditors.  It  is  executed 
by  the  bankrupts,  but  it  is  not  executed  by  the 
trustees,  nor  is  it  signed  by  any  of  the  creditors ; 
but  the  deed  contains  covenants  on  the  part  of  the 
trustees  which  are  a  consideration  for  the  assign- 
ment made  by  the  bankrupts.  Till  th6  trustees, 
therefore,  execute  the  deed,  the  conveyance  is  only 
m  fieri  ;  it  is  the  inception  of  an  assignment,  and 
nothing  more.  When  the  trustees  execute  the 
deed  it  is  operative,  though  no  creditor  come  in. 
This  case  falls  within  the  principle  of  Bamf&rd  v. 
Baron,  2  Term  Rep.  594.  A  creditor  who  exe- 
cutes a  fraudulent  deed  of  assignment,  which  con-* 
stitutes  an  act  of  bhnkruptcy,  cannot  avail  himself 
of  such  assignment  as  an  act  of  bankruptcy,  ft  is 
an  estoppel  to  him ;  any  other  creditor  may  insist 
upon  it  as  an  act  of  bankruptcy,  but  he  \%paTt%c€p9 
eriminis';  he  induces  the  act,  and  it  is  the  policy 
of  the  law  to  prevent  a  person  who  tempts  the 
bankrupt  to  commit  an  offence  from  setting  it  np 
as  an  act  of  bankruptcy. 

Xeits,  seijeant,  and  Spankte,  wnttit. 

Tliis  case  does  not  fall  within  the  principle  of 
Ban^brd  v.  Baron.  That  case  was  determined  on 
the  ground  thiEik  the  party  executed  the  deed',  and 
having  become'  a  party  to  tie '  instrument,  if  wair 
AM  optw  t0  htm  to  Ittip^ch  U,    The  awcnt:  to  lb# 
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1815.       deed  is  nothing ;  it  is  the  execution  of  it  wfaidi 
"^"^^^^"^^  estops  the  party,  and  prevents  his  setting  it  aside. 
ADoiher     ^^^  ^^^^  ground  is,  not  that  lie  tempts  the  trader 
V.         to  commit  an  act  of  bankruptcy,  but  that  he  shall 
"•     not  be  permitted  to  set  up  as  fraudulent,  a  deed 
which  he  himself  executes.    With  respect  to  the. 
objection  that  the  trustees  did  not.execute  the  deed, 
they  insisted,  that  their  formal  execution  was  im- 
material, inasmuch  as  they  acted  upon  it. 

GiBBs,  C.  J. — Following  up  the  principle  of 
Bamfard  v.  Baron,  I  am  of  opinion  that  the  pe^ 
titioning  creditor  cannot  avail  himself  of  the  exe- 
cution of  this  deed  as  an  act  of  bankruptcy.  The 
deed  is  a  conveyance  of  all  the  property  of  the 
bankrupts  to  trustees,  and  such  a  deed  is  void  in 
law,  upon  this  principle,  that  it  takes  the  affairs  of 
Uie  trader  out  of  his  own  hands  and  commits  them 
to  the  management  and  controul  of  other  persons. 
The  law  will  not  permit  this  to  be  done  with  a 
view  to  defeat  the  operation  of  the  bankrupt  laws. 
Such  a  deed,  therefore,  cannot  stand.  Many  acts 
done  by  a  trader  are  void,  which  are  not,  therefore, 
acts  of  bankruptcy.  If  a  trader  deliver  over  all 
his  g6ods  to  trustees  by  paroUj  such  a  delivery  will 
be  void  upon  principle ;  but  it  is  no  act  of  bank- 
ruptcy, because  it  is  not  within  the  words  of  the 
statute  1  James  1.  c.  15.  ^he  statute  intends  a 
fraudulent  conveyance,  and  it  is  because  the  con* 
veyance  is  fraudulent  that  it  constitutes  an  act  of 
bankruptcy.  But  the  law  says,  that  it  cannot  be 
insisted  upon  as  firaudulent  by  those  who  assent  to 
it.  A  creditor,  not  privy  or  assenting,  may  sue 
out  a  comniission  npon  it;  but  node  can  do  it  bat 
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those  a^inst  whom  the  deed  i»  fraudulent.  The 
principle  of  Barnford  v.  Baron  was  this,  that  those 
who  assent  to  a  deed  shall  not  be  permitted  to  im- 
peach it  as  fraudulent^  and  if  not  fraudulent,  it  is 
no  act  of  bankruptcy.  I  say  nothing  as  to  the  ob- 
jection that  the  trustees  did  not  execute  the  deed. 
It  is  besides  the  present  question;  but  the  peti- 
tioning creditor  having  assented  to  that  deed  as 
iar  as  it  went,  cannot  now  object  to  such  deed  as 
fraudulent. 


1815. 


Plaintiflfs  nonsuited. 

Lens^  Serjeant,  and  Spankie;  for  plaintiffs. 

The  Solicitor  General  and  OnsloWj  serjeant,  for 
defendants. 

[Attoniies,  Wvidus  and  HoOotimy.^Abkcit.^ 


Such  estoppel,  it  seems,  ap- 
plies only  to  the  petitioning 
cawiitor,4Ea8t,235.  Th^re- 
fore,  if  a  commission  1)6  sued 
ont  Qpon  such  a  deed,  upon 
the  petition  of  a  creditor  who 
has  not  concurred  in  it,  and 
who,  together  with  others  who 
had  concurred  in  it,  was  chosen 
assignee,  it  is  no  objection  to 
an  action  brought  1^  them,  as 
assignees,  that  some  of  them 
bad  concurred  in  such  deed. 
TappehdaU  and  others  t. 
Burgtiy  4  East,  230.    An  as- 


signment  by  partners,  by  deed, 
of  ail  their  property,  in  trust 
for  their  creditors,  with  a  pro- 
Tiso  to  be  Toid,if  alltheir.cre- 
ditors  for  above  20/.  should 
not  execute,  or  a  commission 
of  bankrupt  should  issue  with- 
in a  certain  time,  is  an  act  of 
bankruptcy.  Dutian  y.  Mor» 
riion,  1  Rose..  Cases  in  Bank«- 
ruptcy,  213.  And  such  a  deed 
is  operative,  though  it  con- 
tained a  proviso  to  be  yoid  if 
the  trustees  think  fit.  4  East, 
930. 


Vol.  I. 
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Jnne  24.  WiTHERs  and  Others  v.  Lys  and  Another. 


An  order  sent  f  ■  .^HIS  was  an  actioH  of  troYcr  brought  to  reccP 

by  the  vendor       I  a^a        c         • 

to  the  wharf.     -^    ver  a  quantity  of  rosm. 

inger  to  deli- 
Ter  the  goods 

u  wfficlrat^o  ^^^  plaintifiFs  had  sold,  through  the  medium  of 
past  tie  pro-  their  broker,  thirty  tons  of  rosin  to  one  Bromer, 
▼endee,  pro^l     before  his  bankruptcy.     The  broker's  note  was  as 

Tided  nothing    f^ii^--.j,  . 
remains  to  be     lOUO WS  . 
done  but  to 
ma^e  the  deli- 

Tery;  but  if        cr  Mcssrs.  WUkers  and  Co.-  Sept.  2d,  181«.— 

Any  vntwr  re* 

main  to  be  I  have  this  day  sold  to  David  Bromer  thirty  tons 

ample,  weigh-  of  London  made  rosin,  more  or  less,  at  13s.  per 

p^opertydw^«  cwt  lying  in  mats  at  the  wharf  of  Lys  and  Co. 

thi?i^t """  payn^ent  by  a  bill  at  six  months/'— Signed  by  the 

stoppage  in  broker. 

transitu  is  not 
defeated,  till 

On  the  Slst  of  September  the  plaintiffs  sent  an 
order  to  the  defendants,  who  were  wharfingers  (and 
which  order  they  entered  in  their  books)  to  weigh 
and  deliver  the  rosin ;  upon  which  they  gave  no^ 
tice  to  Bromer  that  they  had  received  such  order 
from  the  plaintiffs.  Shortly  afterwards  Bromer 
became  insolvent,  and  the  rosin  still  lying  at  the 
wbarf,  the  plaintiffs  gave  them  notice  not  to  deli- 
ver it.  No  bill  of  exchange  had  been  given  by 
Bromer. 


The  question  was,  whether  delivery  had  taken 
place.  There  had  been  a  suit  in  Chancery  rela- 
tive to  the  property,  and  the  Master  of  the  RoUs 
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had  ftdvised  an  action^  and  recommended  the  case       1815. 
to  be  tried  upon  admissiont. 

The  Solicitor  General  and   Taddy,  for  the  de-* 
fimdants,  contended^  tlmt  in  the  present  cas^  the 
property  passed  to  Bramer,  and  that  the  plaintiffs^ 
the  vendors^  had  lost  their  right  of  stoppage  in 
transitu.     When  the  order  was  sent  to  the  wh^irf^ 
ingers^  and  they  entered  it,  the  property  was  im^ 
mediately    divested    out  of  the  plaintiffs.     It  is 
true»  indeed,  that  the  order  was  to  weigh  and  de^ 
Hver,  &c.   But  this  would  not  bring  the  case  Avithin 
the  principle  of  those  cases,  which  had  been  decided 
upon  the  ground  that  weighing  was  necessary,  in 
order  to  ascertain  arid  distii^uish  the  quantitien 
which  the  vendee  claimed.  Here  the  rosin  vtM  lying 
io  mats ;  it  had  been  sold  as  thirty  tons,  more  or 
less.     The  weighing,  therefore^  was  not  necessary 
to  constitute  the  ddivery,  because  the  mats  were 
to  be  delivered,  whether  they  contained  more  or 
less.     It  did  not  appear  that  more  than  thirty  tons 
were  in  the  possession  of  the  wharfingers.    The 
contract  passed  the  whole  of  the  rosin ;  though  of 
coarse,  till  the  rosin  was  weighed,  it  was  iineer* 
tain  for  what  sum  the  bill  of  exchange  was  to  be 
drawn,     l^y  submitted,  moreover,  tlMrt  in  the 
present  case  a  question  might  arise,  and  had  indeed 
been  largely  discussed  in  Chancery,  on  the  statute 
of  1  James  1.     Was  not  ^i»  rosin  in  the  visible 
ownership  and  disposition  of  the  bankrupt  ? 

GiBBs,  C.  J. — I  consider  this  case  as  haying  al- 
ready b^en  decided  in  principle,  both  in  the  King's 
Bc^ncb^and  Cpmmn  Pkias ;  and  whatever  dtfierenM 

C8 


Withers 

V. 
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1815.  there  may  be  between  those  cases  and  the  present, 
there  is  no  essential  distinction.  The  principle  upon 
which  both  courts   have  decided  is  this^  that  the 

Lys.  order  sent  by  the  vendor  to  the  wharfinger  to  de- 
liver the  goods^  is  sufficient  to  pass  the  property  to 
the  vepdee,  provided  nothing  remains  to  be  done  but 
to  make  the  delivery.  If  it  be  necessary  by  the  terms 
df  the  contract,  or  by  the  order  to  the  wharfinger, 
that  any.  thing  should  be  done  previous  to  the  de- 
livery, the  transfer  is  not  complete  till  that  thing 
be  done.  It  is  impossible  to  say,  in  the  present 
case,  that .  something  was  not  to  be  done.  The 
order  was  to  weigh  and  deliver ;  that  act,  there- 
fore, which  was  to  p^cede  delivery,  not  having 
taken  place,  the  property  did  not  pass  to  Bromer. 
The  statute  of  James  the  First  has  no  application 
in  the  present  case.  The  delivery  not  being  per- 
fected, it  is  impossjble  to  say  that  the  goods  were 
in  the  visible  ownership,  or  under  the  order  and 
controul  of  the  bankrupt. 

Verdict  for  defendant. 

Vaughan  and  Blosaeltj  Serjeants,  for  plaintifis. 

The  Solicitor  General  and  Taddy^  for  defendants. 

[Attorneyf,  Churchy  and  TomUnaim  and  Ca] 


The    right  >  of  stoppage  m  the  Courts  of  Law,  as  a  merely 

transUu  has  been  largely  in-  equitable  ri§^t ;  but  b  justly 

terpreted  by  recent  decisions*  adopted  as  within  the  spirit 

It  is  no  longer  Tigilantly  guard-  and  principle  of  the  common 

ed,  and  jealously  admitted,  by  law.    It  is  a  principle  of  law. 
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tliftt  the  sale  of  goods  puses 
tiiem  bj  force  of  the  contract, 
anddelhery  is  not  necessary  to 
accomplish  the  title  of  the  fen« 
deesfainstanybut  the  vendor. 
Whilst  the  goods  remain  in  the 
hands  of  the  Tender,  he  has 
e  lien  npon  them  till  he  is  paid. 
Oar  oldest  kw  books,  follow- 
ing therein  the  letter  of  the 
ciral  law,  consider  the  pay- 
nent  of  the  price,  (day  not 
being  giren)  as  a  condition 
pivcedent  implied  in  the  con- 
tract of  sale.  Jlob.  41.  Bot 
prerions  to  the  actual  delivery, 
or  what  is  equivalent,  the  law 
avails  itself  of  every  circnro- 
stance  to  pat  the  w^foid  ven- 
dor in  the  repossession  of  his 
property,  upon  the  insolvency 
of  the  vendee.  The  vendor, 
therefore,  has  a  right,  for  jast 
cause,  to  retract  the  intended 
delivery,  and  to  resume  pos- 
session of  his  goods  by  any 
means  not  criminal.  The  civil 
law,  with  respect  to  the  right 
of  lien  on  goods,  extends  far- 
ther than  the  law  of  England; 
by  which,  as  we  have  above 
stated,  the  lien,  giving  the 
right  of  stoppage  in  transitu^ 
is  gone,  where  possession  ac- 
tual or  constructive  has  been 
taken ;  but  the  lien  of  the  civil 
law  prevailed,  even  against  ac- 
tual possession.  Quod  vendidi 
non  aiUer  fit  accqnentii  quam 
si  aui  pretium  nobii  iohUum 


niy  mU  satii  eo  nomine  JbUum, 
vei  eiiam  Jidem  habuerimu9j 
en^ori  tine  ulla  MOtitfMume. 
Dig.m.\%.tii.  1. /.  19. 

There  is  a  difference,  how- 
ever, between  this  right,  and 
tiie  right  to  rescind  the  con- 
tract :  the  former  may  be  ex- 
ercised by  the  vendor  against 
the  will  of  the  vendee;  the 
latter  requires  the  consent  and 
concurrence  of  both  parties. 
To  assbt  the  equity  of  this 
right,  the  cases  turn  on  very 
nice  distinctions.  The  first 
consideration  will  be,  by  whom 
this  right  may  be  exercised. 
2d,  Under  what  circumstances, 
aflter  the  goods  htfve  passed 
out  of  the  possession  of  the 
vendor.  3d,  What  shall  defeat 
the  right. 

I'—By  zohom  thii  right  ma^  be 
exercised. 

1st,  The  vendor,  though  he 
purchase  the  goods  of  another 
for  commission,  may  stop  them 
in  transitu,  3  East,  93.  '  So, 
the  consignor  of  goods  for  sale, 
on  the  joint  account  of  himself 
and  the  consignee,  in  the  event 
of  the  insolvency  or  bankruptcy 
of  the  latter.  6  East,  371. 
But  the  mere  surety  for  the 
payment  of  the  price  by  the 
vendee,  though  he  may  have 
accepted  bills  drawn  upon  him 
by  the  consignee  for  that  pur- 
pose, cannot.  1  B.and  P.  563. 


1815. 


WiTHEttS 

r. 
Lts. 
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1815.        If  goods  be  sent  by  order  of 
^^^\^^     the  consignee,  at  his  account 
WiTUEBp     and  at  his  risk,  and  the  con- 
signer  draws  biils  of  exchange 
on  hkn  for  the  price,  and  in- 
'  dorses  and  transmits  the  bills 
of  lading,  the  consignor  can- 
not  take   possession    of   the 
goods  at  the  place  of  destina- 
tion, and   insist  upon  imme- 
diate payment  as  the  condition 
of  deliTery;    the    consignee 
being  willing    to    accept  the 
bills,  and  not  haring  failed  in 
his  circumstances.    Wattey  t. 
Montgomery^    3    East,    585. 
In  the  case  of  the  ConsianOoj 
6  Rob.  531,  after  a  rOTiew  of 
the.l^ir  upon  the  subject,  both 
of  the  general,  civil  law  of 
Europe,  and  with  reference  to 
the  municipal  law  of  particu- 
lar   countries,      Sir    WtUiatn 
Scott,  lays  it  down  as  the  re- 
sult of  the  cases,  and  as  an 
exposition  of  the  prindples  of 
the    mercantile    law,    <^  that 
peisoas  having  accepted  orders, 
and  made  a  consignment,  hare 
not  a  right  to  vary  die  con- 
signment, except  in  the  sole 
ca3e  of  insolveru^.    The  alte- 
ration may  be  made  prorision- 
ally,  without  actual  insolren- 
^y ;  but  if  the  insolrency  do 
not  take  place,  the  act  which 
has  been  done  is  a  mere  nullity, 
and  the  seller  has  exercised  a 
power,  to  which  the  law  does 
not  ascribe  any  legal  effect.'* 


If  a  sale  be  legalised  by  lU 
cense,  though  the  rendor  be 
an  alien  enemy,  he  may  stop 
m  irmisUu.  15  East,  410. 
So,  a  principal  may  stop  goods 
imtratuituto  his  factor,  tho«^ 
he  be  in  adranoe,  and  has  ac« 
cepted  bills,  and  paid  pari  off 
the  fireight.  9  T,  R.  110.  Bat 
as  a  lien  once  parted  with  can* 
not  be  recited,  a  factor  cannot 
stop  in  transitu,  hating  pscrted 
with  the  possession.  1  East, 
4.  3  East,  100.  An  actnal 
repossesnon  b  not  neoassaiy^ 
but  a  claim  and  endeavonr  to 
gdt  the  goods  by  the  render  ia 
sufficient.  2  B.  afbd  P.  469. 
Bnt  the  bankruptcy  off  the  con- 
signee is  not,  of  itself,  a  coun- 
termand.   3  B.  and  P.  471. 

IL-^Under  what  eircum* 
stances  subsequent  to  the  con* 
tract,  or  after  the  goods  have 
passed  out  of  the  possession 
of  the  vendor, 

1.  If  the  subject  of  the  sale 
be  in  a  mass  with  other  matter 
not  sold ;  for  example,  if  it 
be  part  of  a  liquid  contained 
in  a  ressel;  it  is  conceived 
no  deliTory  short  of  the  ac- 
tual separation  will  defeat  the 
right  of  the  Tondor.  13  East^ 
525.  So)  if  goods  in  masa^ 
previous  to  delivery,  are  to 
be  sorted,  numbered,  and 
weighed,  the  delivery  of  part 
from  the  mass  will  not  dlTest 
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ifte  right  of  ttopphig  tiie  n« 
aiainder.     Hmrnim  t.  Me^er^ 
•  Eut,  OU.     11  fiut,  210. 
N«lwillistaiidiBg  an  order  to 
Miver   haft  bom   given    to 
the  wlMirfingerB,  and  entered 
in  ttflir  books.    9  M.  and  & 
J07.    So)  in  nil  cases  Tirbore 
tbo  goods  are  net  in  a  dell- 
veraMe  state,  and  fvrtber  acts 
•re  necessary  to  be  done  bj 
the  seHer  to  make  them  so. 
Tbns,  where-  A.  contracted  to 
seH  to  B.  Mj  hogsheads  of 
fegar,  called  doiMe  loaves,  at 
lOQf.  per  cwt.  to  be  delivered 
free  on  board  a  particular  ship, 
and  &  soM  to  C.  by  the  same 
dkscripfioD,  and  A.  assented  to 
the  re-sde,  the  sugar  not  ha?- 
iag  been  delivered  or  re^weigh- 
ed,  it  was  bolden  that  C  conM 
net  recover  for  it  in  trover 
against  A^,  the  irst  vendor. 
Amitmi  V.  Craoen^  4  Tannt. 
404.    The  case  of  fFkfir«Aotffftf 
V.  Fro9ij  19  East,  614,  may 
appear,  on  the  irst  view,  ni* 
eonsistBttt  with  some  of  the 
propositions  staled  iu  this  note, 
and  at  variance  with  the  Hst 
case;  bat  a  closer  inspection 
vrill  wamntthe  principles  laid 
dowB,  and  reconcile  liie  eases. 
In  the  sale  of  theoti^  in  Wkiie* 
Aensev.  Fraif,  M  was, from  the 
date  of  the  contract,  to  be  at 
the  porcbaier's  risk.  Next,tfM 
9petA&c  oil  was  in  existence^ 
contained  In  a  particahMr  place 


Lts. 


and  vessel  named;   Bancmfi       1815. 
and  thUwHy  the  original  ven-     v^V^a^ 
dors,    had   made  a  complete     Withkks 
transfer  of  the  oil  to  the  Frost*^  v* 

the  first  vendees;  they  (D.and 
B.)  had  received  the  price,nad 
execated  the  contract-^-as  be* 
tween  those  parties,  therefore, 
no  right  of  stoppage  M  iran* 
tUu  could  exist. — ^When  the 
Frost$  sold  toTotefiicfid(whose 
interests  the  plaintiffs  claimed 
as  assignees)  they  gave  an  order 
on  D.  and  B.  to  deliver  to  him : 
D.  and  &  indorse  their  ac* 
ceptance  on  this  order;  and 
thereby,  in  the  language  of  the 
Court,  ^*  attinm  to  the  sale, 
and  become  bailees  to  TVneaf^ 
end.''     Now,  attbongh  some- 
thing remained  to  be  done  be« 
tween  Tawnsend^  and  D.  and 
B.  who  had  the  custody  of  the 
oil,  before  TowntefMi  could  be 
put  in  separate  possession  of 
the  part  sold ;  yet,  as  between 
Townsend  and  the  FrosUy  no* 
thing  remained  to  perfect  the 
sale;    the  order  of  delivery 
being  simply  to  deUoer.    D; 
and  B.,  therefore,  by  the  ac» 
ceptance  of  the  order  having 
admitted  that  tiiey  held  the 
oil  as  the  property  of  7Wfi#- 
endy  he  had  a  right  to  take  it 
without  the  interference  of  the 
JVofls.    In  a  word,  the  qnes«* 
tion  was  between  difhrent  par- 
ties. 
So,    in   SMrfkgr   ▼•   Bowk 
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and  ad«tlier,  5  Taunt.  617, 
where  ten  ton  of  hemp  out  of 
thirty  were  sold,  the  order  was 
to  weigh  and  delWer.  In  that 
case  the  Court  said,  <^  If  any 
thing  remain  to  be  done  be- 
tween vendor  and  Tendee,  it  is 
no  delivery." 

.  So,  in  a  bargain  and  sale  of 
ten  tons  out  of  a  merchant's 
stock,  consisting  of  several 
large  quantities  of  oil,  in  divers 
cisterns,  in  diveis  places,  it 
was  holden  that  trover  would 
not  lie  for  it,  because  there 
was  no  separation  of  the  part 
sold  from  the  rest  of  the  stock ; 
because  the  contract  did  not 
attach  upon  any  particular 
parcel  of  oil;  nor  had  there 
been  any  actual  delivery.  In 
this  last  case^  Heath  J.  said, 
<*^  we  do  not  pretend  to  recon- 
cile Austen  v.  Craven  (which 
was  the  case  relied  upon  in  ar- 
gument) with  Whitehouse  v. 
Frost.''  WhUe  v.  Waks^  5 
Taunt.  177.  It  Is  trusted  that 
the  attempt  made  in  this  note 
to  reconcile  the  cases,  upon  an 
inTe8tiga,tlon  of  the  principles, 
may  be  of  use  io  the  reader* 
2.  A  right  of  stoppage  may  be 
exercised  though  bills  be  given 
in  payment,  unless  ocpressly 
accepted  as  such.  7  T.  R.  64. 
Sedquterey  if  before  the  right 
of  stoppage  in  transitu  in  this 
case  be  exercised,  there  should 
not  be  prjobable  groonds  for 


believing  that  the  bills  wtH 
turn  out  of  no  value.  Can 
it  be  done  capriciously?  3. 
Possession  obtained  by  the 
consignee  before  the  ve»ei  has 
completed  her  voyage  will  not 
divest  the  right  of  stoppage  tia 
transitu.  1  Esp.  N.  P.  242. 
4.  Nor  i&  this  right  divested 
by  a  foreign  attachment  at  th* 
suit  of  a  creditor  of  the  vendee* 
1  Camp.  283.  And  a  usage  for 
land  carriers  to  retain  goods 
as  a  security  for  a  general 
balance  of  accounts  due  from 
the  consignee,  will  not  divest 
this  right  i^  the  consignor, 
upon  paying  the  caf ripge  of 
the  particular  goods  only.  S 
B.  and  P.  42.  5.  Goods  de- 
posited  at  the  king's  ware- 
houses, on  their  arrival,  for 
the  duties,  under  36  6.  3.  c. 
69.  may  be  stopped  intransitUy 
though  they  have  been  claimed 
by  the  consignee.  2  Esp.  609« 
6.  So,  whilst  they  remain  io 
possession  of  the  carrier,  whe- 
ther by  water  or  land ;  also^ 
whilst  they  are  in  any  place 
of  deposit,  until  they  arrive 
at  the  actual  or  constructive 
possession  of  the  consignee. 
3  T.  IL  466.  7.  So,  the  mas- 
ter of  a  ship  chartered  wholly 
by  the  consignee,  is  a  carrier 
in  whose  hands  they  may  be 
stof^.    3  East,  381. 
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III.— What  ihaU  defeat  ikii 
right. 

In  the  undermeotionied  csies, 
tbe  actual  or  Tirtual  dali?  ery 
being  complete,  and  the  con* 
tract  executed,  the  right  of 
stoppage  «ff  transitu  is  dirested. 

1.  Wberegoodsare  deliver- 
ed to  a  packer  appointed  by 
the  Tendee,  to  forward  to  any 
port  the  latter  may  appoint, 
and  are  opened  and  examined 
by  the  vendee's  agent.  3  B. 
and  P.  330.  5  East,  175.  2. 
Where  a  ship  has  been  hired 
by  the  consignee  for  a  term  of 
year^,  fitted  ont,  victnalled, 
and  manned  by  him,  his  pro* 
perty  put  on  board,  and  sent 
fNi  a  mercantile  adventure, 
deUvery  of  goods  on  board  is 
fsqnlTalent  to  a  delirery  into 
bis  warehouse,  and  the  right 
of  stoppage  is  gone.  Fowler 
▼.  M'Taggartj  cited  7  T.  IL 
442.  3.  So,  delivery  to  a 
warehouseman,  to  whom  the 
vendee  pa^s  warehouse  rent, 
though  they  have  not  reached 
their  ultimate  destination.  3 
B.  and  P.  127.  14  East,  308. 
4.  So,  if  the  vendor  receive  of 
the  vendee  warehouse  rent  for 
the  goods  remaining  in  the 
warehouse,  beyond  the  period 
at  which  they  ong^t  to  have 
been  removed.  1  Camp.  452. 
£.  So,  where  with  the  privity 


of  the  vendor,  the  wharfinger 
in  whose  custody  the  goods 
are,  chaises  the  vendee  with 
warehouse  rent.  2  Gamp.  243. 

6.  So,  if  the  vendee  receive 
from  the  vendor  an  Q.rder  of 
delivery  which  he  lodges  with 
the  wharfinger,  though  no 
transfer  be  made  in  the  wharf- 
inger's  books,  ibid,  provided 
nothing  more  is  to  be  done 
but  to  nuJce  the  delivery; 
otherwise,  if  the  goods  are  to 
be  weighed,    &c.  vide  mqtra. 

7.  So,  the  change  of  mark 
from  A*  to  Ron  bales  of  goods 
in  a  warehouse,  by  the  direc- 
tion of  the  parties;  was  held 
by  the  House  of  Lords,  in  a 
modem  case,  to  operate  as  an 
actual  delivery.  Per  Lord 
EUenboroughj  14  East,  313. 

8.  In  the  same  manner,  when 
timber,  to  be  paid  for  by  a 
bill  at  a  future  day,  istmarked 
by  an  agent  of  the  vendee, 
whilst  lying  at  the  wharf  of 
the  vendor,  with  his  concur- 
rence and  assent,  and  a  part 
delivery  is  made,  which  is  sent 
o£f  to  the  vendee's  order,  the 
right  of  stoppage  is  gone,  both 
as  to  that  part  delivered,  though 
ft  should  not  have  reached  its 
ultimate  destination,  and  as  to 
the  residue.  iMd.  In  this  case 
it  is  to  be  observed  that  two 
things  concurred  to  divest  the 
right  of  the  vendor ;  a  part  de- 
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lirary,  and  a  mark  put  upon 
the  timber  with  the  coment  erf 
the  vendor.  9.  So,  the  mark- 
ing of  goods  by  purchasers  at 
the  time  of  the  contract  was 
held  to  take  the  case  ont  of  the 
statute  of  frand,  and  to  be  a 
delivery  and  taking  possession 
by  the  vendees.  1  Camp.  356. 
But  qu€Bre  if  thle  alone  wonld 
defeat  the  right  of  stoppage  m 
tranniu}  10.  So,  apart  dell- 
very  under  a  bill  of  lading  to 
a  sub-vendee,  upon  the  arrival 
of  the  ship,  was  held  to  be 
equivalent  to  a  full  delivery. 
2  H.  B.  604.  1  N.  R.  69. 
Compare  this  case  with  Htfpi« 
ton  V.  Me^fer,  cited  $upra.  0 
East,  614.  The  distinction 
seems  to  be,  that  l^  the  former 
case  part  was  delivered  in  the 
name  of  the  uriMile,  and  no- 
thing remafawd  to  be  done  pre- 


vious to  the  delivery  of  the  re- 
mainder, but  the  mere  act  of 
delivery ;  whilst  in  Hanson  r. 
Mejfer^  though  part  of  the 
starch  was  ddivered,  the  on- 
delivered  residue  was  yet  to  be 
weighed.  11.  So,  If  the  as- 
signee of  the  vendee  put  bin 
mark  upon  the  goods  whilst 
they  are  at  an  inn^  in  (heir 
way  to  the  vendee.  3  T.  IL 
454.  Semble^  such  inn  meat 
be  their  ultimate  stage. 

How  £sr  the  aesignment  of  a 
bill  of  lading,  by  the  consignes 
tea  third  person,  defeats  or 
limits  the  right  of  tiie  con* 
signer  to  stop  in  irmmiu^  vide 
Lkkbarrom  v.  Ma$on^ %T.tL 
63.  6£a8t,3a  36.n.  Nem^ 
9mn  V.  Tkomion^  6  East,  17. 
Cumming  v.  Brotafs,  6  fiut, 
606,  and  the  cases  these  cited. 
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Lewis  V.  SimH,  Esq.  Trenrarer  of  the  West  India     jme  te. 
Dock  CkMBpajiy. 

TROyEJL—Wo^bridge  Sg  Co.  had  imported     a  letter 
thirty  bags  of  coffee,  and  warehoused  them  tS^attora'JJ^ 
in  tlie  West  India  Docks ;  they  sokl  part  of  it  uiJ^of^hT 
to  Cmnmmg$  ig  Co.  whilst  it  was  lying  in  tM  do*^^^*^ 
Docka ;  and  Cummimgs  ^  Co.  entered  into  a  eon-  >;y>  claiming 
tract  to  sell  it  to  the  plaintiff!     Lettia  bad  paid  somecoffe^hi 
Cummmgs  *  Co.  for  the  coffee,  and  the  present  oftR'^^l 


action  was  broaght  to  reoover  the  value  from  the  S'^cVs^ddin 
Company,  who  detained  the  coffee  under  an  in-  '/thathewu** 

.      ^  »«.      !■    . »         «     ^         11.  instructed  to 

oemnity  from   Woodhidge  %  Co.  who  being  un-  takeienimea- 
paid  had  stopped  it  m  transitu.  nraTdeiiTe^^ 

forthwith,*'  la 
notaDotiee 

By  the  39  G.  3.  c.  69.  s.  185,  the  Act  of  Parlia*  ff  Sf*^«" ''^^h- 

J  ''10  the  meaniiig 

ment  which  incorporates  the  West  India  Dock  of  the  39  6.5. 
Company,  it  is  enacted,  that  no  action  shall  be  theActwUch 
bmaght  against  the  Company,  without  giving  four*  ^r^j^^. 
teen  days'  notice,  in  writing,  of  such  action ;  and  SoSe^'ofl^* 
the  only  question  in  this  case  was,  whether  audi  ^onshonidnot 

,.       /  7t  .  betothetrea^ 

notice  had  been  given.  surer  of  the 

^  Company^ 

To  shew  a  ccmpKaafie  with  the  reqnisiies  of  the 
Aety  the  plaintifi^s  counsel  put  in  a  letter,  written 
by  his  attorney,  and  directed  to  the  secretary  of 
the  West  India  Dock  Company.  In  this  letter, 
the  attorney,  m  the  name  of  the  plaintiff',  slated  his 
title  to  tlM  eoflee  ia  question,  and  «iade  a  r^nkur 
demand  of  it ;  adding,  '^  that  he  was  instructed  to 
take  legal  BBCB«ir«i  if  it  was. not  ddivered  forth* 
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iiBi5.  with.*'  To  this  letter  an  answer  was  sent  by 
Messrs.  Kaye  ^  Co.  who  acted  as  attornies  for 
the  Company^  stating^  that  they  required  to  see 
the  necessary  documents  whicK  constituted  the 
plaintifiTs  titie^  before  they  could  advise  their  clients 
to  give  up  the  coffee.  About  three  weeks  after  the 
receipt  of  this  letter^  the  writ  was  sued  out. 

The  Solicitor  General,  Lens  and  Best,  Serjeants, 
for  the  defendant^  objected^  that  the  letter  sent  by 
the  attorney  of  th^  plaintiff  was  no  notice  within 
the  Act  of  Parliament.  The  Act  directs  that  alt 
proceedings  shall  be  against  the  treasurer  for  the 
time  being,  and  the  plaintiff  has  elected  to  sue  the 
treasurer  in  the  present  action.  But  a  letter  to 
the  secretary  is  no  notice  to  the  treasurer ;  grant- 
ing that  the  letter  itself  was  the  proper  and  formal 
notice  required  by  the  Act,  which  tUey  contended  it 
was  not. 

Vaughan  and  Pell,  Serjeants,  for  the  plaintiff. — 
The  clause  does  not  direct  to  whom  notice  shall  be 
given.  It  may  be  given  to  any  servant  of  the 
Company.  But  the  answer  shews  that  they  have 
committed  the  business  to  their  solicitor.  Which  is 
a  waver  of  all  objections  to  the  notice.  If  it  reach 
the  Company,  and  their  solicitor  answer  It,  it  is  suf- 
ficient. The  same  formal  notice  which  is  required 
by  the  24  G.  2.,  when  bringing  an  action  against  a 
magistrate,  cannot  be  necessary  in  the  present' case. 
The  letter  gives  the  requisite  information.  You 
have  coffee  bdonging  to  the  plaintiff  in  your  pos- 
session ;  if  you  refiis^  to  deliver  it  up  to  him,  he 
will  commence  legal  proceedings  against  you. 


Lewii 
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GiBBs^  C.  J. — ^This  is  an  objection  in  fornix  but  1815. 
I  am  bound  to  take  notice  of  it.  The  Act  of  Par- 
liament directs  that  all  actions  shall  be  brought 
a^inst  the  treasurer  of  the  Company.  I  do  not  Smith 
consider  this  letter  as  a  proper  notice  of  action 
within  the  meaning  of  the  Act.  It  is  rather  a  com- 
munication of  courtesy.  It  leaves  it  open  to  con- 
jecture what  legal  proceedings  were  in  contem- 
plation of  the  plaintiff^  and  against  whom  they 
were  to  be  brought.  The  answer  shews  that  it  is 
a  communication  of  this  kind.  The  solicitors  for 
the  Company  do  not  say,  wc  will  appear.  They 
answer,  let  us  inspect  the  documents,  and  we  will 
then  determine  whether  we  shall  advise  the  Com- 
pany to  deliver  up  the  coffee  or  not.  This  is  ncft 
a  notice  of  action^  but  a  mere  communication. 

Plaintiff  nonsuited. 

Vaughan,  and  Pdl,  Serjeants^  and  Comyn,  for 
plaintiff. 

Solicitor  General,  Lens  and  Best,  Serjeants^  for 
defendant. 

(Atlornief,  JVoy  ud  H.  tad  JO^f  and  <^.] 
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Junew*  HucKS  and  Others  v.  Thornton. 

with  u^rty  to  A  CTION  on  a  policy  of  insurance  on  the 
dlaseuidcai^  xX  ^\p  yigUanJt,  dated  August  19th,  1807;  to 
has  some  Spa-  Commence  on  the  Ist  of  August,  1806;  lost  o^ 
on  bowd?"  By  not  lo$t ;  with  or  without  letters  of  marque  ;  with 
SdSStT^'^^   liberty  to  chase,  capture,  and  man  prizes;  and  to 

fiSi  toose  *^^  ^^^  **^^  *'*^"™  '"'^  P^^*'  *^*  ^^^  ^^^*  ^^ 
rise  opoD,  and  alleged  to  be  by  the  barratry  of  the  mariners,  &c. 

cnfw,w1thtiie  The  sbip  left  England  in  1805;  she  was  licensed 
^^s^r,who  to  sail  without  convoy  ;  her  burthen  was  199  tons, 
tf^d^T"  ^^^^  *0  S^ns>  and  24  men.  In  July,  1806,  she 
cwenation  had  been  reported  safe.  During  her  voyage  she 
The  captain  had  made  several  prizes,  and  a  short  time  before 
the  exception  tlie  loss,  which  was  the  subject  of  the  present 
iwcpnt*on**'*  action,  she  had  taken  a  Spanish  vessel.  Her 
l^iSbJds**iSi*  ^^"f'g*'^  adventure  was  the  whale  fishery,  and  she 
away  with  the  had  taken  one  whale  of  36  gallons  ;  but  she  had 

ship.    Upon  ^ 

a  loss  af-  latterly  desisted  from  this  part  of  her  adventure^ 

bmto^  of  ^  and  was  principally  employed  in  the  seal  fishery. 

Sulflw^"'  In  **^«  autumn  of  1806,  she  had  on  board  some 

uft  tothe*  Spanish  prisoners.     By  some  means,  which  did 

Jwy  that  not  appear  in  evidence,  they  were  let  loose ;  they 

wasconunit-  Tose  upon  the  crew,  murdered  the  mate,  and  con- 

Where  a  fined  the  Captain  and  sailors,  with  the  exception 

▼essei^engag*  ^j  ^^^  ^^^^  whosc  name  was  Brookson,  in  the 

^^^ud  steerage.     The  sailor,  who  was  left  at  liberty, 

seal  fishery, 

and  with  Uherty  to  chase  and  oaptore  prizes,  is  insured  In  AuguMiy  1807,  with  a  reCn^* 
speet  to  the  1st  of  AMgn^it^  18S6,  although  at  the  time  of  her  insurance  she  was  not  com- 
petent to  pursue  all  the  purposes  of  her  voyage,  her  crew  being  reduced  by  death  and 
casualties ;  if  she  had  a  competent  force  to  pursue  any  part  of  her  adventure,  and  could 
he  sufely  navigated  home,  she  is  to  be  deemeil  sea-worthy. 

I 
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mppeared  to  be  acting  in  confederacy  with  tkt       t8i5. 
sntiiieen.    The  captain  and  crew,  with  the  ex-  ^^-^^V-^^ 
ception  of  this  man,  were  put  on  shore  on  tbe  ^ud^^en^ 
Spanish  main,  and  marched  up  to  Quito ;  and  tlie        *«. 
muttneers  ran  away  with  the  ship      At  the  time  of  Thobmtoh. 
the  capture,  the  crew  was  reduced  to  nine  men  and 
a  boy.     It  was  in  evidence  that  the  crew  bad  suf- 
fered by  death  and  desertion  since  leaving  JSicg*- 
land,  and  that  at  the  t|ine  to  which  the  insurance 
referred,  they  did  not  exceed  nine  men  and  a  boy, 
though  five  prisoners  were  on  board.    It  appeared 
that  the  prisoners  had  been  property  confined, 
though  occasionaUy  suffered  to  come  out  for  air 
and  exercise.      It  was  in  evidence  that,  witii  a 
crew  so  reduced,  it  was  impossible  to  pursue  the 
wfaale  fishery,  and  keep  a  proper  guard  over  the 
prisoners;  but  that  the  crew  was  sufficient  for 
the  seal  fishery  and  other  purposes  of  die  vo^- 
age,  and  likewise  to  navigate  the  vessel  to  jBif^* 
lamd. 

The  ScUcilor  General,  Best,  serjeant,  and  iS^n- 
Ide,  for  the  defendant,  made  two  objections. 

1.  No  barratry.  The  Spanish  prisoners  rose 
upon  the  crew  and  ran  away  with  the  ship.  The 
plaintifii  may  allege  any  ^ecies  of  loss;  tiiey 
might  have  alleged  simply  that  she  was  taken  by 
the  Spanish  prisoners.  They  have  chosen  to 
ascribe  the  loss  to  barratry.  If  tiie  crew  asnsted 
the  prisoners  in  seising  the  ahip,  or  were  passive 
and  permitted  them  to  take  her,  that  would  be  bar- 
ratty :  but  the  present  case  afibrded<  no  evideiiot 
of  that  aort.    Did  it  follow  ikat  jBropArscw  was  a 
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.181^.      mutineer^  because  not :  made  a  prisoner  with  the 

^^^^^^^^  rest  of.  the  crew.    The  insurgents  might  want  an 

tad  Others  ^EngllBh  sailor  to  navigate  the  vessel.     Nothing  is 

v.         niore  common  than  for  prisoners  or  mutineers, 

TuohHwy.  .^Y^  pjg^  vifton  a  crew,  to  spare  the   captain  or 

some  skilful  sailor  to  navigate  the  ship.    He  might 

be  obliged  to  submit  to  a  compulsive  force ;  all  the 

evidence  of  barratry  against  him  was^  that  he  was 

heard  upon  deck  talking  to  the  Spanish  prisoners^ 

and  that  he  was  not  confined  with  the  rest  of  the 

crew.     Supposing  Bnfokson  on  his  trials   is  this 

evidence  to  convict  him  ? 

2.  The  plaintiffs  are  bound  to  shew  that  the 
yXgUant  was  seaworthy  on  the  Ist  of  August  1806. 
This  was  not  an  insurance  from  place,  but  the 
plaintiffs  undertake  that,  upon  the  1st  of  August 
1806,  she  had  a  proper  and  sufficient  crew  on 
board.  No  matter  what  her  force  was  when .  she 
sailed  from  England;  she  still  continued  to  claim 
the  same  privileges,  to  chase,  capture,  and  man 
prizes,  and  to  pursue  the  whale  and  seal  fishery. 
She  was  taken,  moreover,  upon  whaling  ground. 
As  respects  the  insurers,  the  Ist  of  August  was  the 
inception  of  her  voyage.  For  a  ship  of  this  bur- 
then^ of  ten  guns^  so  employed,  with  prisoners  on 
board,  could  nine  men  and  one  boy  be  a  sufficient 
crew? 

Lens,  Serjeant,  for  the  plaintiffs,  admitted  that 
she  must  be.  seaworthy  on  the  1st  of  August  1806 ; 
but  allowing  that,  for  the  beneficial  purposes  of 
her  voyage,  the  whsde  fishery,  she  had  not  a  suffix 
cient  crew ;  nevertheless,  if  the  crew  were  suffix 
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cient  for  the  other  purposes^  if  she  amid  be  Mfely       1815.     . 
navigated,  and  such  pri&NMiers  as  she  had  on  board  ^'^y"'^^ 
{MToperly  guarded,  she  might  be  pronounced  tea*  ^^^  CHhen 
worthy.     The  underwriters  bare  all  tbey  want^         «* 
the  fair  security  of  the  ship.    She  went  oat  at  first  TaPBMwy. 
manned  for  both  purposes;   she  might  abandon 
that  part  of  her  adventure  which  required  greater 
force  than  she  possessed^  and  pursue  that  branch 
only  for  which  she  ^vas  competetit. 

GiBBs,  C.  J. — Undoubtedly  this  policy  had  a  re- 
trospect to  the  Ist  of  Augua  1806.  Whether  there 
be  barratry  or  not  proved  is  a  question  for  the  jury. 
There  is  pregnant  evidence  that  £ro(^lcaan  was 
concerned  with  the  prisoners ;  but  the  most  im« 
portant  question  is,  was  this  vessel  seaworthy  in 
August  1806  ?  The  state  of  things  when  this  in- 
surance was  effected  must  have  been  known  to  the 
underwriters ;  they  knew  that  it  was  an  adventure, 
the  circumstances  of  which  must  fluctuate  from  time^ 
to  time,  and  that  the  duty  of  the  plaintiffs  would 
necessarily  change  with  them.  When  they  com* 
menced  the  adventure  the  vessel  might  chase,  cap- 
ture, and  man  prizes ;  she  might  at  that  time  pro- 
secute all  or  any  part  of  her  adventure ;  she  had 
then  a  sufficient  and  disposable  force  for  every 
purpose :  but  when^  by  casualties  or  other  circum- 
stances, the  crew  was  reduced,  it  wouU  have  been 
a  breach  of  duty  in  the  captain  to  have  prosecuted 
that  part  of  her  adventure  which  required  greater 
force  than  the  vessel  possessed  :  but  other  objects 
might  still  be  within  her  compass.  If  she  had  a 
competent  crew  to  pursue  maf  part  of  her  udwea^ 
tare  J  it  bring  at  her  etoction  to  pursue  what  part 
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1815.       sbe  chose^  she  might  be  deemed  seaworthy  within 

'^^^^'^^'^^  this  policy.     The  force,  in  the  contemplation  of  all 

and  Others  P^^^^^i  1°^  fluctuate  from  time  to  time.    If  the 

V.         crew  could  perform  some  of  the  objects  of  their 

Thornton,  adventure  With  safety,   and  navigate  the  vessel 

home,  she  cannot  be  called  unseaworthy.     It  does 

not  appear  that  she  was  engaged  in  any  adventure 

for  which  her  force  was  unequal ;  or  that,  at  the 

time  of  her  capture,  she  was  employed  in  the  whale 

fishery. 

His  Lordship  -  left  two  questions  to  the  jury. — 

1.  Barratry  or  not,   according  to  the  evidence; 

2.  Seaworthiness. — The  jury  found  for  the  plain- 
tiffs on  both  points. 

Lens  and  Vaughan,    Serjeants,  and  Marryat, 
for  plaintiffs. 

Solicitor  General,  Best,  Serjeant,  and  Spankie^ 
for  defendants. 

[Attoniies,  Rwmgtcny  and  Keartey  and  5.]  ' 


The  foreign  writers  on  in- 
surance hold  that  barratry 
comprehends  every  fanlt,  either 
of  the  master  and  marinen,  by 
which  a  loss  is  occasioned. 
They  make  no  distinction  be- 
tween fraud  and  negligence, 
but  refer  to  barratry  any  loss 
arising  from  the  vnskilfulness 
or  mere  impmdence  of  those 
vho  hsTO  the  ckarge  of  the 


vessel.  Pothier,  h.  t.  n.  65. 
With  us,  no  act  is  deemed  bar. 
ratry,  merely  becanse  it  fa 
against  the  interest  of  the  own- 
ers; it  must  be  done  with  a 
criminal  intent.  7  T.  R.  505. 
Earl  V.  Rowcroft,  8  East,  126. 
A  loss  by  barratry  is  well  al. 
leged,  though  the  proof  is,  that 
it  happened  by  the  act  of  tlie 
enemy  ind  bamtiy  joiotlj. 
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Tottlmm  T.  Anderson^  1  Taunt. 
S27.  Id  this  case  the  loss  was 
eccasiooed  by  some  of  the  ma- 
riners confederating  with  the 
Spanish  prisoners  on  board  the 
vessel,  and  running  her  on 
shore*  The  declaration  aU 
liged,  that  certain  of  the  ma- 
riners barratrously  took  the 
ship  from  the  master  and  run 
her  aground,  &c. 

It  was  once  doubtful  whe- 
ther barratry  could  be  com- 
mitted bj  the  seamen,  without 


the  participation,  and  against 
the  will  of  the  captain.  2  Str. 
1264.  But  it  is  now  the 
practice  in  all  policies  of  in- 
surance, to  include  the  barra- 
try of  the  mariners  as  well  as 
that  of  the  captain ;  and  the 
underwriters  are  responsible  in 
either  case. 

A  capture  made  by  collu- 
sion with  the  captain  may  be 
described  as  a  loss  by  barratry, 
or  by  capture.  9  Camp.  6^0. 


1815. 

Hocks 
and  Others 

V. 

Thornton. 


Harman  V.  Gandolph  anjl  Others. 


Jane  29* 


ASSUMPSIT  for  demurrage  and  freight;  some  a ireDcmi ship 
of  the  counts  were  special^  in  which  the  plain-  on  board  to 
tiff  averred  that  be  was  ready  and  willing,  on  a  cer-  ^R^erd^to 
tain  day  stated  in  the  declaration,  to  deliver  the  ^^^"jjr 
goods  in  question.     There  were  likewise  common  ^^^^^^ 
counts  for  freight  and  demurrage.     The  defend-  the  bui  of 
ants  bad  pleaded  the  general  issue,  and  a  tender  of  writtai:«The 
\l.  48.  3d.  which  was  the  amount  of  the  freight  and  fll^^Sey^ 

Timrrtomo  inl4mnnliig 

primage.  day»,atUrlSr 

arrival  in  port, 
or  to  pay  42.  par  ditm  for  dennrmfe."  The  veasel  was  ready  to  deliver  on  the  Sd  of  OcUh 
ha-.  Defendant  applied  for,  and  wa^  ready  to  receive  his  good*  within  the  rnnDinc  dayf ; 
bnt  being  nndermost  in  the  vessel,  delivery  coold  not  be  made  till  the  «f  d.  Held  that  the 
ptatntaff  was  entiUed  to  recover  demurrage,  though  he  did  not  deliver  the  goods  within 
the  time  allowed,  being  prevented  by  other  goods,  belonging  toother  consignees,  which 
overlaid  then. 

D2 
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1815.  The  defendants  were  the  consignees  of  two  bales 

^'^^^V^^  of  silk,  which  had  been  put  on  board  the  plaintiff's 
^^^  vessel  to  be  conveyed  from  Rotterdam  to  London. 
Gandolph  The  bill  of  lading  was  in  the  usual  terms ;  but  a 
andOthefs.  meniorandiiin  was  written  in  the  margin,  *''that 
the  consignee  was  to  dear  the  goods  out  of  the 
vessel  in  fourteen  running  days  after  her  arrival  in 
port,  or  to  pay  four  pounds  per  diem  for  demur- 
rage." The  vessel  arrived  in  the  port  of  London, 
on  the  1st  of  Octo^  1814,  and  was  reported  at 
the  Custom  House  on  the  Sd.  The  defendants' 
broker  applied  for  the  goods  successively  on  tha 
8th,  19th,  and  23d.  The  ship  began  discharging 
immediately  upon  her  arrival.  On  the  14th,  five 
bales  of  silk  were  ready  to  deliver  ;  and  two  more, 
the  only  remaining  bales  on  board,  were  ready  to 
deliver  on  the  22d.  The  running  days  expired  on 
the  17th.  The  defendant's  goods  had  been  regu- 
larly entered  at  the  Custom  House,  and  the  war- 
rant for  delivery  sent  down  on  the  1 1th  of  October; 
but  the  order  for  delivery  was  not  brought  till  the 
22d,  between  three  and  four  o'clock,  when  the 
mate  was  on  shore,  the  ship  having  finished  work- 
ing for  that  day.  The  23d  of  October  was  Sunday^ 
and  on  the  24th  the  silks  were  finally  delivered  to 
the  defendants. 

It  was  in  evidence,  that  if  all  the  consignees 
had  been  ready  to  receive  their  goods  they  mig^t 
have  been  delivered  within  seven  days  from  the  ar- 
riv^  of  the  vessel.  The  present  action  vms  brought 
to  recover  282.  being  the  amount  of  seven  days' 
demurrage,  from  the  17th  to  the  24th  of  October. 
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Be^^^erjetLnt,  and  Campbell,  for  the  Plaintiff^       I815. 
relied  upon  Leer  v.   Yates,    3    Taunt.    387. —  ^*^V^i^ 
They  iaid  this  point  bad  already  been  decided.     It    '^^"^'^ 
was  too  much  the  practice  for  the  consignees  of  Gandolfh 
goods  to  conrert  these  general  ships  into  ware-  *»^0^«^»- 
bouses.    To  prevent  this  injury  they  guard  them* 
selves  by  a  penalty.    They  hold  the  same  language 
to  all  the  consignees — ^You  must  clear  the  vessel 
within  fourteen  running  days   or  pay  a  certain 
sum  for  demurrage:  though  the  silks  are  at  tiie 
bottom  of  the  vessel^  you  must,  notwithstanding^ 
dear  them  out  $  some  goiods  must  necessarily  be  at 
the  bottom^  and  if  one  consignee  be  delayed  by 
the  negligence  of  another^  and  thereby  prevented 
from  getting  his  goods^  and  obliged^  on  account  of 
such  delay^  to  pay  demurrage  to  the  owners  of 
the  vessel^  be  must  seek  his  remedy  against  the 
person  by  whose  ^default  he  has  been  impeded.    In 
the  present  case^  the  order  to  deliver  was  not  given 
till  the  83d. 

The  SaUcitor  General  and  Boeanquet,  serjeant^ 
for  the  defendants. — ^The  order  for  delivery  is  never 
sent  till  the  goods  are  ready  to  deliver.  The  con^- 
tignees  have  done  every  thing  in  their  power ;  they 
demanded  the  goods  on  the  8th^  again  on  the  19th^ 
and  it  did  not  appear  that  the  plaintiff  was  ready 
to  deliver  tiH  the  dSd.  The  case  of  Leer  v.  Yates 
might  be  rightif  ^cided ;  but  there  was  a  strong 
feeling  against  it  in  the  mercantile  world.  It  is 
trae^  if  a  merchant  covenant  to  freight  a  whole 
ship^  and  unload  her  in  a  certain  time^  ho  eove^- 
Hants  against  all  accidents ;  and  whether  the  ship 
be  delayed  by  his  own  de&ult,  or  by  eircamstaiice« 
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1815.  which  he  cannot  controul,  he  is  responsible  for  his 
breach  of  covenant.  But  it  is  otherwise  with  a 
general  ship^  wh^e  he  is  one  of  many  consignees ; 
Gandolph  and  the  hardship  is  extreme  in  the  present  case, 
and  Others,  ^^ere  the  defendants  are  owners  of  two  bales  of 
silk^  the  whole  freight  of  which  amounts  only  to 
II.  4i8.  3d.,  and  the  demurrage  claimed  is  281.  In 
Ihe  declaration^  moreover/ it  is  averred  that  the 
plaintiff  was  ready  to  deliver,  &c.  The  evidence, 
is  against  this  allegation; 

GiBBs,  C.  J. — The  consignee,  by  taking  to  the 
goods,  contracts  with'  the  owners  of  the  vessel  to 
perform  the  terms  upon  which  they  have  under- 
taken to  xonvey  and  deliver  them.  Those  terms 
are  expressed  in  the  bill  of  lading;  and  the  defend- 
ants, by  claiming  and  receiving  the  silks,  have  ac- 
ceded to  them.  The  captain  wat  ready  to  deliver 
his  cargo  on  the  3d  of  October,  If  all  the  con- 
signees had  been  ready,  he  might  have  cleared  the 
vessel  within  seven  days.  It  appears,  however, 
that  she  was  not  cleared  till  the  24th.  The  con- 
signees of  such  goods  which  are  at  the  bottom  of 
the  vessel  cannot  receive  them  till  the  latter  period 
of  delivery.  Each  consignee  undertakes  to  clear 
aveay  his  goods  within  a  certain  time ;  and  although, 
by  the  defiaiult  of  others  he  is  prevented  from  so 
doing,  he  is  liable  notwithstanding  to  demurrage 
by  the  terms  of  the  contract,  unless  the  delay  be 
occasioned  by  the  default  of  the  captain  or  his 
crew.  Thou^  the  defendants  were  ready  to  re- 
ceive the  silk  sooner,  it  could  not  be  delivered  sooner^ 
because  other  consignees  had  neglected  to  take 
away  their  part  of  the  cargo.    The  plaintiff  must 


Harmak 

V. 


TRINITY  TERM,  55  GEORGE  lit.  S9 

proceed  r^ukrly;  he  cannot  consult  the  conve-  1815. 
ntence  of  one  consignee  in  preference  of  another. 
The  principle  of  this  case  is  already  decided  in 
Leer  v.  Yates  ;  but  it  will  be  for  the  jury  to  say,  Gandolph 
whether  or  not  the  phuntiflF  be  entitled  to  recover  »»«^0^**«"- 
for  the  two  days^  from  the  2Sd  to  the  24th^  indepen- 
dent of  any  question  of  law ;  for  it  appears  that^ 
upon  the  forenoon  of  that  day^  the  silks  were  ready 
to  be  delivered^  and  it  was  the  fault  of  the  defend- 
ants that  they  were  not  delivered  on  the  ^d.  But^ 
in  point  of  law^  1  think  the  plaintiff  is  entitled  to 
recover  though  he  did  not  deliver  the  goods^  being 
prevented  by  other  goods^  belonging  to  other  con- 
signees, which  overlaid  them.  With  respect  to  the 
objection  to  the  declaration,  the  plaintiff  may  re- 
cover upon  the  common  counts  for  demurrage. 

The  counsel  for  the  defendants  pressed  his  Lord- 
ship to  direct  the  jury  to  find  a  special  verdict; 
but  he  declined  so  doing,  and  recommended  a  bill  - 
of  exceptions,  if  they  were  desirous  to  have  the 
point  upon  the  record,  which  was  accordingly  ten- 
dered. 

The  jury  found  for  the  plaintiff  demurrage  for 
the  whole  seven  days.  Verdict  for  defendants  on 
the  tender. 

Best,  Serjeant,  and  Campbell,  for  plaintiff. 

The  Solicitar  General,  and  Sosanquet,  serjeant, 
for  defendants. 

[Att9rnieSy  Lmtlm  and  Co^  and  Ormoier  and  Ca] 
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Igl5.  ThBiedd^nhk  Leirv.yiOes 

v^^V^^    seems  to  stand  upon  legal^  and, 
Habmak     properly    understood,     npon 
9*  equitable  principles.  The  hard- 

and  Othen*  *^'P  **  incidental,  and  one  of 
these  rigvmrs  to  which  law, 
from  the  necessarj  generalttj 
ef  He  proTisions,  is  bj  Its  na- 
ture subject.  The  consignee, 
it  is  said,  is  ready  to  receife 
the  goods  in  the  proper  time ; 
ke  applies  for  tbem,  and  by  the 
neglect  of  ethers,  tor  whose 
conduct  he  did  not  stipulate, 
he  cannot  obtain  them.  The 
running  days  expire,  and  he  is 
called  upon  to  pay  a  heavy 
charge  for  demurrage.  It  is 
added,  that  this  delay,  so  com- 
mon, and  indeed  almost  neces- 
sary in  the  port  of  London^ 
must  have  been  in  contempla- 
tion of  the  ship-owner,  and, 
therefore,  that  the  sufferance 
of  it  is  aa  implied  condition 
of  his  contract;  that  this  in- 
convenience, and  of  course 
the  implied  condition,  applies 
still  more  forcibly  to  a  ge- 
neral ship ;.  it  is  a  misfortune 
piesang  equally  on  both  par- 
ties, the  freighters  and  the 
owner.  There  is  no  ground 
for  the  presumption  of  a  de- 
fault in  the  consignee.  Why 
should  he  be  made  responsible 
where  he  has  no  contronl? 
Still  less,  why  should  he  be 
made  responsible  for  the  de- 
fault of  aU  other  consignees  in 


the  general  lading  ?    If  an  ii^ 
jury,  why  should  not  the  owner 
partition  it  amongst  the  several 
parties  according  to  their  re- 
spective interests?   Why,  in- 
deed, is  the  owner  entidedto 
any  compensation  ?  Each  pmrty 
performs  his  duty  in  the  con- 
tract    The  consignee  claims 
within  the  proper  time,  and 
the  owner  delivers  the  goods 
as  soon  as  he  is  able.   In  order 
to  entitle  himself  to  compensa- 
tion for  demnrrage,  he  must 
claim  under  an  express  or  im- 
plied condition,  or  by  some  po«> 
sitive  default  on  the  part  of  the 
consignees.  With  respect  to  de- 
fault, none  is  pretended ;  and 
with  regard  to  the  contract, 
it  is  nudum  pactum.  The  words 
which  are  supposed  to  create 
the  obligation  are  the  words  of 
the  captain,  the  servant  of  the 
owner,  who  signs  Ae  bill  of 
lading,  and  delivers  it  to  the 
shipper.    The  defendant  does 
not  sign  it ;  but  it  is  said,  that 
by  accepting  this  bill  of  lading, 
and  daimkig  the  goods  under 
it,  he  accedes  to  th«  termi; 
and  that  therefore  this  action 
may  be  sustained  on  the  ge- 
neral count  for  demurrage.    It 
cannot  be  disputed  that  the  ac* 
c^ytance  of  the  bill  of  lading 
binds  the  consignee  to  pay  the 
freight,  and  any  demumige  oc* 
casioned  by  wilfulness  or  ungm 
lect;  but4»n  it  bind  him  to 
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mny  terms  wbich  th«  •wner 
dioasesto  insert  i  At  aLl  erents 
tiieae  temiB  are  subiect  to  an 
cqiutable  oonstmctioo,  and 
cannot  in  any  way  be  ck« 
tended  to  what  is  vttnifestly 
nnreasowble,— ^at  of  ren- 
4ering  one  consignee  respei^ 
iible  for  the  defanU  of  ano« 
ther)  for  whom  he  does  not 
stipulate,  and  OTor  whom, he 
has  no  controni.  Again,  be* 
fore  the  owner  can  call  upon 
the  consignee  to  answer  in  da- 
mages for  a  nonfeasance,  of 
what  he  morally  coald  not  do, 
he,  the  owner,  must  shew  that 
he  was  ready  to  deliTor;  timt 
the  goods  were  in  a  sitnatlcm 
to  be  capable  of  delivery  at 
the  time.  This  at  kast  is  a 
concnrrent,  if  not  a  condition 
precedent* 

The  answer  to  this  argnment 
seems  to  lie  in  substance :  1st. 
That  between  the  owner  of  the 
Tessel  and  the  consignee  of  the 
goods  there  is  no  necessity  for 
an  express  contract.  Though 
there  be  no  original  privity  of 
contract  between  the  parties, 
yet  the  taking  of  the  goods 
from  the  ship  under  the  bill  of 
lading  is  evidence  of  an  agree- 
ment, in  ^o  ien^Hfrey  to  pay 
the  freight,  &c.,  according  to 
the  terms  of  the  bill  of  lading. 
That  the  bill  of  lading  indeed 
is  not  signed  by  the  consignee, 


bat  it  is  deUveced  to  the  ship-        j(g|5^ 
per  sliroad,  and  by  him  pre* 


sumed  to  be  transmitted  in  due     Harhan 
mercantile  course  to  the  con*  v* 

signee  at  home ;  by  taking  to  ^^'J???^'* 
the  goods,  he  accedes  to  the  "»"***«*• 
terms  of  the  bills  of  lading 
under  which  he  takes  them, 
and  concludes  the  contract  by 
executing  it  Dobbmr.Thom* 
ton^  6  Esp.  16*  Cock  ▼.  Ta^ 
loTy  13  East,  39ift. 

^.  In  ordinary  cases,  where 
demnnrage  is  claimed,  the 
question  is  twofold.  Did  the 
delay  arise  from  the  default 
of  the  freighter?  Was  it  the 
act,  or  iMsofum,  of  tlie  owner 
himself?  But  there  is  a  middle 
case,  that  in  which  neither  is 
in  default;  and  In  which  the 
question  is,  which  party  is 
bound  by  tho  incidents  of 
chance,  or  of  any  canse  not 
#Hhin  his  own  controuL  In 
this  dise  (which  is  the  present) 
as  the  loss  must  be  sustained 
by  one  party,  the  inquiry  is, 
who  is  to  bear  it?  And  here 
we  must  have  recourse  to  ge- 
neral principles ;  a  person  who 
hires  any  chattel,  whether  it 
be  a  horse,  a  house,  or  a  ship, 
may  be  said  to  detain  it,  if  at 
the  end  of  the  stipulated  time 
he  does  not  return  it  to  the 
owner.  He  b  responsible  for 
all  incidental  circumstances 
whieb  may  prevent  him  from 
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Harman 

V, 

Gandolph 
and  Oth«n. 


sa  doing.    In  the  present  case 
it  is  totally  an  indUferent  cir- 
camstance  that  the  ship  is  a 
general  ship;   all  and  everj 
one,  each  singly  for  himself, 
is  bound  to  clear  within  the 
stipulated  time.     If  any  one 
do   not  clear  his  goods,  no 
matter  from  what  cause  (the 
ship  being  there  with  them)  he 
detains  the  vessel,  and  renders 
U  impracticable  for  the  owner 
to  make  use  of  her  for  other 
purposes.  Anyone,  therefore, 
in  this  defanlt,  is  liable  for  the 
detention  of  the  Tessel.  Thus, 
in  Randall  t.  l^ndky  2  Otoip. 
352.  it  was  determined  by  Lord 
EUenboraughf  that  if  by  reason 
of  the  crowded  state  of  the 
liondon  Docks,  a  ship  is  de- 
tained there  before  she  can  be 
unloaded  a  longer  time  than 
is  allowed  for  that  purpose  by 
the  charter-party,  the  freighter 
is  liable  for  this  detention  to 
the  owner  of  the  ship. 


The  cause  of  detention  there* 
fore  is  immaterial,  if  the  owner 
be  not  in  fault.  If  it  be  inci- 
dental,  it  is  an  incident  be- 
longing to  the  consignee;  it  is 
his  mischief,  his  loss,  his  mis* 
fortune.  It  is  so  much  longer 
time  beyond  the  contract  taken 
from  the  owner ;  and  being  the 
casualty,  if  not  the  act  of  the 
consignee,  he  must  pay  for  it. 
,  Though  there  may  be  no  mu- 
tuality or  priTity  between  the 
conffignees,  yet,  in  regard  to 
the  owner,  the  delay  or  im« 
pediment  of  one  is  effectually 
the  same  as  the  delay  or  im- 
pediment of  all* 

In  respect  to  mercantile  con- 
tracts, UoweTer,  whateVer  may 
be  the  hardship  in  any  parti- 
cular case,  the  mischief  will 
not  be  extensive;  as  contracts 
will  gradually  assume  a  form 
suitable  to  all  possible  contia* 
gencies. 


TRINITY  TERM,  65  GEORGE  III.  43 

1815. 
Barton  v.  Glover.  Jmiets. 

A  SSUMPSIT.—PIaintifF  and  defendant  were  ^^^^^l^ 
-^  coach  proprietors^  at  Croydon.    On  the  2d  ^*"***|^*j"" 
oi  April,  1815,  they  entered  into  an  agreement,  pay  a  certain 
the  substance  of  which  ¥^as,  that  in  consideration  inca«eof  ^^ 
that  Barton  would  pay  to  the  defendant  the  sum  tem?of^it*'OT 
of  175/.;  50/.  to  be  paid  in  money,  and  the  residue  {^^j^PJ^erS** 
in  bills  of  a  month  from  the  date  of  the  a^ree-  »t»t«d  "that 
ment,  the  defendant  would   withdraw  his  stage  tioned  is  to  be 
coach  from  the  road,  and  not  engage  or  concern  uqoldi^  <ui- 
himself  in  driving  any  other  stage  coach  on  the  S2ui m*JI^ 
road  from  Croydon  to  London.     The  following  ^o"  "*^"t*^e 
was  the  clause  in  the  agreement  6a  which  the  jory  are  bound 

togiTetbe 

question  arose : —  pUmUff  the 

whole  money  i 
and  that  soch 

"  And  for  the  due  and  punctual  performance  of  J^"JJ,I|Jewd 
this  aereement,  each  of  the  said  parties  to  these  asap^ty, 

^  ,  bat  as  damages 

presents  does  hereby  agree  to  bind  himself  to  the  ascertained 
other  of  them  in  the  sum  of  500Z.  to  be  considered  JSSST^ 
and  taken  as  liquidated  damages,  or  sum  of  money 
forfeited  or  due  from  the  one  party  to  the  other, 
who  shall  neglect  or  refuse  to  perform  his  part  of 
the  agreement. 


John  Glover. 
Richard  Barton. 


April  %,\S\b: 


Best,  Serjeant,  in  addressing  the  Jury  for  the 
plaintiff,  insisted  that  he  had  a  right  to  a  verdict  for 
the  whole  penalty,  in  case  he  should  shew  a  breach 
of  the  agreement.  Fletcher  v.  JPyche,  2  T.  R.  32. 


BAaTov 

V, 


44  CASES  AT  NISI  PRIUS,  C.  P. 

1815.  The  Solicitor  General,  contrct. — The  500/.  is 

merely  intended  as  a  penalty.  It  is  not  because 
the  parties  use  the  term  liquidated  damages  that^ 
Gloyeb.  for  every  breach  of  the  agreement  however  slight^ 
the  whole  penalty  can  be  exacted.  Penalties  can 
seldom  be  enforced  conscientiously  ;  courts  of  law 
lean  against  them^  and  courts  of  equity  relieve 
against  them.  He  cited  A$tlejf  v.  Weldon,  2  B. 
and  P.  346. 

GmBs^  C  J. — ^There  are  a  great  many  cases  in 
which  stipulated  damages  are  contracted  for^  but 
in  which  neither  courts  of  law  nor  equity  will 
permit  the  parties  to  recover  them.  Neither  of 
the  cases  cited  comes  up  to  the  present.  In  Asttey 
v.  Weldony  there  was  no  stipulation  that  the  da- 
mages should  be  liquidated ;  and  in  that  case  there 
were  several  minor  fines^  which  repudiated  the 
idea  tiiat  thewhole  penalty  should  be  due  for  every 
breach.  But  in  the  present  case^  unless  the  da- 
mages are  to  be  considered  as  liquidated^  and  defi- 
nitively ascertained  by  the  parties  themselves^  the 
clause  in  the  agreement  means  nothing. 

His  Lordship  said^  he  would  reserve  the  point ; 
but  the  cause  was  afterwards  referred. 

Besf  and  d^^,  segeants^  and  Puller,  for  plain- 
tiff. 

Solicitor  Getteral,  and  Lens,  segeant^  for  de- 
fendant. 

[ Attonies,  BoU  and  F.  and  AUhl} 
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b  Smak  T.  Diekem^iij  S 
&  and  P.  630,  the  Court  of 
ConuBon  Reas  ozpreBted  them- 
sdves  dearly  of  opinioii,  tkat 
the  word  <<  penaltj,"  used  in 
the  agreement,  effectually  pre* 
▼ented  them  from*  consider- 
btg  the  som  menttoned  as  li« 
fuidated  damages* 


In  actions  brought  for  the 
bieach  of  coTenants  and  agree* 
inents,  there  has  sometimes 
beeo  a  dISculty  in  distingnish. 
Ing  between  penalties  and  li- 
quidatad  daaiages.  The  fair 
lesnlt  of  the  cases  seems  to 
bethifr— 

1.  Where  a  sum  of  money, 
whether  in  the  name  of  a  pe- 
9^^  or  otherwise,  b  Intro* 
duced  in  a  covenant  or  agree- 
meot,  merely  to  secure  the  en- 
joyment of  a  collateral  ob- 
ject, the  enjoyment  of  the  ol>- 
jeet  b  considered  as  the  prin« 
cipal  intent  of  the  deed  or 
contract,  and  the  penalty  only 
as  acoeasary,  and  therefore 
only  to  secnra  thia  damage 
lenlly  incurred.  Thb  rule  has 
loiy  been  established  in  courts 
of  equity,  and  the  staftnto  8 
and  $  Wm.  3.  has  intiodnced 
thb  practice,  aal  aibrds  the 
smnn  benefits  to  deisn^bnts  at 
coBMBOtt  law;  for  it  b  ne 
longer  now  matter  of  electiosi 
in  the  pbintiff  to  proceed  uk- 

^lirthb  alatete:  the  pmbbw 
1 


are  compulsory,  and  must  bn       ]$  15. 
pursued.  ^^^V^w 

2.  Where  a  deed  contains     Barton 
coTenants,  or   an   agreement  v. 
contains  proTisions,  for  the  per-     GiorvM^ 
formance  of  scToral  things,  and 

then  a  large  sum  is  stated  at 
the  end,  to  be  paid  npon  the 
breach  of  performance,  tiiat 
must  be  considered  as*  a  pe- 
nalty. 

3.  Where  the  payment  of  a 
smaller  sum  is  secured  by  a 
larger.  ' 

4.  Where  the  word  penalty 
is  specifically  nsed  it  is  iMrelj 
as  a  security. 

5.  A  court  of  equity  will 
reliete  against  a  penalty,  upon 
a  compensation;  and  a  court 
of  law  will  not  enforce  it  be* 
yond  the  actual  damage  su»» 
tained ;  but  where  there  b  a 
coTenaat  in  a  deed  to  pay  a 
particular  liquidated  sum,  nei* 
ther  a  court  of  equity  nor  a 
court  of  law  can  make  a  new  oo» 
Tenant  for  a  man ;  nor  is  there 
any  room  for  compensation  or 
relief;  as  in  leases,  containing 
covenants  far  ploughing  np 
a  meadow.  If  tte  coveMmt 
be  <^not  toploi^"  andtiieM 
be  a  penalty,  a  court  of  equity 
wUI  relbffo  against  the  po- 
nalty,  and  direct  an  issue  of 


In  an  action  of 

comoMNi  Inw^  a  branch 

be  assigned  and  the  extent  of 
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the  injury  will  be  the  measare 
of  damages  which  the  plaintiff 
will  recorer.  But  if  it  be 
worded  to  pay  5/.  an  acre  for 
erery  acre  ploughed  up ;  there 
is  no  aiternatiTe ;  no  room  for 
any  relief  against  it ;  no  com- 
pensation; it  is  the  substance 
of  the  agreement. 

6.  Where  the  precise  sum, 
therefore,  is  not  of  the  essence 
of  the  agreement,  the  quanium 
of  damages  may  be  assessed  by 
a  Jury ;  but  where  the  pre- 
cise sum  has  been  fixed  and 
agreed  upon  by  the  parties, 
that  rery  sum  is  the  ascer- 
tained and  liquidated  damage ; 
the  Jury  are  confined  to  it, 
and  the  plaintiff  cannot  reco- 
ver beyond  it.  For  example, 
where  a  stipulated  sum  has 
been  claimed  for  breach  of  a 
marriage  contract;  in  which 
case  it  might  not  be  possible  to 
ascertain  precisely  what  da- 
mages the  person,  in  respect  to 
whom  the  contract  is  broken, 
has  sustained;  and  therefore 
the  contracting  parties  agree 
Co  pay  a  stipulated  sum:  in 
rachcase,  the  sum  stipulated 
isy  by  the  convention  of  the 
parties,  the  real  debt,  and  be- 
comes due,  m  iniegro^  on  a 
breach  of  the  contract. 

7.  Bat  in  all  articles  guard- 
ed by  penaiUcSf  there  are  two 
remedies  to  be  pursued  at  the 
0ptioii  of  the  party  injured : 


he  may,  as  often  as  the  articles 
are  broken,  have,  ioties  fuotiesy 
an  equitable  relief,  upon  the 
footing  of  the  articles  them- 
selves, for  a  partial  breach  of 
contract,  or  he  may  take  the 
penalty.  That  is  to  say, 
where  there  is  a  penalty  and 
covenant  in  the  same  deed,  the 
party  has  his  election  either  to 
bring  debt  for  the  penalty,  or 
an  action  on  the  covenant  for 
damages.  In  the  former  case, 
the  contract  is  rescinded,  and 
the  penalty  becomes  the  debt 
in  law;  subject  of  course  to 
relief  in  equity,  and  to  the  re- 
strictions by  the  mode  of  pro- 
ceeding under  the  8  and  0 
Wm.  3d,  in  a  court  of  law ; 
and  if  the  penalty  be  paid, 
according  to  the.  stipulation 
of  the  articles,  or  be  reco- 
vered as  the  debt  in  law, 
the  party  cannot  resort  back 
to  his  covenant  or  action  for 
the  breach  of  the  contract.  But 
he  may  elect  to  bring  his  ac- 
tion on  the  contract,  and,  ac- 
cording to  th^  nature  of  the 
case,  may  recover  even  beyond 
the  amount  of  the  penalty  in 
damages. 

Pomonhy  v.  Adamy  0  Br. 
Pari.  Cas.  418.  Harrison  v. 
Wright,  13  East,  343.  Roife 
V.  Peterson^  6  Br.  Pari.  Cas. 
470.  Sloman  v.  WaUery  1 
Brown.  Cas.  in  Qmnc  418. 
Hardg  v.  Martin^  ibid.  410* 
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jLove  T.  Peer9j  4  Boir.  2330. 
Coaerelr.  Hook,  Doog.  101. 
Bird  Y.  Randall^  1  Black. 
Rep.  387,  and  373.  WuUer 
T.  Trimmer^  ib.  395.  Fkichgr 


T.  DjfcAe,  3  T.  R.  33.  ^«/fe^ 
T.  Weidony  3  B.  and  P.  346. 
Smiih  T.  Dtckemon^  3  B.  and 
P.  630.  FTtayeaifi  T.  JshtoHy 
1  Camp.  78. 


1815. 


Baimtox 
Gloteb. 


De  Medina  v.  Polson. 

THIS  was  an  action  for  use  and  occupation. — 
The  plaintiff  claimed  a  quarter's  rent.  The 
defendant  entered  into  a  verbal  agreement  with  an 
agent  of  the  plaintiff  for  the  occupation  of  a  house 
in  Burtanrstreet  at  the  rent  of  70/.  per  annum. 
The  agreement  was  made  on  Friday^  7th  of  Oc^ 
tober,  1814^  to  take  the  house  for  three  years; 
possession  to  be  given  on  the  following  Monday^ 
bat  the  defendant  was  not  to  pay  rent^  or  com- 
mence tenant^  until  certain  alterations  were  'made, 
which  had  been  pointed  out  by  the  defendant^  and 
agreed  to  by  the  plaintiff.  On  Saturday  the  de- 
fendant ordered  some  coals  to  be  sent,  into  the 
bouse  before  Tuesday.  On  the  Monday  the  de- 
fendant gave  notice  to  the  plaintiff  that  he  re- 
tracted the  agreement.  The  coal-merchant,  by 
nistakcj  delivered  the  coals  on  Monday.  On  the 
Tuesday^  the  defendant  sent  for  them^  and  they 
were  re-delivered  to  him. 


JoneSg. 


llioaghan 
afrecmeat  for 
ate  and  occu« 

Ktion  is  voi4 
.the  statute 
of  frauds,  ne- 
Tertheiess,  if 
the  teaant 
talLe  posses- 
sion  of  the 
premises  under 
it,  he  becomes 
a  tenant  at 
will,  and  re- 
course may  be 
had  to  the  ori*. 
ginal  agree- 
ment to  cal- 
culate the 
amount  of 
rent. 


For  the  defendant^  it  was  contended^  that  this 
agreement^  not  being  in  writings  was  void  by^  the 
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1S15.      statute  of  fraads.     It  was  not  a  lease  in  possession^ 
^^"^^^^^    but  in  reversion,  and  therefore  not  within  the  ex- 
Db  Medina  ^eption  in  the  statute. 

POUON. 

The  Solicitor  General,  for  the  plaintiff. — Ad- 
mitting the  lease  to  be  void,  it  would  have  the 
effect  of  a  tenancy  at  will ;  the  defendant  has  taken 
possession  by  sending  in  the  Coals,  and  the  plaintiff 
is  entitled  to  a  quarter's  rent. 

Lens,  contra.  The  action  of  use  and  occupation 
can  only  be  founded  upon  the  relation  of  landlord 
and  tenant.  Can  it  be  insisted  that  the  actual 
taking  possession  of  the  premises  is  sufficient, 
though  the  taking  be  void  by  the  statute  of  frauds  ? 
The  law  annuls  all  contracts  like  the  present; 
you  cannot  claim  any  pmtion  of  rent,  because  you 
cannot  receive  evidence  of  any  ingredient  cf  a 
contract  which  the  law  has  declared  to  be  void. 
The  putting  in  the  coals  is  no  possession  ;  it  ro^t 
be  a  trespass,  or  the  subject  of  another  action ;  but 
it  will  not  support  an  action  for  use  and  oc- 
cupation. 

GiBBs,  C.  J. — ^The  agreement  is  void  by  the 
statute  ci  frauds ;  but  I  am  of  opinion  that  you 
may  stiR  resort  to  it  to  calculate  the  amount  of 
rent.  In  case  the  tenant  under  such  an  agreement 
should  take  possession,  he  would  be  a  tenant  at 
vnR,  and  might  determine  his  tenancy  at  what- 
ever time  he  pleased.  The  coals  appear  to  have 
been  sent  in  by  mistake;  the  occupation,  there- 
fore, does  not  seem  (d  have  commenced.  I  shall 
direct  tlM  J«ry,  if  they  think  with  me  upon  the 
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conk,  to  find  a  verdict  for  the  defendant^  and  shall      1915. 
give  the  plaintiff  liberty  to  move  upon  the  point  -^  jjT^^ 
of  biw  which  I  have  ruled  against  him.  v. 

POUON. 

Verdict  for  the  defendant. 
Soticitar  Ceneral,  and  Abbott,  for  the  plaintiff. 
Lens  J  Serjeant^  and  Gtfford,  for  the  defendant. 

[  Attoniciy  Jttidim  and  Co,  and  Lmo.'] 


Gernon  and  Another  v.  The  Corporation  of  the       J<mm  3o. 
Royal  Exchange  Assurance. 

ACTION  on  a  policy  of  insurance^  on  sugar,  by  ^^•^Pj'y 
the  Mary,  from  Lv$erpool  to  Calais.    The  be  compelled 
plaintiffs  claimed  a  total  loss  by  perils  of  the  sea.  heAo^ding  ^ 
Defence,  that  it  was  a  partial  loss,  and  885/.  paid  SI^iMtior* 
into  court.  '  r/ufoo"^ 

not  to  be  in  a 

The  policy  was  dated  21st  November,   1814^.  forwwd  to  its 
The  vessel  took  in  her  cargo  on  the  1st  of  Decern-  natton*  and' ri- 
ber,  and  sailed  from   Liverpool  on  the  2d;    she  IXdtoJhc 
encountered  very  severe  weather,  struck  on  a  bank,  JJJJJ^^"™ 
and  waa  compelled  to  return  to  Liverpool  on  the  the  insured » 
20th  of  December.     The  agents  for  the  ship  at  abandon. 
Liverpool  gave  immediate  notice  to  the  plaintiffs  held byti^' 
in  London.    The  cargo  was  taken  out,  and  several  ST^ntitw^ui 

a  reasonable 
time  for  expmining  Uie  itateoftfae  cargo  before  heihadehii  electioBlo  abandon. 

Vol.  I.  E 
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1815.       examinations  made.   By  letter  of  24lb  of  December 

Gernon  aod  ^^^^  wrote  to  tlie  plaintiff,  that  the  damage  vi'as  not 

Another     80  great  as  was  at  first  expected.  On  the  d9th,  after 

..    J^*         another  examination,  they  stated  that  some  of  the 
The  Royal    ,  -^  i  ,    ,         .         ,  /* 

Exchange    hoxes  of  sugar  were  damaged,  but  that  the  rest  of 

AsscjBANCE.  the  cargo  might  be  re-shipped.  A  few  days  after- 
wards a  final  examination  took  place  ;  and  the  opi- 
nion on  the  survey  was^  that  the  sugars  were,  all 
more  or  less  damaged,  and  that  it  would  be  ad- 
visable to  sell  them  for  the  bejiefit  of  the  under- 
writers. The  plaintiffs,  on  the  2d  of  January, 
had  communicated  to  the  underwriters  the  state  of 
the  cargo  according  to  thje  information  which  they 
then  had.  The  underwriters  observed  that  they 
never  gave  any  directions  upon  the  sale  of  damaged 
goods ;  but  required  the  damage  to  be  made  out  in 
the  usual  mianner.  The  report  of  the  final  survey 
on  the  7th  of  January  was  received  by.  the  plain- 
tiffs on  the  9th  ;  on  the  same  day  they  handed  over 
the  report  to  the  underwriters^  and  gave  a  foni|^l 
notice  of  abandonment. 

With  respiect  to  the  conditio^  ojP  the  carg4>^  some 
of  the  boxes  were  half  washed  out,  and  othei:s 
empty ;  no  part  of  the  cargo  was  in  a  merchant- 
able state^  and  could  not  have  been  sent  abroad,  but 
as  damaged  goods.  The  value  of  the  sugctrs^  if 
sound,  would  have  been  9,200^. ;  the  plaintiffs  were 
only  interested  in  a  moiety ;  deducting  the  expensQp 
of  the  sale^  the  sugars  netted  6^047/.  58.  bd.  . 

The  Solicitor  General,  Best  and  Bosanquet,  ser- 
j^fipts^  for  defendants. 

1.  This  is  not  a  case  of  total  loss ;  it  ia  not  like 
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the  case  of  goodie  being  put  into  a  foreign  port,       i^i^- 
where  there  is  no  agent  of  the  party.     The  ship  rr^^*^^!||l 
returns  to  her  loading  port  with  her  cargo  damaged     Another 
to  the  extent  of  not  quite  one-third.     The  owners         la- 
under such  circumstances  cannot  turn  it  into    a   ExcaAHos 
total  loss.      They  say  the  voyage  was  lost  because  AsnraAxci. 
they  would  not  send  the  goods  to  a  foreign  miarket 
in  ft  deteriorated  state ;  but  there  is  no  case^  when 
the  goods  have  been  returned  into  the  port  where 
they  were  laden  with  a  loss  upon  them  of  less  than 
a  thirds  in  which  it  has  been  holden  to  be  a  total 
loss.    The  abandonment  will  not  make  a  total  loss 
unless  there  be  one. 

2.  Election  to  abandon  must  be  made  imme- 
diately ;  the  plaintiffs  have  not  done  so ;  they  knew 
of  their  loss  on  the  24th  and  29th  of  December, 
and  it  is  to  be  inferred  from  their  conduct  that  they 
meant  to  trtet  it  as  an  average  loss ;  but  they  do 
not  give  notice  of  abandonment  till  the  9th  of  Ja-  • 
nnairy.  Meantime  the  cargo  was  deteriorating 
from  day  to  day. 

Lens,  Vaughan,  Serjeants,  and  Scarlett,  for  the 
plaintiffs. — It  is  impossible  to  do  justice  to  this  as 
an  average  loss.  It  is  still  a  point,  when  the  body 
of  a  ship  is  saved,  whether  it  can  b^  a  total  loss. 
There  are  some  new  cases  on  this  point :  but  as  to 
the  cai^  it  is  another  question ;  here  there  is  ah 
entire  loss  of  the  whole  concern,  the  mat*ket  is  Ibst^ 
the  voyage  is  defeated^  the  whole  speculation  at 
an  end ;  besides^  where  is  the  injustice  of  claiming 
ft  total  loss,  wKen  the  defendants  have  benefit  df 
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salvage.  They  relied  on  the  words  of  Mr.  Justice 
BuUer  in  MitcheU  v.  Eddie,  1 T.'  R.  608.  ''  Where 
the  voyage  is  lost^  but  the  property  is  saved^  the 
owners  have  an  option  to  abandon ;  but  unless  they 
do  elect  to  abandon^  it  is  only  an  average  loss." 
They  contended,  that  the  abandonment  was  in 
time ;  the  owners  only  wanted  to  ascertain  the  real 
state  of  the  sugars.  It  is  true^  they  might  have 
elected  to  abandon  earlier ;  but  it  would  then  have 
been  said  that  they  abandoned  prematurely.  This 
is  not  a  case  in  which  they  have  been  remiss ;  they 
did  not  hesitate  when  the  real  state  of  the  sugars 
was  known ;  the  sugars  being  a  perishable  com- 
modity^ it  was  necessary  to  examine  them  with  re- 
ference to  the  state  of  the  markets  for  which  they 
were  intended ;  they  only  paused  till  the  fullest  in- 
quiry could  be  made. 


GiBBs^  C.  J. — As  the  sugars  were  in  existence^ 
it  could  only  be  a  total  loss  provided  the  assured 
abandon  in  proper  time ;  but  they  are  not  justified 
in  abandoning,  unless  the  property  be  in  such  a 
state  that  it  cannot  be  applied  to  the  original  pur- 
poses of  the  voyage.  Was  it  in  such  a  state  as  to 
be  sent  to  its  original  destination  ?  It  is  in  evidence 
that  no  part  was  in  a  merchantable  state.  Ought 
it  then  in  reason  to  have  been  sent  ?  If  not  in  a 
proper  <iondition  for  the  market^  I  am  of  opinion 
that  the  plaintiffs  were  entitled  to  abandon^  pro? 
yided  such  abandonment  were  in  time. 


His  Lordship  left  it  to  the  jury  to  say^  whether 
the  property  was  in  a  fit  state  to  be  sent  forward 
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oa  the  voyage  ;  and  with  respect  to  the  notice  of       1815. 
abandonment^  whether  it  was  in  proper  time  or  notj  z^^^^*^^^ 
his  Lordship  reserved  the  question  for  the  Court.         Aiu^her^ 

The  jury  thought  the  sugars  not  fit  to  be  sent  ^chTJoe 
forward ;  and  they  founds  nnder  the  direction  of  Assitaaitcx. 
his  Lordship^  that  the  abandonment  was  in  time^ 
subject  to  the  question  of  law.     Verdict  for  a  total 
loss. 

LenB  and  Vaugkan,  serjeants^  and  Scarlett,  for 
the  plaintiffs. 

T%e  Solicitor  General,  Best  and  Bosanquet,  ser'* 
jeants^  for  the  defendants. 

[  Attarnicfy  M^un.  Dmoet  and  Co.  and  K^  ud  Co.] 


In  the    ensuing   term,  the  Henketty  Fkrk  on  Insurance^ 

SaUcUar  General  obtained  a  172.    Anderson  t.  Royal  Ex* 

rale  to  shew  canse  -why  the  ^ange  Assurance^  7  East,  38. 

Yerdict  should  not  be  iset  aside  In  case  of  an  insurance  upon 

and  a  nonsuit  entered.  goods,  what  shaU  be  deemed  a 

Lens   and    Faughan^    ser-  total  loss,  so  as  to  entitle  the 

jeants,  shewed  cause.  assured  to  abandon,  has  been 

The  Court  were  of  opinion,  a  subject  of  much  discussion, 

^at,  as  the  jury  found  the  and  is  not  as  yet  reduced  to 

goods  were  not  in  a  condition  any  certainty.  It  Is  true,  erery 

to  be  forwarded,  there  was  case  must  depend  upon  the  cir- 

no  ground  for  saying  that  the  cumstances ;  but  no  case  has 

insured  were  not  entitl^  to  yet  defined,  with  the  due  pre* 

abandon,  or  that  the  abandon-  cision,  what  the  general  state 

ment  was  made  too  late.  Rale  of  circumstances  must  be.    If 

discharged.    2  Marshall's  Re*  the  Toyage  be  lost,  from  what* 

ports,  02.  e?er  cause,  it  is  said  to  be  a 

See   likewise  ^  JUwood    ▼.  total  loss.  Manning  r.  Neznf 
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ham,  %  Marsh.  585.    Bnt  the 
rule   in   that    case    is    much 
restricted  by  the  decision  of 
K.  B.  in  Jbiderton  t.  WaUiiy 
2  Manie  and   Selwyn,    24l« 
That  was  a  policy  on  goods 
at  and  from  London  to  Que" 
bec^   warranted  free  of    par- 
ticular arerage.       The   ship^ 
owing  to  sea  damage  in  the 
coarse    of   her    Toyage,  was 
obliged  to  ran  into  port,  and 
undergo  repair}  and  some  part 
of  the  goods  were  damaged, 
and  the  repairs  detained  her  so 
long  as  to  prerent  her  reaching 
Quebec  that  season,    and  no 
other  ship  could  be  procured 
at  that,  or  a  neighbouring  port, 
to  forward  the  cargo  in  time, 
so  that  the  Toyage  was  aban- 
doned, and  the  ship  afterwards 
sailed  on  another  voyage.  The 
.  court  held  that  this  was  not  a 
total  loss  of  the  goods,  and  the 
assured  could  not  abandon.  In 
this  case  Lord  Elknborough 
says,  ^  I  am  well  aware  that 
an  iosarange  upon  a  cargo  for 
a  particular  Toyage,  contem- 
plates that  the.Toyage  shall  be 
performed  with  that  cargo,  and 
any    risk   which  renders  the 
cargo  permanently  lost  to  the 
assured  may   be  a  cause  of 
abandonment.  In  like  manner 
a  total  loss  of  a  cargo  may  be 
effected,  not  merely  by  the  de- 
structioa  o{  that  caigo,  but  by 
a  total  pennanent  iacapacity 


of  the  ship  to  perform  the  toy*' 
age :  that  is  a  destruction  of 
the  contemplated  adfenture. 
Bat  the  case  of  an  intermption 
of  the  Toyage  does  not  war- 
rant the  assured  in  totally  dis*« 
^SAging  himself  from  the  4d^ 
venture,  and  throiifing  the 
burthen  on  the  underwriters* 
There  is  not  any  case  or  prin- 
ciple which  authorizes  an  aban« 
donment,  unless  where  the  lose 
has  been  actually  a  total  loss, 
or  in  the  highest  degree  .  pro- 
bable at  the  time  of  the  aban- 
donment." 

Where  the  ship  was  wreck* 
ed,  but  the  goods  broni^t  oo 
shore,  though  in  a  very  da*- 
maged  state,  so  that  they  be- 
came unprofitable  to  the  as- 
sured, it  was  holden  that  the 
underwriters  on  the  goods,  who 
were  freed  by  the  policy  from 
particular  average,  coqjd  noi 
be  m^^  liable  as  for  a  total 
loss  by  notice  of  abandonments 
Tlion^on  t.  R.  Exch.  Asa*  C* 
16  East,  214.  This  decision, 
howefer,  turned  upon  the 
clause  in  the  policy  which  ex*- 
cepted  the  underwriters  from 
particular  a? erage.  The  effect 
of  which  was  to  make  them 
liable  if  the  goods  were  wholly 
lost,  but  not  if  they  were  only 
danyaged. 

But  the  underwriters  were 
held  Uable  to  a  total  loss  upon 
a  ca^rgo  of  com,   where  the 
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i^)9  frooi  tile  pdKh  insiirtd 
■gaiost^  became  incapable  df 
porsning  the  Toy  age,  and  ano- 
tber  vessel  couid  not  be  pro- 
cared  to  forward  the  corn  to 
its  dmt^jiatioD.  Wi^ion  r.  R. 
E.  AssX.  2  Camp*  6SS.  The 
dUTerence  between  this  case 
and  Anderson  t.  WMs  is, 
tibit  in  the  former  case  the 
Tojage  was  wholly  lost,  and 
the  cargo,  a  perishable  com- 
moditTj  iras  deteriorating 
daily;  whilst  in  Anderson  i. 
WMUj  the  Toyage  was  only 
suspended  or  retarded,  and 
tiie  cargo,  which  was  copper, 
could  not  be  injured  by  delay. 

In  M^Ivor  ▼.  Henderson, 
wMch  was  determined  in  K.  B. 
in  Hilary  term  last,  1816,  the 
Court,  in  the  judgment  deli* 
Tered  in  that  case,  have  thrown 
new  lights  upon  this  yery  en- 
tangled but  important  subject 
of  abandt>nmentr 

The  caese  was  this :— « A  ship, 
insured  from  Liverpooi  to  Si" 
erra  Leone^  was  captured  in 
the  course  of  her  Toyage  by  a 
Preach  frigate,  phindered  of 
her  stores,  and  of  most  of  her 
guns  and  ammunition'.  .  Shd 
was  then  detitered  by  the  emp- 
tors inilo  the  po^sessicm  (by  way 
of  gift)  of  the  roaster  of  a  Por- 
tuguese vessel,  winch  had  been 
prMottsly  capturbd  by  th^  pri- 
T«leer«  The  Portuguese  took 
the  TUiS^  with  thd  BritUh 


captain  and  part  of  the  crew        7^15. 
on    board,    to  Fa^aiL      He  v«^i^v"i^^ 
there  laid  claim  to  her  in  the  Gernon  and 
Vice  Admiralty  Court,  which      Another 
claim  the  British  captain  op-  ,.       ^' 
posed;  the  Court  however  de-   ^®  ^^J^^^ 
creed  in  his  favour,  and  o4-  Assurance. 
dered  the  vessel  to  be  restored 
to  him.    The  Portuguese  ap- 
vpealed,  and  the  British  captain 
was  obliged  to  deposit  437/.  to 
abide  the  efeut  of  the  appeal. 
In  the  mean  time,  he  commu- 
nicated what  had  happened  to 
the  plaintiff,  who  gave  notice 
of  abandonment  to' the  defend- 
ant, which  notice  the  defend- 
ant refused  to  accept.    The 
vessel  afterwards,  and  before 
the  commencement  of  the  ac-  < 

tion,  arrived  at  Xfre/poo/.  The 
question  was,whether  the  plain- 
tiff was  entitled  under  these  cir- 
cumstances to  recover  as  for  a. 
total,  or  for  an  average  loss. 
It  was  holden  by  the  Court, 
that  he  was  entitled  to  recover 
for  a  tbtal  loss :  that  he  had  a 
right  to  abandon  when  the 
news  of  the  capture  arrived ;  . 
and  nothing  had  occurred  since 
to  defeat  that  right » 

Lord  BUenboroi^h,  in  de- 
livering the  judgment  of  the 
Court,  observed.  It  is  con- 
tended that  a  contract  of  in- 
surance is  a  cbnlinct  of  indeot- 
nity ;  tfnd  that,  therefor^,  ihe 
actual  dama^^  sustained  in  the 
remit  can'  only  be  recovered' 
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by  the  assared*  And  the  cases 
of  '<  Godioll  T.  Boldero;'  9 
East,  73.  <<  UamUtan  t. 
Mefu/esj''  %  Burr.  1910,  and 
^'Bainbridger.  NeiUouy''  10 
East,  329,  and  others,  hare 
been  cited.  But  this  case  is 
obfionsly  4iff^rent  from  them 
all.  Here  there  neyer  was  any 
restitution  of  the  ship  in  the 
state  in  which  it  was  insured. 
Here  the  guns  and  stores  were 
never  restored ;  the  Toyage  was 
completely  lost;  and  the  ship 
itself  was  nerer  fully  liberated 
and  restored,  by  reason  of  the 
actual  deposit  of  the  sum  of 
427/.  to  abide  the  erent  of  the 
appeal.  The  sentence  of  ap- 
peal is  to  determine  the  right 
of  possession ;  but  is  the  plain- 
tiff to  wait  for  that  decision, 
accompanied  as  it  most  be  with 
damages,  perhaps  to  a  mnch 
larger  amount  than  the  inter- 
est which  he  has  in  the  ship  ? 
Under  these  circumstances, 
what  can  be  said  to  be  the 
limits  of  the  plaintiff's  loss  ? 
If  it  be  an  average  loss,  who 
shall  determine  what  the  aver- 
age b  ?  Can  it  be  safely  said, 
that  this  is  not  a  total  loss? 
And  what  is  to  be  the  extent 
of  the  average  loss  under  the 
circamstances  of  this  case? 
Does  the  mere  restitution  of 
the  hnll  of  the  vessel  remove 
the  idea  of  a  total  loss,  if  the 
plaintiff  be  compelled  to  pay 


more  for  that  restitution  than 
the  ship  is  worth  ?  Is  the  loss, 
under  that  circumstimoe,  re- 
ducible only  to  an  avenge 
loss?  If  no  abandonment  had 
been  already  made,  we  should 
have  no  hesitation  in  saying 
that  there  are  sufficient  cir- 
cumstances to  justify  the  aban- 
donment at  this  moment*  An 
abandonment  would  be  well 
warranted  at  this  instant.  The 
voyage  is  lost;  the  CBTgQ  is 
lost;  the  stores  are  gone:  and 
is  the  assured  to  pursue  the 
hull  with  all  the  trouble,  ex- 
pence,  and  hazard  of  litigation 
in  a  foreign  Court  of  Admi- 
ralty ?  Can  it  be  said  that  the 
effect  of  the  abandonment  as 
for  a  total  loss,  by  reason  of 
capture  and  detention,  is  to  1)6 
frustrated  by  the  continuance 
of  a  loss  of  a  similar  kind?  It 
appears  to  us,  that  there  ex- 
isted at  the  time  of  the  aban- 
donment a  clear  right  to  aban- 
don ;  that  the  action  was  well 
brought  for  a  total  loss,  and 
that  there  exists,  at  iheprueni 
moment,  circumstances  fully 
sufficient  to  entitle  the  plaintiff 
to  recover. 

See  likewise  D^ton  v.  Rom* 
0ro^,3B.andP.474.  RiUkie 
V.  FalkneTj  d  M.  and  S.  990. 
Everih  v.  SmUhj  ibid.  978.  and 
for  other  leading  cases  on  the 
subject  of  abandonment,  vide 
Gost  V.  fVUheriy  2  Burr.  68S. 
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HamOion  ^.Mendes^  1  Black 
Rep.  V6.  M&cheU  t.  Eddie^ 
lT.R.608. 

In  SmUh  t.  Robertsanj  wbich 
wms  a  case  of  ftppeal  to  tbe 
Hovte  of  Lords,  2  Dow.  Rep. 
474^  the  Chaocellor  (Lord 
Eldoo)  appeared  far  from  sa* 
tisfied  with  some  of  the  latter 
decisions,  particularly  Baiii- 
bridge  t.  NeHson^  and  Radde 
Y.Falimer.  The  case  of  SmITA 
T.RoberUon  was  this^-Lisa- 
lanoe  onr  the  Rutg,  at  and 
from  Baiifits  to  P/^momA— 
captured  on  the  voyage^oteU 
ligence  of  the  capture — and  im- 
mediate abandonment ;  and 
some  steps  taken  bjthennder^ 
writers  to  setUe  the  loss.  In- 
telligence them  of  the  Tossel 
betug  re-captured,  and  refusal 
of  the  underwriters  to  settle, 
acept  for  a  partial  loss.  Held 
hjr  theScotch  Admiraltj  Court, 


and  Court  of  Sessions,  that,        1815. 
upon  notice  of  the  abandon-  S^^V^^*^ 
ment  given,  and  intelligence  of  Gkbkoh  and 
the  capture,   the  transaction     Another 
was  closed,  and  not  subject  to  r^^  Royal 
be  disturbed,  upon  any  erent    £jlcbano« 
appearing  from  subsequent  in-  Assv&amci. 
telligence.    The  j  udgment  was 
affirmed  in  the  House  of  Lords 
on  the  ground  of  the  accept- 
ance of  the  abandonment  by 
the  underwriters.     By  these 
means    steering   dear  of  the 
principles  upon  which  K.  B. 
had  decided,    Bmnkridge   r. 
Neilsany  woARitchieY.Falkner* 
Lord  Eldon  in  this  case  ex- 
pressed an  opinion,  that  it  was 
a  c|vestion,notwithstandii^.all 
the  boasted  certainty  of  the 
Law    of  Insurance,  whether 
there  was  not  as  much  uncer- 
tainty in  this  law  as  in  any 
other. 
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July  1.  \YooJ}  and  Others  v.  Zimmer  and  Others. 


ApMenfifi  rT^IS  was  an  issue  out  of  Chancery  direeted  to 

thegpecifica-  ^    ^y  whether  a  patent,  bearing  datfe  20th  of 

SrcdTen^^  J^nuuTy  1812,  ^vas  or  was  not  a  valid  patent  on 
^^^*^^^^8h  the  5th  of  February,   1813.     The  plaintifis  were 

tothecompo.  Msiffueesof  VoHUriel,  Zinck,  and  Co.  and  the  pa* 

thipg,  for  tent'  m  question  had  been  sold  by  the  bankrupts, 

teot^i  dtiS^  before  their  bankruptcy,  to  the  defendants. 

ed,  is  a  more 
expeditions  ^.  . 

and  beneficial  The  patent  had  been  granted  for  a  new  mode  of 
dncingt£*nia-  makijQg  vcrdigrease,  to  be  called  British  Imperial 
sdfu^revt^os  Verdigrease.  The  specification  stated  it  to  be  pro* 
being  P^S^,  ^^^^^  from  certain  proportions  of  grariulrted  cop- 
the  article  has  per  and  oil  of  vitriol  boiled  a  certain  time  in  a 

been  publicly    *  . 

Tended  coppcr  of  a  particular  construction  (which  was  de- 

fonrmoni^)  scribcd)  and  afterwards  ^trained  off  and  mixed  with 
t/ntee  b^.     ft  solution  of  potash  or  soda. 


self. 


The  verdigrease  so  produced  was  of  a  brighter 
green,  and  superior  to  the  French  verdigrease.  A 
chemist  gave  evidence  to  the  utility  and  novelty  of 
the  invention ;  and  a  workman  employed  by  the 
patentees  proved  that,  by  following  the  directions 
in  the  specification,  the  manufacture  might  be  pro- 
duced :  he  added,  that  he  had  manufactured  it  him- 
self. It  appeared,  however,  that  Zinck  was  ac- 
customed clandestinely,  and  unobserved  by  his 
workmen,  to  put  aqua  fwtis  into  the  boiler,  by 
means  of  which  the  copper  was  dissolved  more 
rapidly.    It  appeared^  likewise^  that  four  months 
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preYious  to  tbe  patient^  the  baakrupU  had  9old  aa 
article^  composed  precisely  in  the  same  manner  bm 
that  for  which  the  patent  had  been  obtainedj  under 
the  name  of  Dutch  Imperial  Qreen. 

The  So^icitw  Gener^  and  Setwyt^  for  the  de^ 
fmdants^  made  two  obgectioRa:  1.  The  specifka* 
tiofi  pnits  the  n^pmfDrtU,  which  was  a  material  ia^ 
gredientj  and  always  employed  by  the  bankrupts 
ia  manufacturing  the  verdig rease.  %.  The  verdi* 
greasei  imder  another  name^  had  been  publicly 
v«nded  by  the  bankrupts  previoua  to  their  obtain* 
ing  this  patent 

M$$t,  segeantj,  for  the  plaintiffii.  h  The  speei- 
ficatiou  is  sufficient  to  make  th«  verdigrease :  the 
(^qiuafwrtU  was  no  necessary  ingredient  It  di4 
not  improve  the  colour^  or  save  expence.  It 
merely  produced  a  more  rapid  sdution  of  the  cop<» 
per.  2.  Though  Zinck  sold  the  article  before^  tlimt 
is  to  say^  in  Augmt,  18U>  and  the  patMt  was  not 
obtained  till  Jamutvy,  1818>  he  did  not  thereby 
forfeit  his  privilege  in  the  invention.  He  might 
still  obtain  a  patent;  the  discovery  is  still  mew; 
the  invention  is  still  bis ;  waA  the  secret  locked  in 
h«B  own  breast.  Though  soU^  in  a  few  instances^ 
the  property  was  not  reuideired  common  whilst  he 
kept  the  secret  The  secret  was  not  disdosed  tdl 
the  patent  was  obtained* 

'  QxBMs  G.  J.-^The  qlyoctions  to  Uiis;  patent  ane 
— ^First^.  The  omis^ioa  oSaqtuifortia  ia  die  spe« 
cification*    9ecoodfy>.  That  the  artide  waa  net  a 


1815. 
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1815.  new  one  at  the  time  of  the  patent ;  inasmuch  as  the 
bankrupts  sold  it  previously.  They  gave  it  to 
the  world  without  a  patait^  and  they  cannot  after- 
wards obtain  a  patent.  It  is  said  that  this  patent 
makes  verdigrease,  and  is  therefore  sufficient.  The 
law  is  not  so.  A  man  who  applies  for  a  patent^ 
and  possesses  a  mpde  of  carrying  on  that  inven- 
tion in  the  most  beneficial  manner^  must  disclose 
the  means  of  producing  it  in  equal  perfection^ 
and  with  as  little  expence  and  labour  as  it  costs 
the  inventor  himself.  The  price  that  he  pays  for 
his  patent  is,  that  he  will  enable  the  public,  at 
the  expiration  of  his  privilege,  to  make  it  in  the 
same  way,  and  with  the  same  advantages.  If 
any  thing  which  gives  an  advantageous  opera- 
tion to  the  thing  invented  be  concealed,  the  speci- 
fication is  void.  Now,  though  the  specification 
should  enable  a  person  to  make  verdigrease  sub- 
stantially as  good  without  aqtui  fortis  as  with  it ; 
still,  inasmuch  as  it  would  be  made  with  more  la- 
bour by  the  omission  of  aquafortis,  it  is  a|)reju- 
dicial  concealment,  and  a  breach  of  the  terms  which 
the  patentee  makes  with  the  public.  With  respect 
to  the  second  objection,  the  question  is  some- 
what new.  Some  things  are  obvious  as  soon  as 
they  are  made  public.  Of  others,  the  scientific 
world  may  possess  itself  by  analysis.  Some  inven- 
tions almost  baffle  discovery.  But  to  entitle  a  roan 
to  a  patent,  the  invention  must  be  new  to  the 
world.  The  public  sale  of  that,  which  is  after- 
wards made  the  subject  of  a  patent,  though  sold 
by  the  inventor  only,  makes  the  patent  void.  It  is 
in  evidence  that  a  great  quantity  was  sold  in  the 
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course  of  four  months  before  the  patent  was  ob«  ^^^^ 

tained  ;  and  that  the  bankrupts  were  in  the  habit  ^T^^^^*^ 

of  selling  this  manufacCiire.  v. 


Ziioaau 


His  Lordship  left  two  questions  to  the  Jury : — 
1 .  Whether  aqua  fortia  was  used  by  the  inventor 
as  an  ingredient  in  the  verdigrease.  9.  Whether 
the  invention  was  in  public  sale  before  the  patent. 
In  either  case  his  Lordship  thought  the  patent 
void. 

The  Jury  found  both  questions  in  the  affir- 
mative.— Verdict  for  the  defendant. 

Best,  Serjeants^  and  Scarlett,  for  plaintiffs. 

The  Solicitor  General,  and  Selwyn,  for  de- 
fendant. ' 

[Attoniiety  LmBt^OQlde^.J 


The  subject  of  patents  for  blower  and  Maberly  t.  Boul' 

new  inrentions  has  not  been  toh  and  Wati^  8  T.  R.  95,  the 

treated  with  due  precision,  as  importance  of  the  case  and  cir- 

a  branch  of  law  by  itself,  in  cumstances  first  drew  the  pecu- 

any  of  oar  law  books.    It  is  liar  attention  of  the  Courts  of 

ottlj  indeed  within  a  few  years  Ring's   Bench  and   Cominoa 

that  they  hare  become  so  im-  Pleas ;  and  the  law  of  patent 

portant  a  part  of  our  commer-  rights  for  new  inTentions  (as 

dal  machinery,  and  like  a  new  far  as  those  cases  go,  which  are 

and  peculiar  property,  hare  as-  in  fact  but  one  case,)  may  be 

somed  &e  qualities  belonging,  found  in  the  arguments  and 

to  their  specific  nature.    In  judgment  of  the  Courts.    Ac- 

Baukan   and    fVati  t.  Bull^  cording  to  the   ancient  doc« 

9  H.  Black,  463;  and  in  Horn-  trine  of  the  law,  patents  for 


611 


CASES  AT  NISI  PRIUS,  C.  P. 


tsts^. 


Tteit  intenUons,  1!1m  dther 
royal  graats,  were  regarded  as 
proceeding  ex  spectaU  gratia^ 
and  mero  moiu  of  the  crown. 
Being  likewise  in  their  nature 
a  restriction  upon  general 
tftidd,  Ibey  were  little  faTonr- 
ed  by  our  best. lawyers,  but 
GOBsidei-ed  as  grants  of  the 
crown y  in  some  degree  at  the 
expence  of  the  subject.  They 
were,  therefore,  according  to 
the  equity  of  all  grants  of  the 
sdtereign,  interpreted  with  the 
greatest  strictness,  and  the  law 
gate  as  little  as  was  consistent 
with  the  faith  of  the  royal 
word.  But  in  the  improve- 
ment  of  manufactures,  and  in 
tbe  UMre  guatded  ezeroite  of 
the  prerogative,  patents  have 
assumed  a  more  beneficial  form 
and  character.  They  arci  thus 
a  kind  of  copyright  of  trade. 
The  property  and*  exclusion 
tre  {^Ten  to  the  iarentor,  for 
the  public  benefit;  to  reward 
him  and  encourage  others. 
This  is  the  present  legal  ac- 
ceptance of  patents  for  new 
inyeutions*  It  may  be  useful 
to  giye  a  brief  view  of  the  law 
upon  this  subject.  Our  plan 
necessarily  confines  us  to  prin- 
ciples,  as  collected  from,  and 
supported  by,  authorities. 

Patentees  for  new  inyen- 
tions  are  lefl  by  the  stat.  U 
Jac.  1.  c.  3.,  to  the  commoii 
law^  and  the  remedies  which 


follow,  the  nature  of  their 
rights :  but  to  rtodar  their  |^ 
tents  yalid,  all  the  conditions 
required  by  the  above  statute 
must  be  observed.  That  sta- 
tute condemns  all  monopolies ; 
but  the  5th  and  6th  sectioni 
save  letter^  patent,  and  graota 
of  privileges  of  the  sole  work- 
ing and  making  of  any  nexe  ma" 
nufacture  within  this  realm,  to 
the  first  and  true  inventor,  so 
that  they  be  not  contrary  to 
the  law,  or  mischievous  to  the 
state.  The  word  manufacture 
is  of  most  extensive  meaning^ 
and  applies  not  only  to  things 
made,  but  to  the  practice  of 
making;  to  principles  carried 
into  practice  in  a  ndw  mabrier ; 
and  to  new  results  of  priil* 
ciples  carried  into  practice. 

The  questions  which  gene- 
rally arise  upon  patents  are— 
1st.  Whether  the  subject^  for 
which  the  monopoly  is  claim- 
ed, were  a  known  invention, 
and  in  use  before  the  patent* 
2nd.  Whether  the  specifica- 
tion be  sufficient  to  enable 
others  to  make  it  up,  in  a 
mode  as  beneficial  as  that 
which  is  made  use  of  by  the 
inventor  himself.  The  mean* 
ing  of  the  specification  is, 
that  others  may  be  taught  to 
do  the  thing  for  which  the  pa- 
tent is  granted ;  and  that,  after 
the  term,  the  public  shall  have 
the  benefit  of  the  discoverj. 
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If  ike  ^>ecification,  tiierefore, 
be  faije,  or  there  be  anj  con- 
cealmenty  either  io  the  prin* 
ciplee  and  compositlea,  or  the 
mode  of  operatioa,  the  pa- 
tentee 19  guilty  of  a  fraud  upon 
the  public  rights  ;  his  spedfi- 
cation  is  false,  and  his  patent 
Toid.  Therefore,  in  a  patent 
for  trusses  for  raptures,  the  pa- 
tentee omitted  what  was  very 
material  for  temperfang  steel, 
which  was  rubbing  it  with  tal- 
low, and  for  want  of  that 
Loid  Mamsfieid  (Bull.  N.  P. 
76.)  held  the  patent  Toid. 

la  the  Mling  t*  Arkmrighi, 
which  was  a  sdrefluiiai  to  re* 
peal  a  patent,  BuU&r  J.  lays 
doswn  these  rales : — 1.  A  man, 
to  entitle  himself  io  a  patent, 
m«st  disclose  his  secret,  and 
specify  bis  ioTeution,  in  such  a 
way,  that  others  of  the  same 
tnde,  who  are  lutists,  may  be 
taught  to  do  thh  thing  for 
which  the  patent  is  granted, 
by  following  the  directions  of 
the  spedficntion,  witheot  any 
new  iiiTeBtion  or  edditievt  of 
their  own.---S.  fie  muflt  s<o  de- 
scribe it,  that  the  pablio  may, 
after  the  eKpicatioB  of  the. 
tersif  haie  the  use  ol.  the  in* 
veation  usju  cbeapiand  as  be^ 
neAciala  way-  an. the  pateatee* 
hiouNsUuaesit;  and,  therelisre, 
if  tbA  sperifiaatteu  describe. 
unmyi  puiAA  of  an.  iaatraaient, 
OF  ipa^^{|i%  aad  tha  patentee. 


himself  uses  only  a  few  of 
them,  or  does  not  state  how 
they  are  to  be  put  together,  or 
used,  the  patent  Is  Toid. — 3.  If 
the  specification  be  in  any 
part  of  it  materially  false  and 
defectiye,  the  patent  is  agahist 
law,  and  cannot  be  supported. 
Bull.  N.  P.  77. 

VThen  it  appears  that  the 
patentee  has  made  a  full  and 
fair  discoTery,  he  is  entitled  to 
the  protection  which  the  law 
giTes  him.  But  where  the  dls- 
coTOry  is  not  fully  made,  the 
law  will  prerent  any  imposi- 
tien  on  the  public,  and  Tindt- 
cate  its  rights.  Slight  grounds 
will  be  sufficient  to  vacate  the 
patent,  as  in  the  case  of  the 
patent  for  steel  trasses,  al- 
ready cited.  The  patentee, 
therefore,  should  give  a  speci- 
fication of  the  inyention  in  the 
dearest  and'  most  unequiTocal 
terms  of  which  the  sulgect  is 
capable;-  and  if  it  appear  that 
there  be  any  unnecessary  aoM 
biguity,  affectedly  imtroduced 
into  the  specification',  or  any 
thing  which  tend^  to  mislead' 
thfe  public,  in  that  case  the  pa-- 
tent  Is  void.  So,  if  the  pa« 
tentee  say,  that  by  one-  pro- 
cess be  can  prodiice  three 
things,  and  he  ftib  In  one. 
Itanier  t.  WMer^  I  T;  R. 
(JOS.  So,  If  the  spedfication- 
dikect  the  same  thfaig  to  be 
prednocd  9^9nl  ways,  or  by 
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1815.        several  different   iDgredieats, 
^^"^"^''^^      and  anjone  of  them  fail.  ibiiL 
WobD  As  to  the  iDTention,  the  rule 

-   ^*  of  law  is  jery  different  from 

what  it  is  in  the  specification ; 
for  with  regard  to  the  specifi- 
cation,  if  any  one  part  of  the 
inyention  be  not  sufficiently 
described,  the  whole  patent  b 
void ;  but,  as  respects  the  in- 
Tention,  if  any  one  part  of  it 
be  new  and  useful,  that  is  snf* 
ficient  to  sustain  a  patent  for 
the  particular  object  of  the  in- 
Tontion*  But  the  patent  must 
not  be  more  extensire  than  the 
inrentiou.  Therefore,  if  an  in- 
rention  consist  in  an  addition 
or  an  improTement  only,  and 
the  patent  is  for  the  whole  ma* 
chine  or  manufacture,  it  is  Toid. 
The  KingY.  Else^  Bull.  N.F. 
76. 

In  Morris  t.  Brandon^  the 
question  was,  whether  an  ad- 
dition to  an  old  stocking-frame 
was  the  subject  of  a  patent. 
Lord  Mansfieid  said,  if  the 
general  question  of  law,  tiz. 
that  there  can  be  no  patent  for 
an  addition,  be  with  the  de- 
Csndant,  that  objection  would 
go  to  repeal  aJipost  erery  pa- 
tent that  was  ever  granted. 
There  was  a  Terdict  for  the 
plaintiff,  which  was  acquiesced 
in.  Bull.  N.  P.  77.  "Since 
that  time  it  has  been  the  ge. 
neral  receired  opinion  in  West- 
Minstor  Hall,  that  a  patent  for 


an  addition  is  good,  but  thed 
it  must  be  for  the  additioo 
only,  and  not  for  the  whole  ma-* 
chine."  Per  Buller,  J.  in  Baui* 
ion  T.  Buli^  2  Henry  Blacks 
489. 

In  the  last  case,  which  was 
in  the  Comm.  PL  that  court 
was  equally  divided,  whether 
a  patent  for  a  new  mvenicd 
method  of  using  an  old  eiogine 
in  a  more  beneficial  manner 
than  heretofore,  by  the  em* 
ployment  of  certain  principles, 
was  iralid  or  not.  Afterwai^ 
another  action  was  brought 
upon  the  same  patent,  and  a 
general  verdict  having  beeo 
found  for  the  plaintiffs,  and 
judgment  giren  for  them  by  the 
Court  of  G>mmon  Pleas,  |he 
defendatits  brought  a  writ  of 
error  in  K.  B.  It  may  be  ne- 
cessary to  state  the  case  more 
fully,  as  it  is  the  leading  case 
upon  the  subject. 

It  was  a  patent  to  A.  for  his 
method  of  lessening  the  con« 
sumption  of  steam  and  fuel  in 
fire-engines:  the  specification 
stated,  that  the  method  con- 
sisted of  the  following  princi- 
ples <<  [describing  the  mode  in 
which  these  principles  were 
applied  to  the  puiposes  of  the 
invention]"  afterwards  an  Act 
of  nfcrllament  was  passed  to 
extend  the  patentees'  term,  the 
title  of  which  was,  An  Act  for 
vesting  the  sole  property,  &c. 
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^  of  certain  steam  engines, 
ealled  fire  engines,  of  his  in- 
▼ention,"  &c.;  and  after  re- 
citing that  the  patent  was 
^  for  making  and  Tending  cer- 
tun  engines  by  him  intented 
for  lessening  the  consomption 
of  steam  and  fnel  in  fire  en- 
gines,'' &c.;  it  granted  him 
the  sole  right  of  making  and 
selling  the  said  engines.*' 

The  defendants  contended, 
1st.  that  it  was  a  patent  for  a 
frmcqile  and  not  a  new  tnontf- 
fadurey  and  that  nothing  coold 
be  the  object  of  a  patent  but  a 
new  manuiactttre.  M.  That  if 
it  were  s  patent  ior  a  manu- 
&ctnre,  namelj,  the  steam  en* 
gine,  it  was  not  new;  and 
that  the  patent  should  haye 
been  ior  the  addition  only, 
and  not  the  whole  engine; 
The  Conrt  of  K.  B.  were  of 
opinion  that  this  inTention  was 
the  subject  of  a  patent  r  that 
it  was  not  a  patent  for  princj* 
pies  only,  but  for  principles 
embodied  in  an  engine  or  ma* 
chine,  to  produce  the  effect 
described,  Tiz.  that  of  lessen- 
ing the  consumption  of  steam 
and  fuel  in  fire  engines;  and 
that  it  was  not  a  patent  for  an 
oU  engine,  but  for  an  addition 
to,  or  an  improTement  of,  the 
old  engine*  The  judgment  of 
G.  P.  was  affirmed. 

From  these  two  cases,  JBok/- 
itm  T.  Btitf,  2  Hen.  Black.  489. 

Vol.  L      .  P 


and  Homblower  t.  Boufton,  8         1-81 5. 
T.  R.  95.  may  be  deduced  al-     ^^V^W' 
most  all  of  the  learning  and        Wood 
law  on  the  subject  of  patents  ^• 

for  new  InTentions.  Zimjier. 

The  word  osed  in  the  statute 
of  James  is  mamtfMure  z  we 
haye  already  observed  upon  the. 
extent  of  its  meaning.     Under 
this  class  we  may  comprehend, 
in  the  first  place,  new  compo* 
sitlons  of  things,  such  as  mo- 
nufatiuru  properly  so  called. 
3d.    Ail    meahanical    inyen* 
tions,  whether  made  to  pro- 
duce old  or  new  effects ;  for  a 
new  piece  of  mechanism  is  a 
thing  made.     3d.  Under  the 
pnBctice  of  makingy  which  is 
another  and  perhaps  the  pri* 
mary  meaning  of  the  word  ma- 
nufacture,  we  may  dass  all 
new  artificial  manners  of  ope- 
rating by  the  hand,  or  with 
instruments  in  common  use; 
new  processes  in  any  art^  pro- 
ducing effects  useful    to  tiiw 
public.     When  the  effect  pro- 
duced is  some  new  substance 
or  composition  of  things,  the 
patent  ought  to  be  for  svcb 
new  substance  or  compoiltion, 
without  r^rd  to  the  mecha* 
nism  or  process  by  whidi  it  is 
produced.      When  the  effect 
produced  is  no  new  substance^ 
the  patent  can  only  be  for  thip 
mechanism,  if  new  mechanism 
be  used,  or  for  the  process,  if 
it  be  a  new  method  of  operate 
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1815. 


WOOB 

Ziimnu 


lag)  j/AOk  or  withont  old  ma^ 
ohinery,  by  which  the  effect  is 
predooed* 

<«  Nem  mdkodi  of  manufac- 
ixaing  articles  in  common  nie 
may  be  said  to  be  new  mmw' 
JMur^y  in  one  of  the  common 
neoepCadona  of  the  words. 
Thfee*foarth8  of  the  patents 
granted  sinoe  tiie  statute  are 
for  mModi  of  eperaiingi  and 
of  manafactnriQg,  producing  no 
BOW  substance,  and  employing 
BO  new  machinery."  PerEyre, 
Ch.JninBouiiaHr.Wati. 

It  is  clear,  however,  that 
ttere  cannot  lie  a  patent  for  a 
fkOotcpkical  principle  only, 
but,  for  a  principle  so  far  em- 
bodied and  connected  with 
eorporeal  substances,  as  to  be 
ia  a  C4H|lition  to  act,  and  to 
produce  offsets,  in  any  art, 
trade,my8teiy,  or  manual  occu« 
pation^  thero  may  be  a  patent. 
Fer  Eyre,  C.  J*  ibid.  So  a 
patent  for  a  machine  improTod 
by  a  phSo9Cpkkal  prindple^ 
though  the  machine  eaisted 
before,  is  good*  Bnd.  Me* 
dhanioal  and  chemical  disco- 
f«las  are  sulgeets  for  p0te9iU 
as  well  u  manufactures  pro- 
perly so  called;  and  that  al- 
flMugh  the  Mterials  be  old,  if 
Oe  anuagemnnt  or  compouid 
beneir.    Bat tbea  the pi^eat 


must  be  restricted  to  the  ar« 
rangement  or  compound :  an^ 
in  all  cases  the  new  and  the 
old  should  be  accurately  dia- 
tinguished.  So  a  foreign  arti«r 
cle  is  considered  as  a  new  ma« 
au&cture,  upon  its  first  intro« 
duction  here,  although  it  may 
haTe  been  old  abroad*  Jeuqp^M 
coftf,  cited  in  Boulion  t.  JVaU. 

The  publisher  of  thedisco« 
Tory  is  entitled  to  a  patent  for 
it,  whether  he  happen  to  bar 
the  original  intentor  or  not«^ 
It  is  he  who  confers  the  bene* 
fit  upon  society ;  not  the  maw 
who  hoards  it  up  in  his  ow» 
breast ;  for  where  one  persoo 
bad  discoTered  a  new  method 
of  making  refracting  telescopes^ 
but,  nerer  haTiogmade  it  pub« 
lie,  another  had  obtained  m 
patent  for  it,  the  patent  waa 
deemed  ralid.  This  was  Doi' 
kauTi  case,  as  stated  by  BuU 
ler  J.  in  BouUon  t.  Watt. — 
Mere  incidents  commonly 
known  need  not  pe  stated  in  a 
specification. 

In  an  action  for  infringing 
his  patent,  a  patentee  must 
giye  some  eridence  (slight  eri* 
dence  will  be  sufficient)  of  the 
novelty  of  his  invention,  and 
that  it  can  be  produced  by  th« 
mode  desGiibed  in  his  specifi* 
catloB* 
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Max  and  Others  v.  Christie.  SiAju 

A  CTION  upon  a  policy  of  insurance  on  goods  on  Where  uie  as. 

^^^  board  the  Jonge  Anthony,  from  London  to  udrecei^ 

Jmaterdam  or  Rotterdam;  the  policy  was  effected  mfam^duV'*' 

at  fifteen  guineas  jser  cent.,  two  to  be  returned  on  l^"^*tj[f 

arrival.    The  vessel  had  been  seized  by  the  Dutch  ▼««?!,  and  the 

■^  policy  18  ad- 

Government;  but  upon  the  plaintiff 's  agent  enter-  Justed  npoa 

ing  into  a  bond  to  the  Attorney   General  of  the  he  cm^' 
Dutch  Government^  that  in  case  the  goods  should  ^^sti^*^* 
be  confiscated  the  bond  should  be  in  force,  she  was^^^^^ 
liberated.    In  JiUy  1810  the  ship  and  cargo  were  MderwHter  in. 
condemned ;  and  the  plaintiffs  were  oaUed  upon  to  gmcy  of  the 
satisfy  their  bond,   which  they  accordingly  di4<  *  ^^  *** 
After  the  arrival  of  the  vessel,  and  befwe  the  con- 
demnation, the  plaintiff's  broker  applied  to  the  de- 
fendant for  the  return  premium  of  five  guineas, 
which  he  immediately  paid ;  his  initials  were  put  to 
the  policy  in  the  usual  way,  to  signify  that  it  vaa 
adjusted,  and  then  struck  out.  The  boK^d  was  men- 
tioned to  him  before  be  settled;  he  said,  he  was 
glad  that  the  vessel  had  arrived^  as  he  heard  some 
flbips  had  been  seized.    The  cai^o  spld  for  more 
than  its  estimated  value,  and  the  plaintiffs  claimed 
an  average  loss. 

Lens,  segeant,  for  defendant — ^The  pldintifis 
have  claimed  and  received  a  return  pf  premium 
with  a  knowledge  of  all  the  circumstances.  If 
they  had  a  private  reservation  or  contingent  right, 
tliQr  o«i^t  to  havecoimniHiicatidi  it  Sat  dftiming 
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1815.      upon  the  foundation  of  arrival^  without  any  further 
^"^^^^^     explanation  to  the  defendant,  it  is  a  tacit  admission 
and  Others  ^^^  ^^^Y  ^^^^  "^  other  claim.     If  they  intended 
V.         to  claim  upon  the  contingency  of  a  loss,  the  broker 
GHBI8TXC*    giiQuid  iiave  taken  the  premium  without  prejudice. 
He  ODuld  not  receive  the  premium  on  arrival,  but 
on  the  express  footing  of  arrival.    They  never  in- 
timate they  have  any  other  demand.    It  is  therefore 
a  determination  of  the  adventure. 

The  Solicitor  General,  contra. 

GiBBs^  C.  J. — The  return  of  five  per  cent  onr 
arrival  means,  that  if  the  adventure  be  safely  ter- 
minated, and  the  underwriter  free  from  all  danger 
of  loss,  and  discharged  from  all  other  claims,  he 
will  return  to  the  assured  a  portion  of  the  premium 
which  he  has  received.  The  plaintiflFs  have  no 
right  to  call  on  the  underwriters  unless  the  risk  be 
at  an  end ;  whilst  they  are  subject  to  any  danger 
they  cannot  be  called  upon  to  return  the  premium. 
The  return  premium  is  only  due  when  the  adven- 
ture is  wound  up.  If  any  thing  of  risk,  as  re- 
spected that  bond,  remained  outstanding,  it  should 
have  been  communicated  to  the  defendant  when 
the  return  premium  was  claimed.  It  should 
then  have  been  demanded  as  matter  of  favour,  and 
not  of  right ;  because  it  is  not  due  of  right  until 
the  risk  b  dosed.  If  the  plaintiffs  intend^  to  re- 
serve a  contingent  claim  upon  the  underwriters 
after  they  received  the  return  of  premium^  they 
should  have  stipulated  for  it. 

.  His  Lordship  left  it  to  the  jury^  whether  the 


TRINITY  TERM,  W  GEORGE  III.  69 

whole  adventure  was  to  be  considered  as  closed  by       1S15. 

the  acceptance  of  the  return  of  premium^  or  whe-  ^J^^^ 

ther  it  was  received  with  a  reservation  that  the  un-  ^j^  others 
dervnriters  should  still  be  liable  if  the  bond  were  put         v. 

in  force.   .  Chbistie. 

Thejnry^  which  was  a  special  jury^  found  for 
the  defendant. 

The  SolidtoT  General,  Best,  seijeant^  and  6a* 
9elee,  for  plaintiffs. 

Lens  and  Vaughan,  s^rjeants^  and  Taddy,  for 
defendant. 

[Attoraiety  J.  and  J^  GregtoHf  and  Katfe  and  CoJ 


Pearce  and  Others  v.  Cowie.  joiy  i« 

npHIS  was  an  action  on  a  policy  of  insurance  on     Theironii 
-^    a  Portuguese  vessel  owned  by  a  British  sub-  tlSiS*^5lL 
ject,  at  and  from  Amelia  island  to  LiverpooL  The  ^^'^^^'^'* 
vessel  took  in  her  cargo  at  Amelia  island.    With  incinde<»«»« 
the  exception  of  some  tierces  of  rice  on  board  it  \y  when  the 
consisted  of  cotton.    The  ship^  on  account  of  bad  ^deotumwooi, 
weather^  was  obliged  to  put  back  to  Amelia  island^  Soie^ciMse, 

and  in  the 
aane  section  of  the  act,  ai  distinct  commodities.    Therefore,  the  importation  of  cotton 
from  AmeiiM  island,  in  a  Portngnese  yessel,  owned  by  a  Britm  sniyeet,  the  captain  and 
CKw  of  which  are  Portngnese,  is  contrary  to  the  NavigatiM  Act.    The  551b  O;  5.  €•  8« 
ii  Mt  aa  exposition  of  the  4Sd. 
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idif.  where  she  was  found  to  hate  sastaiiied  so  much 
^***^^^^^^  damage  that  it  became  necessary  to  sell  her. 
todLCHhen  The  pktintiflfb  claimed  a  total  loss. 


Best,  Serjeant^  and  Richardson,  for  defendant. 
— ^Tbe  voyage  is  illegal  by  the  Navigation  Act.  A 
ship  of  this  description^  the  master  and  crew  of 
which  are  foreigners^  cannot  bring  any  such  com* 
modities  from  a  Spanish  settlement  in  SoiitA  Ame- 
rica. The  piaintiife  wiH  rely  on  the  43  6.  3. 
c.  153.  «.  13.;  but  that  act  only  audiorizes  them 
to  import  into  Great  Britain  all  sorts  of  wool.  The 
act  proceeds  to  give  a  liberty  to  import  into  Ire- 
land ''  all  sorts  of  barilla,  &c.,  and  wool  and  cotton 
wool.''  There  is  therefore  an  obvious  distinction 
made  by  the  Legislature ;  the  bulk  of  this  ship's 
cargo  was  cotton  wool^  and  not  the  wool  which 
the  act  permits  to  be  imported  into  Great  Britain. 
Wool^  standing  alone,  means  wool  from  the  back 
of  the  sheep,  and  not  cotton  wool. 

The  Solicitor  General,  for  plaintiffs.— -The  Act 
says  "  all  sorto  of  wool,"  which  includes  cotton 
wool.  The  word  wool,  in  respect  to  Ireland, 
n  not  used  in  the  same  meaning  as  in  respect 
,  to  England.  The  term  wool,  it  is  contended, 
applies  to  the  animal:  that  may  be,  as  regards 
Ireland^  bat  '^aH  sorts  of  wod,"  includes  both 
ahiBud  wool,  as  weH  as  cotton  wool.  The  55  G.  3. 
c.  8.  coatiniies  the  act  of  the  43dj  and  is  an  expo* 
sitioa  oi  it  It  makes  it  lawful  to  import  into 
Great  Britain  aH  sorts  of  wool,  and  cotton  wool. 
Its  intent  is  to  continue  the  privileges  of  the  43d, 
find  not  to  give  new  privileges.    It  cannot  be  said 
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to  be  a  continuing  Bct,  if  it  gives  new  powers.       isi5. 
The  55th  recites  the  43d,  and  shews,  that  in  the  ^*^^V^^ 
former  act  cotton  wool  was  virtually  included  iii  „^  ouwrt 
the  term  wool.    It  is  therefore  an  explanation  of        o* 
the  43d.  ^''"' 

GiBBs,  C.  J. — Cotton  wool  is  not  included  in 
the  term  wool  in  the  act  of  the  43d  of  the  King. 
Wool  is  produced  from  the  animal;  cotton  wool 
grows  from  the  grpund :  when  applied  to  wool, 
it  means  unmanufiietured  wool.  An  irresistible 
argument  is  furnished  by  the  two  branches  of 
the  act  as  respects  Ireland  and  England.  Why 
should  cotton  wool  be  specifically  mentioned  in 
tiie  clause  to  import  into  Ireland  ?  It  would  have 
been  included  in  ^'  all  sorts  of  wool.*^  The  legisla- 
ture evidently  meant  to  distinguish.  The  55tb, 
I  think,  clearly  shews  that  cotton  wool  was  not 
comprehended  in  the  words  "  all  sorts  of  wool" 
used  in  the  43d. 

Plaintiffs  nonsuited. 

The  Solicitor  General,  Lens,  seijeant,  and  Scar^ 
let,  for  the  plaintiffs. 

Best,  Serjeant,  and  Richardson  for  the  defendant. 

[  Attorniet,  IfliMOe,  and  Crmder  and  dr.] 


The  ill^lity  in  the  present  tern  to  be  referred  generally  to 
ease  arose  out  of  the  system  the  celebrated  act  of  C.  H. 
•f  the  oMrigatioa  laws ;  a  sys*     c.  13. ;  andthoiigh  some  traces 
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.18U.  arrto  be  foand  in  tbe  earlier     stands.    Vide  fVHson  t.  Mar-' 

^^^V^^/  periods  of  oar  history,  jet  that     r^atij  8  T.  R.  81*    Samer. 

Pbabce  act  is  nsually  considered  as  the     Same^  1  B.  &P.  439. 

and^Others  basis  of  the  system  as  it  now 

IT. 

Comiz. 


July  6tb.  Marsh  v.  Pedder  and  Others. 

of^S^t^t''"  I^OVENANT  on  a  Charter-party.— The  plain- 
to^paJty^7  A-^  tiff  was  the  owner,  and  the  defendants  freight- 
ddTMci'uiat"**  ers  of  the  Rover;  the  voyage  was  from  London  to 

the  pijiotiff re.  Antwerp,  and  the  freight  and  primage  4i0i.  The  de- 
ceived part  of    _       .  ^%  111.  i.i  1 
the  freicfat  in    claration  averred  a  dehvery  of  the  gooqs  at  Jntwerp^ 

Se'defeiTd^  and  alleged  a  breach  in  the  non-payment  of  the  freight. 
Sroa^  Md  There  were  several  pleas :  the  substance  of  them 
a'biiuwithSSt  ^^ — ^^*^*^'  ^"^  -^^^^^  0$^,  to  whom  the  captain, 
the  privity  of  (who  was  the  plaintiff,)  was  directed  to  apply  at  Ant-* 

the  defend-         ^  ^        .      *     •    i.     «  .i     i   .      .i«.,^i,   ,a     ^, 

anu)diawnby  wcTp  for  the  freight,  &c.  paid  plaintiff  loIZ.  138. 6a. 
npti^lnd  ac-  P^rt  of  the  410Z. ;'  and,  for  the  residue,  gave  his 
^n^^^hanu  ^^^  of  exchange,  drawn  on  Baker,  Mant,  and 
Md^wch^biu  ^^S^'^  ^"  London,  payable  at  sixty  days'  date  to 
was  after-  plaintiff's  Order,  for  ^58/.  68.  6rf. ;  which  bill  was 
nonrednpon  duly  accepted;  and  that  plaintiff  received  tbe 
Sf'thnliwe?  151/.  138.  6d.,  and  the  said  bill  of  exchange,  in 
SfttheSJ-''"'  ^'^W  payment  and  satisfaction.  The  plaintiff  re- 
•Sf K^'  dto  P^'^^  ^  i^^^t  pleas,  that  he  did  not  take  the  bill 
pay  the  freight  in  satisfaction,  but  as  a  security  only,  and  that,  by 
piaiJtiff;  and  rcasou  of  the  insolvency  of  08^,  the  drayirer, 
tobldil^e?^  and  Baker  and  Co.,  the  acceptors,  he  vnts   un- 

payment, 

thoogh  defendants  were  not  informed  of  the  transaction  until  after  the  ftdlnre  of  the  par- 
ties to  it 


V. 
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able  to  procure  payment  of  it.  It  appeared^  that  1815. 
d^eadants  had  given  the  plaintiff  a  letter  to  0«e^^ 
at  Antwerp,  directing  him  to  pay  for  the  entire 
freight  410/.  and  to  give  them  the  earliest  intdli-  Pbddea 
gence  of  the  vessers  arrival.  The  plaintiff  had  »adO*^«"- 
been  before  chartered  by  the  defendants;  had 
been  addressed  to  Os^,  and  received  payment 
from  him.  The  defendants  likewise  sent  the  fol* 
lowing  letter  to  Osmf : — "  Mr.  Joseph  O^&f, — Ac- 
cording to  the  manifest^  you  will  receive  for 
oor  account  459/.  9s.  \\d.  The  balance  wc^ shall 
be  obliged  by  your  remitting  to  us^  less  your 
charges." 

On  the  arrival  of  the  vessel^  Osey  paid  in  dis* 
charge  of  the  freight  151/.  \Ss.  M.,  and  gave  a 
bill  of  exchange  for  358/.  6s.  6</.,  the  residue  of 
the.  freight^  drawn  by  his  agents  to  the  order  of 
Marsh,  upon  Baker,  Mant,  and  Page,  London. 
This  bill  was  accepted  by  plaintiff  without  any  sti- 
pulation. On  the  1st  of  May,  Osey  remitted 
defendants  72/.  and  claimed  a  deduction^  from  some 
monies  of  defendants  in  his  hands^  of  410/.  as 
paid  to  plaintiff  for  their  use.  The  bill  was  re- 
gularly accepted  by  Baker  and  Co.  in  London, 
and  became  due  in  the  latter  end  of  June.  Iii  the 
mean  time  Osegf,  and  Baker  and  Co.  became  insol- 
.¥ent^  and  the  bill  not  being  paid^  plaintiff  applied 
to  the  defendants  for  the  residue  of  the  freight. 

.  .The  Solicitor  General,  and  Campbell,  for  the 
plamtifl^  relied  on  Tapk^v.  Martens,  8T.R.451. 
and  Everett  v.  Collins,  2  Camp.  515. 
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1815.  Best,  aerjeant^  and  ScarUU,  for  the  defeirfaiils. 

^'^^^^^'^^  It  appears  by  the  charter-party^  that  ttie  fireight 

^^     was  to  be  paid  at  Antwerp,  and  not  in  lAmdon: 

Pbdobk     It  also  appears  that  there  was  a  sum  of  money 

radOthtn.  in  Osgf's  hands,  the  balance  of  idiich,  after  pay « 
menls  which  he  was  directed  to  make,  he  was  to 
remit  to  the  defendants.  The  plaintiff  takes  the 
bill  without  commiinication  with  the  d^ndants. 
He  thus  got  a  new  security  upon  another  person. 
No  captain,  who  is  to  receive  his  freight  at  JM- 
werp,  hating  taken  a  biU  drawn  upon  a  third 
person  (which  is  the  material  distinction)  can,  on 
any  contingency,  resort  to  the  freighters,  who  au- 
thorized him  to  receive  the  money  for  the  freight 
at  the  port  of  delivery.  If  the  plaintiff  had  told 
Omgf  that  he  took  the  bill  as  security  only,  that 
would  have  reserved  his  right  against  the  defend- 
ants ;  but  if  he  mention  nothing  about  security,  he 
takes  it  as  payment.  Ttq^ley  v.  Mortem  does  not 
apply.  This  is  no  biH  of  exchange  drawn  on  de- 
fendants here.  No  intimation  is  given  to  defend- 
smts  that  the  plaintiff  had  got  the  bill,  till  Oatgf 
fiiiled.  Plaintiff  must  take  the  consequence  upon 
himself  if  he  will  receive  a  bill  drawn  on  a  perfect 
stranger.  If  a  bill  had  been  given,  and  not  ac- 
cepted, it  would  not  have  done;  but,  by  inter^ 
posing  a  third  person,  a  new  security  is  given. 
If,  upon  simple  contract,  a  bill  of  the  party  had 
been  j^ven  and  dishonoured,  it  would  have  been 
no  payment;  but  the  security  of  a  third  person 
might  be  pleaded  as  accord  and  satisfaction.  If  a 
person  be  the  principal  in  a  bond,  and  the  obligee 
takes  a  bank-note  in  dischaige  of  the  bond,  and 
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the  bank  fula,  H  is  payment.     Besides,  plaintiff      1815. 
might  sefect  this  mode  of  payment  ft»r  his  own  con-    ""^"^^^^ 
venience.  *•*"*" 

PzoBn 
G1BB8,  C.  J.— The  question  b,  are  the  defend-  »™*  <^^- 
ants  liable  at  law  for  the  freight.  The  plaintiff  co* 
venants  to  deliver  the  goods  according  to  the  char«- 
ter-party ;  the  defendants  covenant  that  they  wiU^ 
by  themselves  or  assigns^  pay  freight.  If  the  de- 
fendants themselves  had  paid  part  by  biUj  and  that 
bill  dishonoured^  unless  there  had  been  proof  that 
the  plaintiff  took  it  in  full  satisfaction^  it  would 
not  have  been  payment.  It  is  the  same  when  pay- 
ment is  made  through  an  agents  and  part  is  paid 
in  money^  and  part  by  a  bill  which  is  dishonour- 
ed. The  defendants  will  remain  liable  to  so  much 
of  tbe  freight  as  is  not  paid.  Circumstances  may 
vary  this  case.  If^  when  money  is  offered^  the 
plaintiff  chooses^  for  his  own  accommodation^  to 
take  a  bill,  there  would  be  some  weight  in  the  ar- 
gument. It  is  not  stated  that  the  plaintiff  knew 
that  09€y  was  to  pay  him  in  cash.  It  is  not  to 
be  inferred  that  Osey  was  so  to  pay  him.  The  de- 
fendants^ therefore^  are  liable  for  so  much  of  the 
freight  as  remains  due. 

Verdict  for  plaintifl^,  2081.  6s.  6d. 

The  Solkitor  General,  and  CkmpheU  for  pkdntiff^ 

Best,  Serjeant,  and  Scarlett,  for  the  defendants* 

[Attonikt,  Aft  a&d  F.  and  Dtam  md  Gi.] 
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Tiqi^ep  T,  Mwriena  is  mate* 
rially  distiiigiiislied  from  the 
present  case.  A.  wishiDg  to 
send  goods  ijo  B.  at  ]|^.,  em- 
ployed C.  to  carry  and  deliver 
them  to  B.,  and  engaged  to  pay 
C.  for  the  freight;  C.  on  deli- 
▼ering  the  goods  took  a  bill  of 
exchange  from  B.  drawn  on 
A.,  which  bill  was  ne?er  paid. 
It  was  held  that  A.  was  liable 
to  pay  theamount  of  the  freight 
to  C,  notwithstanding  the  bill 
of  exchange.  8T.R.451. 

But  if  the  plaintiff  had  been 
gnilty  of  any  negligence  after 
he  had  taken  the  bill,  in  not 
endeavouring  to  enforce  pay« 
ment  of  it/  that  might  ha?e 
been  an  answer  to  the  demand 
in  the  principal  case.  All  that 
could  be  required  of  the  plain- 
tiff was,  that  he  should  use 
common  prudence,  and  in  the 
above  case  he  did  use^  common 
pmdence.  A  bill  might  have 
deluded  the  most  cautions  man ; 
it  was  a  payment  in  the  most 


usual  mode  of  payment  in  the 
commercial  world.  Moreover, 
the  defendants  by  sending  the 
goods  to  Oiey  at  JbUwerp  ac- 
credited him  there. 

In  Everett  v.  CoUms^  Lord 
E/fen^roti^A  says,'  ^^  If  a  cre- 
ditor pr^ers  a  bill  of  exchange, 
accepted  by  a  stranger,  to 
ready  money  from  his  debtor, 
he  must  abide  the  hazard  of  the 
security  he  takes."  In  that 
case,  the  plaintiff  was  offered 
by  the  agent  cash  in  payment, 
or  a  check  upon  his  (theagent's) 
banker;  and  he  preferred  the 
latter,  which  being  dishonour- 
ed, it  washeld  not  to  discharge 
the  debtor,  although  the  agent 
failed  with  a  balance  of  bit 
principal  in  his  hands  to  a  large 
amount.  In  that  case  the 
agents  were  considered  as  ser- 
vants of  the  defendant,  and 
their  check  was  Ai#  check.  % 
Camp.  515. ;  and  see  the  case* 
referred  to  in  the  note. 
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Berolles  v.  Ramsay.  Dm-  i. 

ASSUMPSIT  for  the  price  of  a  chronometer.  .  AH«t«iMit 
^  in  the  Rovtl 

Plea — ^Infancy^  replication^  necessaries.  navy,  under 

•^  *^  the  axe  of  t1, 

is  not  aniwer- 

The  plaintiff  was  a  watchmaker,  and  had  sold  to  •^{^/j^i'*^^ 
the  defendant,  who  was  a  lieutenant  in  the  R^yal,"®"*„^^'J^" 
Navy,  and  at  the  time  when  the  contract  was  made  ^^  has  pleaded 

,         ,  /.  1  hU  infancy, 

under  the  age  of  twenty «one  years,  a  chronometer,  andtherepu- 
for  which  he  charged  68/.     The  plaintiff's  counsel  ^^^J^ 
insisted  that  a  chronometer  was  necessary  to  a  lieu- 
tenant in  the  navy. 

Lens,  Serjeant,  for  the  defendant. — It  might  be 
necessary  to  a  lieutenant  in  commission  ;  but  the 
defendant  being  out  of  commission  at  the  time,  it 
was  not  necessary. 

GiBBs,  C.  J. — ^Certain  things  may  be  necessary^ 
but  not  suitable  to  the  condition  of  the  parties.  A 
jury  cannot  determine  a  chronometer  necessary  to 
this  defendant,  unless  it  be  necessary  for  every 
lieutenant  in  the  navy.  He  was  out  of  employment 
at  the  time  it  was  furnished ;  and  it  was  not  certain 
that  he  would  be  sent  where  a  chronometer  vra^ 
necessary.    It  would  be  most  detrimental  to  tbef 
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Berolles 
Ramsat. 


service^  if  it  were  laid  down  as  a  general  rule  that 
every  lieutenant  of  the  navy  might  contract  for 
the  purchase  of  a  chronometer^  and^  though  under 
age  at  the  time  of  the  contract^  should  be  responsi- 
ble for  the  price.    I  think  it  not  a  necessary. 


Verdict  for  the  defendant. 


Best,  Serjeant^  and  BaUantine,  for  plaintiff. 
Lens^  Serjeant^  for  defendant. 


With  respect  to  the  neces- 
saries for  which  an  infant  may 
contract,  theqaestion  always 
bears  a  reference  to  the  con-' 
ditlon  of  the  parties.  Neces- 
saries, in  fact,  is  a  wide  rela- 
tion.  It  is  not  simply  in  any 
absolute  thing;  it  is  not  in 
food,  clothes,  or  lodging,  but 
in  any  article  which  may  cor- 
iwpond  with  the  condition  and 
drcvmstances  of  the  infant* 

It  has  been  jastly  said,  that 
tJie  defence  of  infancy  is  not 
to  be  used  as  a  sword  but  as 
a  shield — ^the  law  seeks  only 
to  protect  the  inOBUit  from  the 
effects  of  imprudence. 

It  has  been  determined  that 
an  infant,  a  captain  in  the 
army,  is  liable  to  pay  for  a  U- 
Tery  ordered  for  his  serrant,  as 
Mcessaries,  bat  not  for  cock- 
ades ordered  for  the  soldiers 
of  his  company.   Hmub  t« 


Slaney^  8  T.  R.  578.  Bat 
assumpsit  on  an  account  stated 
does  not  lie  against  an  infant, 
e^n  though  tlie  particulars  of 
the  account  were  for  necessa- 
ries. Trueman  ▼.  Huni^  1  T. 
R.40. 

So,  It  was  held  by  ManS' 
Jieldy  C.  J.  that  an  infant  can- 
not accept  a  bill  of  exchange 
for  necessaries*  fViliiamiouT, 
WatUy  1  Camp.  bb^.  See  like- 
wise  1  Carth.  160.  Com.  IKg» 
Enfant,  c.  SL  It  has  been 
thought,  howerer,  that  ho 
might  bind  himself  by  a  pro- 
missory note  for  necessaries, 
by  analogy  to  the  ancient  doc* 
trine,  that  a  single  bill  given 
by  an  infant  for  necessaries 
was  binding.  1  Rol.  7^9.  1. 
20.  R.  iLor.  86.  Bottiieie 
is  a  material  distinctiaii  l>o* 
tween  a  m^  bill  and  a  pr<^- 
ndssory  notej  that  the  former 
1 
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was  not  negotiable;  whilst 
promissory  notes,  since  the 
statute  of  Aftne^  are  upon  the 
nme  footing  as  bills  of  ez« 
change.  As  a  promissory  note, 
therefore,  might  be  indorsed 
oTer,  it  should  seem  that  an 
Infant  would  not  be  bound  by 
such  security,  at  least  not 
whilst  it  is  in  the  hands  of 
an  indorsee,  and  in  the  hands 
of  the  person  to  whom  it  was 
originally  made  payable,  it 
would  probably  be  deemed  to 
hare  no  other  qualities  than  a 
promissory  note  had  before  the 
ilatiKe  of  Jnney  that  of  l)eing 
evUaice  of  a  debt. 

Single  biUi  are  scarcely 
known  in  the  present  day; 
they  are  obligations  by  bill  or 
note  without  a  penalty.  But 
an  infant  can  on  no  account 
bind  himself  in  a  bond  with  a 
penalty  conditioned  to  pay  in* 
terest  as  well  as  principal. 
Fisker  t.  Moabratf,  8  East, 
830.  It  appears,  moreorer, 
from  the  judgment  in  that  case, 
that  an  infant  can  gire  no  se* 
cnrity  to  bind  himself  for  the 
payment  of  interest. 

Necessaries  for  an  infant's 
wife  are  necessaries  for  him, 
but  not  if  proTlded  in  order 
for  the  marriage.  IVmier  ▼• 
Driibg^  Str.  168.  Money  ad- 
vanced to  release  an  infant 
taken  in  execution  may  be  re- 


coTored  as  necessaries.  Ctarke        ISIS. 
T.  LeslWf  5  £sp.  ^8.     Alvan^  V^^V^^ 
kyfi.  J.  1803.  But  if  the  infant    BKBOixn 
were  in  custody  upon  mesne  ^* 

process,  it  must  be  shewn  that     ^^^>"^^» 
the  debt,  for  whi<A  the  arrest 
was  made,  was  for  necessaries. 
Regimentals  sold  to  a  member 
of  a  volunteer  corps  are  neces- 
saries, per  Elienboroughy  C.  J. 
in  Coi^ef  y.    misortj  5  Esp. 
153.    The  question  of  neces- 
saries b  to  be  governed  by  the 
real  circumstances  of  the  In- 
fant, and  not  by  his  ostensible 
situation.     Ford   t.    Faiher* 
gili,   Peak,    229.      But   the 
Court  shall  judge  what  things 
are  necessary,  Cro.  Eliz.  583* 
An    infant,  however,   is    not 
liable  for  money  lent,  though 
laid  out  in  the  purchase  of  ne- 
cessaries.   Robartyr.  Knouih^ 
2  Esp.  472  n.  per  BuUer  J. 
1783.    See  likewise  1  Salk. 
279.    Com.  Dig.  Et\fant,  c.  3.' 
But  if  one  lends  money  to  an 
infant  to  pay  a  debt,  and  if  in 
consequence  of  such  loan  he 
does  not  pay  the  debt,  the  in* 
fant  shall  he  liable  in  equity  ; 
for  the  lender  of  the  money 
stands  in  the  place  of  the  per« 
son  paid,  viz.  the  creditor  for 
necessaries,  and  shall  recover 
In   equity,    as    the   creditor 
would  have  recovered  at  com« 
mon  law.    Marlow  v.  P«{^SeJd^ 
lP.Wms.559* 
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Dec.  7.  Park  v.  Hammohd. 

Where  A.  at  HTIHIS  was  an  action  of  assumpsit  brouglit  against 
byldtte^hS^**  -*"  the  defendant^  who  was  an  insurance  broker^ 
5l?to  insSr  ^^^  negligence  and  misconduct  in  effecting  a  policy 
»w*w5rS^*  ^^ insurance,  in  consequence  of  which  the  plain* 
board  the  tiff  was  prevented  from  recovering  the  sum  insured. 
GibraUar  to     from  the  Underwriters. 

l>MMM;andiii 
the  conclasion 

ad£«"ukc  The  defendant  pleaded  the  general  issue:  the 
the  ruk  on      fects  of  the  casc  weTC  thcsc : 

nYBdf  from 
this  CMahga) 

Uy,  where  I  On  the  20th  November,  I8I4,  the  plaintiff,  by  a 
idSi??n"^  letter  from  Jkfa/agfl,  directed  the  defendant  to  in- 
J^SiebrokCT  ®^^^  1>000/.  on  goods  shipped  on  board  the  Pearl, 
wasiiaUeto  from  Gibraltar  to  Dublin,  with  or  without  convoy, 
negligence, in  In  the  concIusion  of  his  letter  he  writes  as  follows: 
^ipouiy^th^^  ''  I  ^^  ^he  risk  on  myself  from  this  to  Gibraltar 
SySutjtfr  W>  where  I  shall  send  my  letters  on  shore."  The 
''V*-  policy  effected  by  the  defendant  was  on  '^  goods 

at  and  from  G^raUar  to  Dublin." 

The  vessel  sailed  from  Malaga  on  the  2d  I>r- 
cember,  1814.  On  the  9th^  from  adverse  winds, 
they  made  Ceuta  bay,  and  on  the  llth  sailed  for 
GUnraUar  bay,  where  they  hove  to^  for  the  purpose 
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of  sending  letters  on  shore ;  they  dfd  not  touch  at  isis. 
Gibraltar,  or  come  to  an  anchor,  but  forwarded 
their  letters  by  a  boat  from  the  shore  at  Algeziras. 
On  the  same  day  they  proceeded  on  their  home- 
lYard  voyag^.  On  the  21st  the  vessel  struck  upon 
a  rock,  and  the  carg;o  was  entirely  lost.  On  the 
plaintiff's  arrival  \tf  England  he  applied,  through 
the  defendant  as  his  broker,  to  get  the  loss  a4just' 
ed,  and  two  of  the  underwriters,  after  making 
some  difficulty  on  a  point  unconnected  with  the 
present  question,  settled ;  bnt  the  rest  refused,  on 
the  ground  that  the  goods  having  been  loaded  at 
Malaga,  and  not  at  Gibraltar,  the  risk  never  at-^ 
tached. 

Copley,  Serjeant,  and  Gifford,  for  the  defendant, 
objected — 1st.  That  the  ship  never  was  at  Gibral^ 
tar,  and  that,  consequently,  there  had  been  no  in* 
ception  of  the  risk.  2d.  That  the  policy  sufficiently 
coincided  with  the  instructions  given ;  thai  the 
plaintiff  himself  intended  the  policy  to  be  effected 
in  the  terms  in  which  it  was  effected;  and  that 
the  voyage  described  was  according  to  the  letter 
of  order.  3d.  That  there  had  been  no  species  of 
craesa  negligentia. 

GiBBs,  C.  J. — The  law  on  this  point  is  clear.  A 
broker  is  bound  to  have  knowledge  and  diligence, 
and  must  execute  his  orders ;  but  it  is  not  every 
mistake  which  makes  him  responsible.  Where  the 
principal  imputes  misconduct,  he  ought  to  shew 
that  his  directions  were  intelligible  and  precise.  If 
the  instructions  had  been  doubtful,  I  should  think 
the  pkifitiff  not  entitled  to  recover ;  for  it  does- 

Vol.  L  G 
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1815.  not  follow^  because  the  policy  is  so  defective  that 
the  plaintiff  cannot  recover  from  the  underwriters^ 
that  he  can  therefore  recover  from  the  defendant ; 
but  I  think  the  letter  not  doubtful.  With  this 
letter  before  him^  it  was  not  expecting  too  much 
from  the  defendant  that  he  should  effect  a  policy 
on  goods  shipped  at  Malaga.  It  was  under- 
stood that  the  goods  were  to  be  shipped  at  Mm^ 
laga,  and  the  defendant  ought  not  to  have  effected 
a  policy,  which  can  only  attach  on  goods  shipped 
at  Gibraltar.  I  think  the  vessel  having  been  in 
the  bay  of  Gibraltar  is  sufficient^  without  having 
actually  touched  at  the  port 

Verdict  for  plaintiff. 
Solicitor  General  and  Parke,  for  plaintiff 
Copley,  Serjeant,  and  Giffbrd,  for  the  defendant. 

(Attomies,  Pajfue  and  LeocftiMtt,  and  Wade»om,'i 


This    case  was  afterwards  not  at  and  from  Gibraitor.    % 

moved  on  the  part  of  the  de-  Marsh.  Rep.  190. 

fendant  in  the    next    Hilary  A  broker  who  has  neglected 

Term ;    but  the  Court   con-  to  insure  the  premium  accord- 

corred  in  opinion  with  the  Lord  ing  to  the  Arectioas  of   his 

Chief  Justice  at  the  trial ;  and  principaly  caoBot  set  up  as  a 

the  rule  nisi,  which  had  been  defence  that  he  was  directed 

obtained,  was  discharged..  The  also  to  insure  against  British 

Court,  however,  were  of  opi-  capture ;    for    that  is  not    a 

nion,  that  the  broker  should  crime  so  as  to  render  the  whole 

haia  effected  the  insunace,  at  insuvaBce   illegal,    though    it 

and  from  Gibraltar  bay,  and  wqvIA  be  Toid  pro  im^o.-^ 
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Broken  on  reeeiviiig  an  ordor 
umj  vODOOOce  it  altogether; 
tat  if  they  adopt  it,  thej  are 
bowid  to  execate  k,  as  far  as 
1^  law  thef  may,  teamdum 

Ccwiej  1  Blaole  aod  Selw. 
5S.  Lubbock  T.  PMsy  7  East, 

The  case  of  Roberitan  ▼• 
Avncft,  4  East,  130,  first  de- 
cided that  a  policy  on  goods 
laden  at  one  port  will  not  co- 
ver goods  laden  4it  an  anterior 
port  That  has  been  followed 
bj  a  series  of  cases ;  iSjpfila  ▼• 
Woodman^  3  Taunt.  416. 
Langhcme  ▼•  Hartfy^  C.  P. 
5aiie  ▼.  Coila^kan^  Homcyer 
w.  LmMngianj  15  East,  40. 
and  Meiidih  t.  Jlinuiy  9  Manle 
and  Selw.  106.  in  which  the 
authority  of  Spitta  ▼.  Wood* 
num  has  been  recognized  by 
K.&aadC.P. 

The  Court  of  K.  B.  hare 
however  expressed  an  opinion, 
that  the  very  strict  construc- 
tion which  first  obtained  in 
SpiUa  ▼.  IVoodman^  (where  it 
was  holden  that  the  words  be- 
ginoiog  the  adventure  from 
the  loa<fiog  on  board,  were  to 
be  confined  to  the  place  from 
whence  the  risk  commenced) 
was  not  a  construction  to  be 
Isvoared,  and  stiU  less  to  be 
extended.  And  that  if  there 
were  any  thing  in  the  policy 
to  mdicatetiiataprior loading 

G 


was  contemplated  by  die  par- 
ties, it  would  release  the  case 
f^m  that  strict  interpretation. 
Thus,  in  Namienr,  KeUUatttj 
16  East,  177,  the  plaintiff  was 
held  entitled  to  recover  a  loss 
of  goods  insured  at  and  from 
Landserona  to  Wolgagt; 
though  they  were  shipped  at 
Gottenburgh  before  the  ship 
arrived  at  LandicronOy  and 
though  the  policy  was  declared 
to  be  of  and  from  the  hading 
qfthegoods  on  board  the  sh^; 
it  appearing  that  the  under- 
writer was  informed  at  the  time 
that  the  goods  were  loaded  on 
board  at  GoUenburghj  and  that 
part  of  them  were  landed  and 
re-loaded  at  Landserona^  so  as 
to  enable  €lit  Custom  Boose 
officers  to  ascertain  the  quality 
of  the  goods  and  adjust  the 
duties :  the  policy  being  free 
of  aeerage. 

So,  in  Bell  v.  Hobion^  the 
principle  in  Spitia  v.  If^od- 
man  was  excluded,  on  the 
ground  that  the  policy  in  tiiat 
case,  which  was  on  goods,  (be» 
ginning  the  adventure  from  the 
loading  thereof)  was  declared 
to  be  a  continuation  of  ^former 
policy;  which  was  a  poUoy 
from  Virginia  to  the  ship's 
port  of  di8chai|;e  in  the  U.  K.9 
or  any  port  in  the  Baltic^  with 
liberty  to  take  in  and  discharge 
goods  wheresoever. 

So,  wheie  a  policy  of  insa- 
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ranee  was  on  goods  at   and  loaded  at  L.,  and  which  ar» 

from  P.  toiVf.  and  from  thence  rived  at  P.,  but  were  not  iin« 

to  L.y  beginning  the  adven-  loaded  there,  and  afterwards 

^'            ture  on   the  goods  from  the  .  sustained  a  partial  loss  in  the 

Ha»im6nd.     loading  thereof,  on  board  the  Toyage  from  P.  to  M.     Giad^ 

ship  wheresoeoer*    Held,  that  Hone  ▼.  Ilelqif,  2  Mauie  and 

it  would  cover  goods  previously  Selw.  419. 


Dec  r-  Orme  V,  Young. 


The  neglect  of  XXEBT  on  bond,  dated  25th  JS/overnber,  1807, 

the  obligee  to       ■  #    .        ,  «  n  ^a  r^rx^w 

give  notice  to  -^^  111  the  penal  sum  of  44,000/.,  to  secure  the 
UirprinVipai*  payment  of  22,000/.,  payable  by  instalments  of 
ftStrdo^^^^^^^  1.000'-  half-yearly,  from  the  29th  of  September, 
^uret^'^^butit^  1807,  to  the  29th  of  September,  1812,  when  the 
the  obligee       residue  of  the  sum  secured  was  to  be  payable. 

(without  the  ^   -^ 

privity  of  the 

tato*i2eT'        The  defendant  pleaded.  First,  Non  est  factum. 

gageiueDt  with 
the  obli|for ; 

hu^^iKfth  ^^'  ThsX  he  entered  into  the  bond  as  surety 
power  of  suing  for  ouc  William  Orme,  and  that  the  plaintiff,  on 
theiuretyV  the  28th  of  September,  1812,*  without  the  privity 
?rom*comiiig  and  conscnt  of  the  defendant,  forbore  and  gave 
l^lSty  fo^rc!^  day  of  payment  of  the  sum  of  13,000/.  residue  of 
Ueif;  ie  u  then  the  principal  money,  then  due,  to  William  Orme, 
bntnotoUier.  jun.  bcyoud  and  after  the  29th  of  September,  1812, 
when  the  same  became  payable. 

,  There  were  other  pleas  to  the.  same  effect.  . 

3 


Orme 
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The  cade  was  this :  the  pfointiff  assi^^ned  his  bu-  .  1815. 
siness  to  bis  son  upoii  his  giving  him  a  bond  ex- 
ecuted by  himself  and  ten  sureties^  one  of  which 
was  the  defendant^  to  secure  to  the  father  the  Young. 
value  of  the  stock  and  business.  'The  bond  was 
given  for  23^000/.^  payable  by  instalments  of 
1,000/.  half-yearly,  until  9,000/.  should  be  paid, 
at  which  time^  the  29th  of  September ,  1812, 
the  residue  was  to  be  paid.  The  son  paid 
the  instalments  regularly,  till  the  13,000/.  be- 
came due,  at  which  time  he  made  default  in  pay- 
ing the  principal  sum,  but  continued  to  pay  his 
&ther  sums  of  1,000/.  each,  at  different  periods, 
and  in  five  different  payments,  down  to  January, 
1815:  in  all  5,000/.  In  March,  1815,  miliam 
Orme,  jun.  became  a  bankrupt.  No  notice  had 
been  given  to  the  sureties  of  the  default  of  William 
Orme  in  the  payment  of  13,000/.,  and  it  did  not 
appear  that  they  were  privy  to  the  mode  in  which 
the  payments  had  been  made.  The  plaintiff^  had 
indorsed  receipts  for  them  upon  the  back  of  the 
bond,  giving  credit  for  them  as  half-yearly  receipts, 
and  not  making  any  distinction  between  the  pay- 
ments before  the  13,000/.  became  due,  and  those 
made  afterwards.  They  were  all  entered  as  half- 
yearly  payments  by  the  son  to  the  father ;  but  no 
agreement  of  forbearance  was  in  evidence. 

The  Solicitor  General  and  Lens,  serjeant,  for 
the  defendant,  contended,  when  the  13,000/.  be- 
came due,  it  was  the  plaintiS'^s  duty  to  have  called 
on  William  Orme,  or  the  sureties.  If  he  chose  to 
give  time  to  his  son,  he  should  have  acquainted 
the  sureties  with  it.     No  communication  was  made 
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181^.  io  them.  The  firfit  time  they  hear  of  a  de&ult  k 
upoii  the  bankruptcy  of  the  son.  If  the  obligee 
do  not  claim  his  debt  when  due^  but  ag^rees  to 
TouN^  jextend  the  time^  and  enter  into  arrangemento  with 
his.  debtor^  he  disdiarges  the  sureties.  What  wa^ 
done  between  the  father  and  son  was  without  the 
privity  of  the  defendant.  The  manner  of  payment^ 
subsequent  to  the  13^000/*  becoming  dne^  is  evi* 
dence  of  an  agreement  between  the  father  and  so« 
to  proceed  with  the  same  mode  of  payment  as  waa 
stipulated  for  the  9j0Q0/.  The  sureties  ought  to 
have  been  acquainted  with  this  arrangement.  They 
have  lost  the  opportunity  which  a  court  of  equity 
would  have  given  them^  of  calling  upon  their  prin* 
cipal,  when  solvent^  to  pay  the  obligee. 

Vaughan,  seijeant^  and  Cawyn,  contra. 

OiB98>  C.  J. — ^Thc  defence  upon  the  record  is, 
that  the  plaintiff  before  the  29th  September,  1812, 
forbore  and  gave  day  ^f  payment  to  William  Orme, 
jun. :  in  other  words^  that  the  obligee  has  extended 
the  terms  of  the  obligation  without  the  privity  of  the 
sureties.  This  defiance  is  borrowed  from  a  court,  of 
equHy :  ihere^  if  day  of  payment  be  given  to  the 
debtor^  the  sureties  are  discharged.  It  is  the 
equitable  right  of  sureties  to  come  into  a  court  of 
equity  and  demand  to  sue  in  the  name  of  the  cre- 
ditor. Now^  if  the  creditor  have  given  time  to  his 
debtor^  the  surety  cannot  sue  him ;  but  the  fact  to 
be  tried  is,  was  time  of  payment  given  without  the 
privity  of  the  sureties  ?  What  is  forbearance  and 
giving  time  ?  It  is  an  engagement  which  ties  the 
hands  of  the  creditor.    It  is  not  negatively  refindn- 
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ing;  not  exacting  the  money  at  the  time;  but  it  is       isis. 
the  act  of  the  creditor,  depriving  himself  of  the    ^^^T""^^^ 
power  of  suing  by  something  obligatory,   which         p. 
prevents  the  surety  from  coming  into  a  court  of    Younc. 
equity  for  relief ;  because  the  principal  having  tied 
his  own  hands  the  surety  cannot  release  them. 
Here  there  is  no  contract  to  forbear ;  no  impedi- 
ment to  the  suit.    A  neglect  to  give  notice  to  the 
surety  that  the  debtor  has  made  defkult  does  not 
discharge  him.     But  the  present  issue  is,  vms  there 
an  agreement  to  forbear  ?  I  am  of  opinion  there 
was  none. 

Verdict  for  plaintiff,  for  8,508/. 

Vaughan,  serjeant,  and. Com^n,  for  plaintiff. 

Solicitor  General,  and  Lens,  serjeant,  for  de^ 
fendant.     ^ 

[Attoraiety  Dniu  and  Mmditn.l 
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Dec.  s.  HoustON  and  Others,  Executors  of  Houston 

V.  Robertson. 

AbrokeriB  PTlHIS  WBS  an  actton  to  recover  the  amount  of 
Mt^retami  J-  some  premiums  due  to  the  testator  in  his  life- 
^KeSine  time.    The  plaintiffs  sued  as  executors :  the  facts 

due  after  the     -«p-p  f  hpsP  • 

death  of  an  -   .  wcre  inese . 

onderwriteri 
in  an  action 

brought  The  plaintiffs'  testator  was  an  underwriter.   The 

againithimby        ,  ^.         .       ^i  .  v    ^,  -i 

the  executors  only  questiou  in  this  case  was,  whether,  as  the 
writer.  "*  *'  testator  died  before  the  return  premiums  became 
due,  the  defendant  had  a  right  to  set  them  off 
against  the  executors.  The  defendant  had  paid 
money  into  Court,  and  if  he  had  a  right  to  make 
this  deduction  he  was  entitled  to  a  verdict. 

Vaughan,  serjeant,  and  Taddy,  for  the  defend- 
ant. — It  is  tru*  the  return  premiums  do  not  be- 
come due  till  Houston's  death ;  but  the  testator  did 
not  claim  them  in  his  lifetime  ;  he  left  the  account 
open.  It  is  an  account,  therefore,  to  be  taken  be- 
tween the  executors  and  the  defendant  as  it  now 
stands.  If  the  testator  had  lived  to  commence  the 
action  he  would  have  been  subject  to  these  deduc- 
tions. The  reservation  of  the  right  of  a  return  i 
premium,  in  case  of  a  contingency,  was  the  induce- 
ment to  the  defendant  to  enter  into  the  original 
contract;  it  is  therefore  a  part  of  the  contract,  and 
the  executors  must  take  the  whole  together. 

The  Solicitor  General  and  Gaselee,  contra. 


MICHAELMAS  TEIUI,  56  GEORGE  UI.  80 

GiBBs^  C.  J. — Is  not  this  stipulation  for  the  re-       isis. 
torn  premium  something  collateral  to  the  contract,    "^^^^v^fci/ 
The  fall  amount  of  the  premiums  was  due  to  the   i^n^J  qOws 
testator  in  his  lifetime :  he  had  a  present  right  to         p. 
them.    He  dies,   and  a  subsequent  event  raises  **^"»'"^3'- 
a  claim  to  a  return  premium.     AH  the  arguments 
which  apply  in  case  of  the  underwriter's  bank- 
ruptcy,  apply  still   more    forcibly  to  that  of  his 
death.     Undoubtedly   the  defendant  may  sue  his 
representatives  upon  that  account;    but  I  am  of 
opinion  that  he  cannot  avail  himself  of  it  by  set-off 
in  this  action.     I  will,  howev^er,  reserve  the  point. 

Verdict  for  plaintiff,  subject/  &c. 

Solicitor  General  and  Gaselee,  for  plaintiff. 

Vaughan,  Serjeant,  and  Taddy,  for  defendant. 

[Attornies,  Gregtans,  and  Tomlintfrnt  and  Co.] 


Iniheenmxngterm  Faughftrij  be  so  after  his  death:  that  as 
Serjeant,  nioTed  for  the  defend-  the  right  to  the  premium  was 
ant  upon  the  point  reserred ;  communicated  to  the  assignees 
but  the  Court  refused  a  rule  to  by  the  underwriter's  bankrupt- 
shew  cause.  cy,  in    the  same   manner  the 

The  Chief  Justice  observed :  right  was  transferred  to  the 

that  it  was  impossible  to  distin-  executors  by  his  death ;  and 

guish  this  case  from  Mineit  ▼•  that  the  authority  ceased  in 

Forrester^  and  the  cases  which  either  case. 
had  been  subsequently  decided 


upon  the  same  principle :  that  A  good  deal  of  complexity 

as  the  broker  could  not,  in  any  has  been  introduced  in  cases  of 

sense,  be  said  to  be  an  agent  thjs  description,    by  not  ad* 

for  the  underwriter  after  his  verting  to  the  ordinary  course 

bankruptcy,  neither  could  he  of  the  broker's  dealitig,  and 
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1816.        ^^   chtracter    in    whidi    ha 
W^i^V^to/   Ittods  related  to  the  under- 
HotJSTON    .  writer  on  one  hand,  and  to  the 
and  Others    assured  on  the  other.  It  is  the 
^'  well  known,'  indeed  the  inta- 

RttoRTSoir.   ^^^^^  cttstom,  for  the  under- 
writen  when  they  subscribe  a 
policy  of  insurance^  to  write 
agfiinst  their   respectife  sub- 
.scriptions  an  acknowledgment 
of  the  premium  hating  been 
then  received.  It  is  never  in  feet 
paid  at  the  time,  bat  is  entered 
*  by  the  broker  (minus  his  com- 
mission of  5  per  cent,  thereon) 
to  the    credit  of  the   under- 
writer, in  an  account  between 
them ;  and,  in  like  manner,  it 
is  entered>,by  (^e  underwriter 
in  his  books  to  the  debit  of  the 
broker,  who  alone    is  after- 
wards considered  as  liable  to 
the  underwriter  for  the  pre* 
mium.    When  the  broker  has 
effected  the  policy  (if  not  un- 
der a  del  credere  commission) 
the  assured  may  at  any  time 
demand  it  from  him,  paying 
him  what  he  owes  him  at  the 
time  of  taking  it  ;*  and  may 
place  it,  if  he  chooses,  in  the 
hands  of  another  broker  to  be 
adjusted.     In  that  case  it  is 
unnecessary  to  add,  that  the 
first  broker  will  have  nothing 
to  do  with  the  return  of  pre- 
mium.   Care  must  be  taken, 
in  considering  this   question, 
not  to  confound  the  double 
capacity  of  the  broker,  who 


acts  in  two  distinct  characters^ 
as  two  agents.    He  is  agent 
for  the  underwriters,  and  also 
for  the  assured ;  first  in  effect- 
ing the  policy,  and  in  erery 
thing  that  is  to  be  done  in 
consequence  of  it,  and  which, 
from  the  nature  of  the  con- 
tract, is  incidental  to  it.     He 
is  agent  for  the  underwriter  as 
to  the  premium,  but  for  nothing 
else.    He  is  supposed  to  re- 
'  ceire  the  premium  from  the  a8« 
sured  to  the  use  of  the  under- 
writer.    But  the  contract  be- 
tween the  underwriter  and  the 
broker,   whereby  the  former 
gives  credit  to  the  latter,  is  a 
clear  and  distinct  contract  and 
account.     Exclusive  of  fraud 
and     other    similar     circum- 
stances, the  premium,  as  be- 
tween the  insurer  and  the  as- 
sured, is  paid.     For,  though 
the  premium  be,  in  fact,  only 
carried  to   the  credit  of  the 
insurer  in  the  broker's  books, 
the  underwriter  may  call  upon 
him  for  it,  and  compel  an  im- 
mediate payment,  without  any 
reserve  in  the  broker's  hands 
to  answer  any  returns  of  pre- 
mium, or  any  thing  else,  which 
the  insurer  at  a  future   time 
may  be  bound  to  pay  to  the 
assured.    The  returns  of  pre- 
mium  and    the    payment   of 
losses  are  matters  between  the 
assured  and  the  underwriter : 
they  constitute  a  debt  from  the 
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«nd«rrati«r  to  the  ^wnured 
alone,  and  not  to  the  broker. 
The  broker  Is  net  entitled  to 
reeeiTe  from  the  oBderwriter 
either  the  return  of  premium 
or  the  amount  of  a  loss^  witlip 
out  an  especial  authority  from 
the  assured.  If  indeed  thf 
broker  act  under  a  def  credere 
commissioB,  he  becomes  an 
agent  of  a  different  descrip- 
tion.  He  is  then,  in  substance, 
the  owner  of  the  policy :  he  is 
answerable  to  the  insured  for 
the  loss:  he  is  liable  in  the 
first  instance,  and  he  vmy  set* 
off  losses  wliich  have  become 
due  OB  all  policies  which  huTO 
been  effected  under  his  com- 
mission del  credere*  In  Grave 
jr.  DubaUy  1  T.  R.  112.  and 
Bite  ▼.  Dtckaton^  ibid.  386, 
this  doctrine,  as  relates  to  the 
pririlege  of  a  set  off,  and  the 
right  of  deducting  the  amount 
of  a  loss,  was  first  established. 
In  the  former  case  the  plain- 
tiffs were  the  assignees  of  a 
bankrupt  underwriter,  and  the 
action  was  brought  against  the 
broka*for  premiums ;  for  which 
the  underwriter  had  debited 
him ;  but  huTing  acted  under 
a  del  credere  commission,  it 
was  holden  that  he  was  enti^ 
tied  to  setoff  a  loss  upon  a  po- 
licy which  bed  happened  be* 
fore  the  bankruptcy.  In  Bhe 
t.  Dkkm0n  the  same  doctrine 
ebtained,  itnd  it  iras  eonsider« 


ed  to  make  ue  dlffefeuee, 
though  the  loss,  which 
occurred  before  the  bankrupt* 
cy,  was  not  adjusted  iill  after 
the  benkruptcy.  See  likewise 
fViemkM  t.  RoberU,  2  Camp. 
680» 

The  case  of  Skee  t.  Clark* 
iony  IS  East,  507,  was  the 
next  case  whi^  occurred,  and 
which,  on  the  first  view,  seem* 
ed  to  extend  the  rights  of  the 
broker  beyond  what  had  hi- 
therto been  considered  as  their 
limits,  both  according  to  the 
usage  of  trade,  and  the  reason 
and  equity  of  the  contract. 
In  SAetfT.  C/orlwonitwasde. 
cided,  that  the  broker,  who 
effected  a  policy,  being  the 
common  agent  of  the  assured, 
and  the  underwriter,  whilst 
the  premium  remained  in  his 
hands  for  one  party,  and  the 
policy  for  the  other,  and  haTing 
reoeiyed  notice  of  erents  which 
entitled  tite  assured  to  a  return 
of  premium,  (before  an  action 
brought  by  the  underwriter  to 
recorer  the  full  premium)  was 
authoriaed  to  deduct  such  re^ 
tura,  and  only  to  pay  orer  the 
difference  to  the  underwriter. 
In  that  case  indeed,  the  Court 
drew  a  distinction  between 
what  wts  due  to  the  assured 
for  losses,  and  what  was  due 
for  return  of  premium :  they 
considered  the  latter  as  part  of  ^ 
the.premium  itself,  which  was 


isis. 


HovsTOir 
and  Others 

Roanisey. 
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not  to  be  paid  OTOr,  if  tbe 
eTODt  on  which  it  w&s  return- 
HousTON  able  ascertained  the  amdnnt  of 
and  Others  the  deduction  before  the  pre- 
minm  was  paid;  and  that  in 
such  case  the  underwriter  was 
entitled  to  receiTe  no  more  in 
the  first  instance,  than  he 
Irould  be  ultimately  entitled  to 
retain  on  the  balance  of  the 
premium  account/  By  this 
determination,  the  rule  which 
was  to  gOTorn  the  rights  of 
the  respectiTO  parties  on  the 
contract,  became  more  intri- 
cate than  was  suitable  to 
cases  of  such  frequent  occur- 
rence. The  rule  hitherto  adopt- 
ed between  the  broker  and  the 
underwriter  had  been  simple 
and  intelligible ;  it  was  defined 
with  a  suitable  precision,  and 
corresponded  with  those  deci- 
sions which  had  obtained  in 
cases  of  an  analogous  charac- 
ter. It  was  considered,  that, 
as  the  assured  had  no  concern 
in  the  contract  between  tbe  un- 
derwriter and  the  broker  as  re- 
spected the  premium,  which 
was  their  own  distinct  account ; 
so  the  return  of  the  premium, 
and  the  payment  of  losses, 
were  matters  between  the  as- 
sured and  the  underwriter,  in 
which  a  broker,  who  had  not 
a  del  credere  eommission,  could 
have  no  right  to  mix  or  engage. 
The  payment  for  losses  and  the 
return  of  premium  were  new 


claims,  and  of  a  distinct  na- 
ture. They  arose  froni  events 
subsequent  to  the  insurer's 
right  to  the  full  premium.  The 
broker  could  not  sue  in  his 
own  name  for  the  return  of 
premium ;  how  then  could  he, 
in  an  action  brought  by  the 
underwriter  or  his  assignees  for 
premiums,  set  it  off.  It  was 
merely  an  accident  that  the 
premium  remained  in  his  hand. 
But  that,  which  was  an  ibcU 
dental  circumstance,  could  not 
give  him  a  right  of  action  or 
of  set  off,  which  is  correlative. 
The  case  of  Skee  ?.  Clarke 
son  was  muth  shaken  tn  the 
subsequent  cases  of  Mineit  t.  ' 
Forrester^  4  Taunt*  541.  and 
GoldschmidiY.  Lyon^  ibid.  5^4, 
and  in  the  case  of  Parker  ▼. 
SmUh^  16  East,  382,  the  deci- 
sions in  the  Common  Pleas  were 
confirmed  and  acted  upon  in 
the  King^s  Bench.  In  Mmett 
V.  Forrester  it  was  determined, 
that  an  insurance  broker,  who 
was  indebted  to  the  estate  of 
a  bankrupt  underwriter  for 
premiums,  could  not,  without 
an  especial  authority,  set  off 
against  the  debt  sums  due  from 
the  underwriter  for  return  of 
premium.  Whether  the  returns 
became  due  before  the  bank- 
ruptcy or  after  the  bankrupt- 
cy? In  that  case,  MamJUld^ 
Ch.  J.  in  delivering  the  judg- 
ment of  the  Court  observed  in 
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subttance^that  in  Skee  ▼.  Clarke 
fan,  tke  judgment  of  the  King's 
fiench  seemed  to  have  pro- 
ceeded  lery  mndi  on  the  clr- 
cumstaoce  of  the  plaintiff  (who 
in  that  instance  was  the  under- 
writer himselQ  bafing  been 
constantly  in  the  habit  of  set- 
tling and  adjusting  ijrith  the 
broker,  and  always  allowing, 
out  of  the  premium  which  he 
was  to  receive,  what  was  due 
from  himself  to  the  assured  for 
returns  of  premium  accruing  for 
short  interest,  or  for  any  other 
reason.  He  was  therefore,  in 
fair  intendment,  the  common 
agent  both  of  the  underwriter 
and  the  assured.  But  where  a 
bankroptcy  had  interrened  and 
determined  the  agency,  (which 
was  the  case  of  Mineit  ?.  Fores^ 
ter)  the  authority  gi?en  by  the 
underwriter  ceased,  and  when 
he  became  a  bankrupt  his  right 
to  the  premium  was  communi- 
cated to  the  assignees,  who  had 
never  constituted  the  broker 
their  agent,  either  with  refer- 
ence to  an  adjustment  or  other- 
wise ;  they  had  a  right  there- 
fore to  compel  him  to  pay  the 
premium  for  the  benefit  of  the 
bankrupt's  estate;  and  how 
could  he  make  himself  the 
agent  of  the  assignees  for  the 
purpose  of  detaining  money  to 
be  paid  by  the  bankrupt  to  the 
insured?  In  GokUchmidt  ?. 
L^on,  the  decision  went  upon 


the  same  prtacipie  as  in  the  1815. 
former  case,  via.  that  a  broker  ^^^V^^  / 
who  was  indebted  to  the  as-  Hovston 
aignees  of  a  bankrupt  for  pt»-  •»<*  Others 
miaras  due'  to  them  upon  poli*  n^  ^*  ^ 
eies  subscribed  by  the  bank- 
rupt before  hia  bankruptcy, 
was  not  entitled  to  set  off  re- 
turns of  premium  due  upon  the 
arrival  of  ships  which  had  ar- 
rived since  the  bankruptcy.  In 
Parker  ▼.  Smithy  which  was 
likewise  an  action  by  the  as- 
signees of  an  underwriter 
against  insurance  brokers,  for 
the  balance  of  an  adjusted  ac- 
count between  the  bankrupt 
aod  the  defendants,  and  also 
for  premiums  on  polides  sub- 
scribed by  the  underwriter  be^ 
fore  his  bankruptcy,  it.  was 
determined,  first,  that  the 
brokers  were  not  entitled  to 
deduct  for  returns  of  premium 
due  on  policies,  the  premiums 
of  which  policies  formed  a  part 
of  the  adjusted  account,  but 
where  the  events  entitling  them 
to  such  returns  were  not  known 
till  after  such  adjustment.  Se- 
condly, Nor  could  they  deduct 
for  returns  of  premium  on 
some  of  the  policies  for  the 
premiums  of  which  the  action 
was  brought,  the  events  en- 
titling them  to  which  returns 
had  happened  before  the  bank- 
ruptcy, but  the  returns  on 
which  had  not  been  adjusted. 
Thirdly^  Nor  could  they  deduct 
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HoVSTOlf 

and  Othem 


for  retarfls  #»  oIlMr  poHcies, 
fovtho  pfeniattiofwMoh  the 
•etion  wad  brought,  the  orenttf 
entitllDg  then  to  whieh  re« 
tarni  had  happefiod  imee  the 
banhniptcy,  bat  before  tiie 
eemdeiiceMeiit  of  the  actioo  9 
the  brokeri  not  hsftng  a  dbf 


ereifer^  eommiftioiiy  lior  being 
penonally  biteroBted  in  ae y  of 
the  inranmcefl. 

The  cases  in  the  two  Courts, 
tiiefeferO)  seem  now  in  unison. 

See  likewise  K&tier  y.  Ba^ 
lorii  2  Maittle  and  Setw.  112. 
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Yeats  and  Another  v.  Pim  and  Another.  Wednesday, 

Dec.  IS.      . 

ACTION  for  a  iMreach  of  contract  upon  the  sale    An  nsage  of 
-  •■ ^_  trade  cumot 

of  some  bacon .  be  set  up  to 

contraveoe  an 
express  con- 
On  the  39th  of  March,  1815,  the  defendants  sold  ^^^^^^^^ 
to  {^intiffs  50  bales  of  bacon,  warranted  to  be  agreed  to  seu' 
{Penro$e'B)  prime  singed  bacon,  at  68«.  per  cwt. ;  tlty  'of^wm, 
payable  by  a  biU  at  two  months  from  the  knding;  ;2it^tou"f 
average  for  weight.     The  bacon  was  landed  a  few  ^^^^^^^ 
days  after  the  contract.    On  the  3l8t  of  March,  of  which  b. 
one  of  the  plaintiffs  examined  a  bale,  and  upon  the  a^ined*° 
3d  of  April  three  more  bales  were  weighed  and  af  ^e'^whlrfi^ 
if^xxedu  ^  No  objection  was  taken,  and  no  allow-  jSd'foV'At 
aace  claimed.    A  bill  was  drawn  by  defendants  on  whoiebyabui 

^  at  two  montfaSy 

plaintiffk  for  the  price  of  the  bacon,  which  was  but  before  the 
accepted  and  duly  paid.     About  the  latter  end  of  doe  gave  no- 
M€y  pkintififl  made  a  final  escaminatioa  of  the  Sm  b^con  ^ 
bacon,  and  rejected  it  on  account  of  taint  ^  KSJl!^ 

Held  that  B. 


dbjcctioMk 
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-i?lil  .  ^^^  counsel  for  the  defendants  offered  evidence, 
that  there  was  a  custom  in  the  trade,  upon  the  sale 
of  bacon,  to  examine  it  a  few  days  after  the  land- 
ing, if  it  was  not  imported  at  the  time  of  the  sale, 
and  at  the  time  of  inspection  to  reject  or  accept 
it,  or  claim  an  allowance  for  damage  or  difference 
of  quality ;  and  that  if  the  buyer  did  not  at  that 
time  reject  the  contract,  or  claim  an  allow*ance,  he 
was  bound  to  accept  the  bacon  without  reference 
to  the  terms  of  the  contract. 

Best  and  Vaughan,  Serjeants,  and  Alarrt/at,  for 
plaintiffs,  objected  to  this  evidence  of  custom  in  a 
case  where  there  was  a  warranty.  The  question 
was,  whether,  on  the  29th  of  March,  1815,  this 
bacon  was  prime  singed  bacon.  No  usage  can 
countervail  a  special  contract  or  defeat  a  war- 
ranty. Nothing  short  of  an  express  acceptance  of 
the  commodity,  amounting  to  a  waiver  of  the  con- 
tract, could  be  an  atiswer  to  this  action. 

The  Solicitor  General  and  Scarlett,  contra. — A 
conclusion  may  be  made  against  the  plaintiffs,  (as 
evidence  that  the  commodity  complied  with  the 
warranty)  who  do  not  reject  it  when  they  may,  but 
by  their  conduct  induce  the  seller  to  thiirk  that 
they  accept  it.  The  seller  may  be  deprived  of  im-. 
portant  advantages  by  their  delay.  The  shipper, 
against  whom  he  has  his  remedy  over,  may  fail. 
After  two  examinations,  and  a  bill  drawn  and  ac- 
cepted, it  was  too  late  for  the  plaintiffs  to  change 
their  minds.  The  custom,  pffered  in  Evidence,  was 
not  unreasonable.     It  was  not  unusual  to  append  a 


MICHAELMAS  TERM,  56  GEORGE  lU.  97 

enstoiii  to  a  particular  contract.  The  days  of  I815. 
grace  upon  a  bill  of  exchange  was  a. familiar 
instance.  In  like  manner^  upon  a  purchase  of 
goods^  though  payment  be  due  upon  the  sale^ 
the  contract  being  debitum  in  pnesenti,  the  usage 
of  trade  is  constantly  allowed  to  interpose^  in  order 
to  gi?e  the  buyer  a  certain  extent  of  credit.  Con- 
tracts^ the  creatures  of  custom^  might  be  .regu- 
lated by  it ;  and,  in  the  present  case^  the  custom 
ivas  not  offered  to  contradict  the  contract^  but  as 
a  reasonable  qualification  of  it« 

HsATH,  Justice.— It  would  breed  endless  confu- 
sion in  the  contracts  of  mankind,  if  custom  were  of 
any  avail  in  a  case  like  the  present.  I  will  admit 
evidence  to  shew  that  the  buyer  inspected  the  com- 
uaodity,  and  made  no  objection  to  the  quality  ;  but 
no  usage  in  a  trade  can  deprive  a  man  of  the  be* 
nefit  of  an  express  contract  By  requiring  a  war- 
ranty, he  is  to  be  understood  as  excepting  against 
all  terms  but  such  as  are  stipulated  in  the  bargain. 
It  is  open  to  the  defendants  to  prove  that  the  plain- 
tiffs acquiesced ;  and  evidence  may  be  admitted  to 
shew  that  they  were  guilty  of  gross  negligence  in 
not  e:iamining  and  rejecting  the  bacon  in  time. 
But  the  evidence  of  custom  cannot  be  received 
to  alter  the  contract.  Although  one  of  the  plain- 
tiffs examined  three  bales,  which  he  did  not 
object  to^  it  does  not  follow,  if  the  remaining 
bales  were  carrion,  that  he  was  bound  to  accept 
them.  It  is  prima  facie  evidence  which  may 
be  explained  or  rebutted.  If  the  shipper  fail- 
ed^ the  loss  must  attach  on  the  party  who  gave 

Vol,.  I.  H 


100  CASES  AT  NISI  PRIUS,  C.  P. 

1815. 


Thuwday,  Craven  and  Otliefs  V.  Ryder. 

Dec.  14. 

wiien  the  nPROVEll  to  recovcr  the  value  of  some  sugar, 
rhi^recd^es  -*-  Ou  5th  May,  1815,  the  plaintiffs  entered 
goods  on  board  [^^j^  ^  Contract  with  Messrs.  Bogle  and  French, 

and  Sfive*  a  re-  ^ 

ceipt  for  them,  to  scll  thcm,  at  a  Credit  of  two  months,  twenty- 
it  is  his  duty      «..,-»,»■  ■      i»  % 

not  to  deliver  four  hogshcads  of  Hamburg  loaf  sugar,  to  be 
lading,  except  delivered  by  the  plaintiffs  ''  free  on  board  the 
whoci'S^e  George,  Captain  Ryder/'  Oh  the  11th  of  May, 
^chlt^e^^A  ?^S^^  ^^^  French  sold  the  sugars  to  Caldas, 
•ells  goods  to' who  paid  for  them;  and  Caldas  subsequently 
veredfreeVn  sold  them  to^  Bene  and  Co.  of  Hamburg.  The 
cnlitf  shipThe  shipping  Order  was  in  these  terms,  "  To  the  com- 
bM'l-V**uS''°  manding  officer  on  board  the  George,  Capt.  Ryder; 
takes  a  receipt  reccive  the  undermentioned  ffoods,  for  and  on  ac- 

fromC,  which  '  .     _,  'i,.,     '      ,  , 

purports  that  count  of  Cruvcn  and  Co/*  When  the  goods  were 
Tc«ei?ed'**>7  shipped,  a  receipt  was  brought  back  from  the  de- 
S^ft^^BeSre  f^ndant's  mate  in  these  words,  "  Received,  15th  of 
B^^hwi'soiT  •^^^.y*  ^^  board  the  George,  Captain  Ryder,  the 
the  goods  to     undermentioned  sutmrs  (ov  Hamburg,  for  and  on 

D, who,  with-  ^     ^  °  ,     _,  ,^    ,  « 

out  the  know,  accouut  of  Craven  and  Co. — Robert  Ramsay, 
sent  ofA.,^ob-  mate."  It  was  in  evidence  that  the  usual  form  of 
Ud"n|from  c.  ^  lighter's  note  was  not  to  add  to  the  receipt,  ''  for 
B.  becomes  ^nd  on  accouut  of  the  party  ;"  but  a  general  note 
Held,  that  A.  only  was  givcu  with  the  goods.  The  lightermaR 
stop  the  goods  in  this  case  had  introduced,  within  a  few  months,  a 
SaTc!  uwng  form  which  was  peculiar  to  himself,  and  the  mate 
Hw'themon  ^^^  sigucd  it  on  accouut  of  the  defendant,  seem- 
*^«  pro**n«?»n  ingly  without  adverting  to  the  contents.  On  the 
u  answerable    17th  of  May,  Boglc  and  French  stopped  payment, 

tioB  of  trover.  A.*s  right  would  have  been  the  same,  although  the  receipt  had  not 
contained  the  rcttHctlTe  words,  but  bad  been  in  the  general  form. 
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and  on  the  23d  the  lighterman  demanded  the  goods  .     1«15, 
on  the  plaintifTs'  account ;  at  the  same  time  he  ex-     ^ 
hibited  the  mate's  receipt^  the  Custom-house  order  and  Others 
to  re-bnd^  and  tendered  the  freight  aitd  primage         ^' 
to  Hamburg.    The  defendant  refused  to  deliver 
up  the  goods,  on  the  ground  that  he  had  already 
executed  a  bill  of  lading  to  Caldas. 

LenSj  for  defendant,  contended,  that  there  was 
no  pretence  for  a  stoppage  in  transitu.  After  the 
delivery  of  the  sugar  on  board  the  defendant's 
vessel,  the  property  had  been  twice  changed,  and 
the  sugars  no  longer  remained  in  their  first  condi- 
tion. The  right  to  stop  in  transitu,  however  equi- 
table in  principle,  must  have  a  limit;  there  was 
no  case  where  a  sale  has  been  made  bona  fide, 
and  after  a  delivery  of  th^  goods,  in  which  the  right 
of  stoppage  in  transitu  has  been  admitted.  The 
lighteraian's  note  was  capable  of  explanation,  and 
only  meant  to  shew  that  the  plaintifi*s  had  com- 
plied with  their  contract  with  French  and  Bogle, 
in  "  -delivering  the  goods  free  on  board."  The 
sugars,  indeed,  might  have  be^n  slopped  in  their 
way  to  French  and  Bogie;  but  how  could  the 
title  of  Caldas  be  in\peached  ?  The  plaintiff^  had 
no  intention  of  exporting  the  goods;  they  were 
put  on  board  by  the  direction  of  French  and 
Bogle,  and  when  once  shipped  in  order  to  be  sen( 
to  Hamburg,  they  became  the  property  of  Bene 
and  Co. 

Dallas,  Justice. — I  am  of  opinion  thgt  Uiis  is  a 
restrictive  receipt.  The  Captain  takes  them  on 
account  of  the  plaintiff.  -   I  think  Craven  and  Co. 


HSMB. 
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1815^  neyer  parted  with  their  right  of  stoppage  in  tran- 
^'^^^^"^^  situ.  Their  title  wa»  never  out  of  them.  The 
wSrSSn  sugars  were  $oId  to  Caldas  on  the  11th  of  May, 

^  and  they  were  in  the  plaintiffs'  warehouse  till  the 
I4th. 

His  Lordship  left  the  case  to  the  Jury^  and  they 
expressed  themselves  of  opinion^  That  it  was  con- 
Irary  to  the  course  of  business^  and  to  the  defend* 
(int'9  duty,  to  give  up  the  bill  of  lading  without  the 
receipt ;  that  the  defendant  had  received  the  sugars 
on  account  of  Craven  and  Co.^  and  had  given  a 
restrictive  receipt  accordingly. 

Verdict  for  plaintiffs. 

Solicitor  General,  Vhughanj  serjeant,  and  Jlfor- 
ryot,  for  plaintiffs. 

Lens  and  Best,  Serjeants^  and  Campbell,  for  de* 
fendant. 

CAttonue»>  grwro-     ■        Nwd."] 


Id  tH«  easQHif^  teriii^  LenSf  the  case  of  lAokbarrow  t.  Ma^ 

seijeant,  moved,  that  the  yer-  9on^  2  T.  R.  63.,  and  cited  6 

diet  should  be  set  aside,  and  a  East,  21,  in  notis,  for  the  sake 

aew    trial    granted,     on    the  of  Mr.  Justice  Bauer's  judg« 

gsoand  that  the  pkintiffs^  right  ment,  as  embracing  all  die  Uw 

to  atop  the  g(/ods  in  tramiiu  op  this  8al)iecl)  aii4  daddii^ 

was  gone,  after  there  had  been  the  point, 

an  absolute  sale  to  French  and  Lord  Chief   Justice  Gibbs 

Co.,  and  two  other  subsequent  obserred,  that  the  usage  and 

tales.    He  relied  upon  the  ar-  custom  of  merchants  was,  that 

gnmeuta  which  he  had  urged  the  persoq  who  was  in  poties* 

«A  ^ft  tr9\>  W^  referre4  tp  sionoltjIiQ  receipt  ^oi)l^aJ<wy9 
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toentitlidftotkBMMofkidtiis; 
and  that  tke  captain  ongiit  not 
to  liave  gfTentho  bUlof  ladinf, 
except  to  tiia  parson  who  coold 
prodacefhareoaipt  In  exchange. 
Conaaqaflotly^thepenon  hold* 
ing  the  receipt  had  a  control 
over  the  goods,  tiU  he  had  ea^ 
changed  it  for  the  bill  of  lading. 
Hn  LevdBhip  added,  timt  the 
piaintifit  had  nnqnestionablj 
not  fdmdoned  their  right  of 
floppage  m  trmuMu^  in  case  of 
the  insolYenqr  of  the  pur* 
chasers,  nntil  the  goods  were 
deiiTered ;  and  that,  although 
French  and  Co«  might  sdl  tht 
sagars  again,  the  plaintiffs 
might  still  reserre  to  them* 
selves  the  right  of  steppage. 
That  the  defendant,  therefore, 
gave  the  )>iU  of  lading  to  (^o/* 
dsf  inhia  own  wrong,  becfnse, 
according  to  nsage  and  com* 
mon  sense^  he  should  not  have 
delivered  it  withont  taking  the 
receipt  kk  exchange*  ^^  I  do 
not,''  Mid  hisliofdship,  ^^  reljr 
mainly  on  the  particalar  ibra 
of  the  receipt  (though  that  is 
not  to  be  laid  oqt  of  onr  con* 
sideraUoo)^  bnt  I  think  that  if 
the  receipt  bad  Imen  in  tlie 
ttfioal  form,  its  effect  would 
have  been  the  same.  The 
ground  of  my.  opinion  is,  that 
the  orig^Aal  seller  had  never 
parted  with  bis  right  of  stop- 
PH^e  m  $tantU»*"  The  rest  of 
the  Cenrt    concurred*  •    Kale 


137. 


1B1& 


C^Avair 

The  case  of  Lkkbmrnto  v.  and.Othars 
iMTavan,  both  in  its  principle  ^^  ^ 
and  circumstances,  is  verjr  dis* 
tinguishable  from  the  above 
case.  That  case  determined, 
and  thedecision  is  undoubtedly 
of  the  first  importance  to  oom- 
merce,  Hmt  the  consignee  of 
goods,  by  ttie  assignment  of 
the  bill  of  lading  to  m  «Urd 
person  for  a  valuable  eonsi^ 
deration,  might  confer  an  abi 
solute  right  and  property  ujion 
such  assignee,  indefeasible  by 
any  claim  on  the  part  of  the 
consignor;  snbiect,  however^ 
to  this  restriction,  that  the  as* 
signment  should  be  made  with 
good  faith  to  idl  parties,  and 
without  notice  to  the  assignee 
that  the  goods  were  not  paid 
for.  In  Cuming  r.  Brown^  9 
East,  <506,  with  a  view  to  a 
more  liberal  commercial  ^li* 
ey,  the  principle  in  Lkkbarrow 
V.  Jtforon  was  ektended.  In 
that  case  it  was  determined, 
that  if  the  assignee  of  the  bill 
of  lading  took  the  assignment, 
bonA  JldCy  without  notice  of 
any  such  circumstances  as 
ought,  in  fairness  to  fiav^  tied 
np  the  bands  of  the  consignee 
from  a  transfer,  he  acquired  a 
good  title  against  the  con* 
aignor ;  and  that  therefore,  al* 
though  he  knew  sit-  the  time 
thM  the  consijpwr  had  aot^b- 
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1815.        teioed  a  money  papnent  for 
\^^^^^^  the  goods,  but  had  taken  the 

Cratsh      Consignee's    acceptance  ,  pay- 
aad  Others  able  at  a  future  day^  not  yet 

P  ^'  atrriTod)  the  consignor,  nerer- 

Rtdsb.      thcless,  could  not  defeat  At# 
title  under  the  assignment,  nor 
stop  the  goods  In  transitu  upon 
the  insolvency  of  the  original 
consigpee.     But,  in  the  pre- 
sent case,  Craven  and  Co.  are 
merely  directed  to  deliver  the 
goods  In  qnestion^^tf  on  board 
a  partmular  ship.    They  are 
not  directed  to  transmit,  nor 
do  they  in  fact  transmit,  any 
bill  of  lading,  or  any  instm« 
ment  capable  of  tndonement 
and  tiansfer,  to  French  and  Co« 
Laying  the  restrictive  nature 
of  the  reoeipt  given  by  the  de- 
fendant out  of  the  question, 
and  supposing  it  had  been  in 
the  ordinary  manner^  (omitting 
the  words,  for  and  on  account 
of  the  phuntifft^'')  it  may  be 
well  to  see  how  the  case  would 
then  stand*    There  is  no  doubt 
that  if  the  plaintiis  had  trans- 
mitted   a    bill  of    lading    to 
French  and  Cow,  and  French 
and   Co.   had    assigned  it  to 
Caldas  for  a  valuable  consi*- 
deration,  and  without  notice 
to  Caidas  of  any  circumstance 
which  might  have  impeached 
Ills  title,    the  right  of  stop- 
page m  transittt  would  have 
beenio^ieraeded,  upon  the aa«- 
Ihority'  <if't)ief  above' cases. 
Alt!  u  UnA  iBo^  transferable 


title  was  given  by  the  plains 
tiffs  to  French  and  Co. ;  as  it 
was  a  sale,  after  the  ordinary 
manner,  of  goods  to  be  for- 
warded to  order,  and  as  the 
goods  were  on  their  fremiti,  it 
should  seem,  upon  the  priD*^ 
ciple  of  all  the  casef,  that  the 
vendees  could  not  by  an  inter- 
mediate sale,  without  the'  pri- 
vity and  assent  of  the  plain- 
tiffs, though  for  a  valuable  con- 
sideration, defeat  the-  right  of 
stoppage   in  transitu.     They 
could  not  by  a  sub-contract 
give   to  a   third  pei9on  any 
larger  right  and  title  than  that 
wh«ch    they    themselves  pou 
sessed.    In  a  word,  as  there 
was  no  bill  of  lading  in  the 
case,  no  negotiable  and  trans- 
ferable  Instmmenit  put    into 
the  possession  of  French  and 
Co.  by  the  plaintiffii,  which,  ac- 
cording to 'the  custom  of  mer- 
chants^ w^s  capable  of  creating 
a  prop^^ty  irt  smother  by  in- 
dorsement, delivery,  or  trans- 
mission, the  tfunsaction  was  to 
be  viewed  n  the  ordinal^  light 
-of  a  sale    of  goods,    which, 
having  been  sold  by  the  origi- 
nal rendee  to  a  third  person, 
previous  to  delivery,  and  with- 
out the  assent  of  the  vendor, 
the  liitter  had  'a  clear  right  to 
stop  in  transrtanp^n  the  insol- 
vency of  tb^e  tint  purchaser. 
'See  iiote  page  ^^vfhere  the 
cases  of  st'OJipBge  in  frhn^iu 
are  collect^cVandexamlned*'' 
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Gross  and  Another  v.  La  Pagb.  J?*'*'^' 

rr^nS  Was  a  specisfl^  aetion  on  the  case  to  re^    a.  contnctg 

A   cover  damages  for  tf  breach  of  cotitract  upon  IS,S^"r^;u, 

the  sale  of  some  hemp.  T  SJJJ^^L  bSlrT 

of  which  the 
^  hemp  i$  to  be 

On  the  9th  of  June,  1815,  the  plaintiffs  sold  to  S'lla^fromsr 
the  defendant  25  tons  of  sounds  Petersburgh,  clean  '^f^"^*  ^y 
hemp^  >farranted  to  be  of  a  good  and  nuerchant-  A.utheiml 
able  quality^  at  55Z.  per  ton.     The  ship,  on  board  C^io^^By^e 
of  which  the  hemp  was  to  be  conveyed,  was  tq  w.Vc*d**it^ 
sail  from  Petersburgh  before  the  31st  of  August,  "*"«««!  fi»  ^ 
and  the  hemp  was  to  be  taken  according,' to  the  *»»'«■>» to 
landing  scale  when  the  vessel  arrived.  "  X^e  hemp  trade  with 
arrived  inj  July,  1815,   and  the  price  had  fellen  he^Chime^ 
considerably  before  its  arrival.    The  name  .of  Mr,  uT^wp^^f  ^'*' 
Metcalfe,  who  was  the  broker,  had  been  used  for  JJ^Jiin*"^ 
the  purpose  of  the  hemp  passing  the  landing  scale,  those  conn- 
It  stood  in  the  London  Docks  in  his  name  up  to  not  a  member 
the  SIst.of  August.     But  the  plaintiffs  were  the  ^y*^Tthe 
importers  of  the  hemp.      \  ^:^!,VS'e 

.  landingscaley 

•  t     ^  '    •     »  I  and  in  the 

Best,  gerieant;^  and  JP.  Pollock,  for  defendant,  dock8,bynsinf 

I.-      *    i<    At\^  i\       '  1   •    *ir    •      u  .1.       •  ^  thenameofa 

objected^   that  the  plaintiffs,   who  were  ^the  im-  broker,  who 
porters  of   the.  hemp,    were  not  m^emhiprs  oif  the  wfoi^hip!** 
Russian  Cbmpany.     fh^y  relied  on  the  jd and  it  ^^il,T 
Wm.  3.  c!  6.j  by  which  tHfe  trade  to  Itussia  was  »e««i;^«the 

•^  '    ±,  )*  '  contract  as 

conBned  to  the  Fellowship  of  the  Ryssian  Com-  wiii  render  it 
pany^   and  to  such  persons  a^^^were  admitted  of  title  b.  to 

^     ^-         '..  '^    1.  .    M      .  .'  .      '        -^^  availhimself 

ofH,  a9  a  defence  to  an  action  brought  againit  him'  by  A.  for  not  fUfiUing  hn  agree- 
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VSU^      that  fellowBhip.    The  plaintiffs  had  been  trading 

r^^^^  ^^  defiance  of  that  act :  the  bill  of  lading  shewed 

Another     ^^^  ^be  hemp  was  imported  by  them.     But  the  de- 

^•_     fendant  had  a  right  to  ejfpect  that  they  had  ob« 

tained  the  freedom  of  that  company^  otherwise  the 

b«fnp  migh^  be  forfeited. or  .seized.    Under aii«h 

qrcwMtances,  the  defendant  could  not  be  com* 

pelled  to  take  it. 

The   Solicitor  General,  and  Marfyat,  for  the 
plaintiffs. — ^It  is  no  objection  to  the  contract.  The 
•  a]ct  may  prohibit  the  plaintiffs  from  trading  to  Rtts- 
i  fia^  not  being  members  of  the  Company;  but  the 
importation  of  the  article  is  not  therefore  prohi- 
bited.    After  the  commodity  arrives,  the  shipper^ 
though  not  free  of  the  Company,  may  sell  it,  though 
he  could  not  legally  import  it.    It  is  not  the  less  a 
.  sul^ect  of  contract  because  it  is  illegal  to  import 
^  it.    Tl^e  parties  themselves  may  be  under  disabi* 
:  Iitiei^;  but  the  article  is  of  free  trade. 

.  DALteAs,  Justice. — I  confess  I  am  much  struck 
with  the  objection  which  has  been  made,  by  the 
defendant's  counsel.  The  importation  is  prohi- 
bited to  all  but  members  of  the  Russian  Company. 
If  imported  by  unlicensed  persons,  it  is  seizable. 
The  amount  of  the  objection  is,  that  the  defendant 
cannot  be  compelled  to  accept  an  article  which 
might  be  liable  to  seizure  in  the  hands  of  a  pur* 
,  chaser.  I  will  not  stop  the  cause,  but  I  will  sav^ 
the  point. 

The  plaintiffs  had  a  verdict  on'  the  merits. 
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The  SoUekar  Genmd,  and  Marryat^  fpr  the      i«i& 


Cr&oss  4U»d 
Anotlier 
Best,  Serjeant^  and  F.  Pollock,  for  the  defendant         ^ 

L4  P*c* 


[Attoroiesy  Jitrt^fton  vid  C9.- 


—TtfiMiandP.] 


In  the  Misniog  term,  Jkil, 
ieijflaiit,  was  about  to  move 
vpoB  the  poiDt  reserved  «t  the 
trial)  Init  the  defendant  hariag 
BCi^lected  to  give  the  prerioui 
notice  of  the  motion  to  the 
Judge  who  tried  the  eanse,  in 
pnrsnance  at  the  new  mle  of 
practich,  the  Court  refused 
to  entertain  the  application. 


There  hare  been  numm^us 
caaea,  bi^niog  with  Holman 
T.  Johmtmj  Cowp.  341.  down 
to  Wii^ma  T.  Reed^  6  T.  B, 
597)  in  which  the  Courts  hare 
detemuned  wliat  contracts 
were  illegal,  on  the  ground 
that  they  encouraged  smug- 
gling, and  were  in  breach  of 
the  revenue  laws  of  the  couu* 
try.  In  the  present  case  there 
was  no  fraud  upon  the  rerer 
QnO)  <m  which  ground  the 
smuggMng  cases  were  decided ; 
nor  is  there  any  clause  in  the 
act  of  parliament  making  the 
contract  of  aale  Illegal;  at 
most)  it  is  the  breach  of  the 
d^ti  of  a  OQiporate  eompany. 


If  this  had  been  an  insurance 
on  hemp  to  be  Imported  by  the 
plaintiffs,  a  question  niighl 
hare  arisen  whether,  in  caae  of 
a  loss,  the  underwriters  wouhl 
have  been  liable?  Probably, 
they  would  not.  But  there  is 
an  obf  ious  distinction  between 
an  insurance  to  facilitate  and 
coTor  an  ill^l  traffic  in  goods, 
and  a  contract  for  the  sale  of 
those  goods.  The  present  was 
not  a  contract  to  mdemniff 
the  plaintiffs  against  any  loss 
in  the  prosecution  of  an  iHegal 
act;  but  it  was  a  contract  for 
the  purcliase  of  tiM  commo* 
dity  when  imported. 

This  case  does  not  seem  to  fidl 
within  the  principle  of  Bloc^ 
ford  T.  PreHoHy  8  T.  R.  89. 
GiOM  T.  l^borie^  h  T,  R. 
t4%i  or  Ribbons^.  Criokei^  I 
&  and  p.  M4.  In  all  which 
cases  the  contracts  were  holden 
to  be  iH^.  In  Bladiford  ▼« 
Pretton^  which  was  the  sale^ 
by  Hko  owner,  of  the  command 
of  a  sMp  employed  in  the  But 
India  Company's  serrtee,  with*- 
0ttt  ih^  knowledge  of  the  Com- 
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1815.  P^^j  ^^  Court  held  thkt  an  • 
^•-^V*^^  action  could  not  be  maintained 
Gnoss  anJ  on  the  agreement,  because  it 
Another  y^^s  in  Tjolation  of  the  laws 
-  p  ,  i  and  regulations,  and  in  fraud 
of  the  East  India  Company ; 
and  in  Coiitrarention,  more- 
orer,  of  a  great  system  of  pub- 
lic policy.  In  Gallini  t.  La^ 
b&ricy  where  it  was  holden  that 
no  action  could  be  maintained 
for  breach  of  an  agreement 
to  perform  at  an  unlicensed 
theatre,  (the  stat.  10  G.  2.  c. 
28.,  prohibitifig  all  theatri- 
cal representations  Without  li- 
6ense)  the  decision  was  groutid- 
ed  upon  the  obvious  reason, 
that  no  man  could  be  com- 
pelled to  do  what  must  sub« 
ject  bim  to  legal  penalties.  In 
Ribbans  t.  Cricket^  the  plain* 
tiff  wad  impliedly  prohibited 
froni  suing  on  that  particular 
kind  of  contract  by  the  7  and 
8  Wm,  3.  c.  4.,  which  forbad 
the  thing  to  be  done.  Neither 
does  the  present  case  fall  with- 
in the  principle  which  guided 
the  several  determinations  in. 
Sullivan'  r.  Greaves^  Park  on 
losarance,  8.  Mitchell  v-  CocA:- 
burne,  t  H.  Bl.  579.  Booth  v. 
Ilodson,  6T.R.  405.  Bran- 
ton  T.  Taddj^,  1  Taunt.  6. ;  and 
other  cases  of  the  same  class. 
Those  cases' were  fonnded  on 
agreements  >'%0d  contracts  in 
direct  TiolatTon  pf  the  stat.  6 
Geo*  1.  c.  18.    In  Sullivan  ▼• 


GWaoe#,  the'actionwas  brought 
by  one  partner  against  an  iti« 
surance  broker  to  recover  a 
moiety  of  the  loss  received  by 
the  latter  from  another  part- 
ner; the  first  having  paid  the 
whole  loss  to  the  assured ;  but 
it  was  determined  that  the  ac- 
tion could  not  be  maintained, 
because  its  object  was  to  en- 
force an  illegal  contract .  of 
partnership.  And  on  the  same 
principle,  that  the  action  was 
brought  in  affirmance  of  the 
illegal  contract,  was  the  case 
of  Mitchell  v.  Cockbume^  in 
which  Eyre^  C.  J.  said,  that, 
the  action  arose  immediately 
out  of  an  illegal  contract.  In 
Booth  V.  Ilodsortj  the  plain- 
tiff had  insured  in  violation  of 
the  act  of  parliament,  and  the 
claim  arose  out  of  that  trans-^ 
action.  Brnnlon  v.  Taddy  was 
decided  upon  the  ^ame  prin- 
ciple. 

In  the  present  case  the  dis- 
tinction seems  to  be  obvious. 
The  plaintiffs  do  not  seek  to 
enforce  any  illegal  contract; 
they  do  not  seek  to  cast  any 
duty  upon  the  defendant  which 
^ould  subject  him  to  penalties* 
With  respect  to  the  contract, 
they  have  violated  no  law  or  ~ 
duty;  though  with  regard  to 
the  importation  of  the  commo- 
dity, which  was  collateral 
to,  and  distinguishable  from, 
the  contract,    they  have  in- 
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friiiged  the  rights  of  others. 
Thej  may  have  thus  tncurred 
a  penalty :  but  it  cannot  be 
said  to  rescind  the  cootruct  of 
third  parties  who  had  no  par- . 
ticipation  or  privity  in  th^  ija« 
portatioo.  The  contract,  it  is 
to  be  reoiembered,  was  not  to 
import  the  hemp.  IVho  were 
to  ireport  the  hemp  was '  no 
consideration  of  the  parties  at 
the  time  of  the  bargain.  .  It 
was  in  fsct  a  contract  for  the 
sale  of  heeip,  to  be  shipped 
from  Pettribufgh  before  a 
given  day,  and  the  bargain  was 
to  be  concluded  upon  the  ar- 
rival of  the  vessel  wkh  the 
goods.  Noiir  the  sale  was  not 
contrary  to  any  law,  tKough 
the  importing  of  it,  by  the 
plaintiffs,  might  be  in  contra* 
veation  of  the  rights '  of  tjie 
Russian  Fellqwshtp. 

la  JolmsoH  .V.  Hudsottj  11: 
.  East,  180,  it  was  holden  by 
ibe  Coort  of  K.  B.,  that  a 
factor,  selling  a  parcel  of  prize 
nmnnCactttred  tobacco,  con- 
signed to  him  from  his  cor- 
icspondent  at  Guernsey,  of 
which  a  regalar  entry  was. 
made  on  importation,  be  t  bridi- 
ont  having  entered  himself  at 
the  Exdse  Ol&ce  as  a  dealer 
la  tobacco,  nor  having  any  li«* 
cense  as  such,-  might  yetmaio-; 
tain  an  action  against  the 
leatae  for  the  valne  of  the. 
goods  sold  and^deUvertd';:  and 


Another  . 

V. 

La  Fags.  : 


this,  though  the  tobacco  were        1815. 
sent  to  the  defendant  without.  V^^V^^ 
a  permit,  at  his  desire.  Gaoss  and 

The  decisions  on  the  sning- 
gllng  cases  were  here  pressed, 
but  the  Court  upheld  the  con- 
tract, on  the  ground  that  there « 
was  no  fraud  upon  the  reve- 
nue, and  that  it  was  at  most* 
a  breach  of  certain  r^nlatioos 
protected  by  penalties.    So  a 
person  who  sells  gdods,  know- 
ing thnt  the  purchaser  intends 
to  apply  them  in  an  illegal 
trade,  is  ntfvertlieless  entitled 
to  recover  the  price,    if   he 
yields  no  other  aid.  to  the  11- 
1^1  transaction  than  selling 
the  goods,  and  procuring  per* 
mits  for  their  delivery  to  the 
agent  of  the  purchaser.    ^<*To 
deprive  the  vendor  of  his  jo^ 
right  of  payment  (says  Mans^ 
Jieidy  C.  J.)  it  is    necessary' 
he  should  be  a  sharer  in  the 
illegal  transaction."    Hodgson 
Y.Teaqiki  5  Taunt.  181.  The^ 
cases  on  this  point  are  nnme- 
refis;,and  the  reader,  by  re-' 
ferring  to  themy  will  be  better 
enabled  to  make,  up  bis  opt-' 
nion    on    the    present   caise. 
Faekney  v.  B^n9ks\  4  Bmt.  > 
3069.     Robmsoti   v.    Blmdi, 
1077.    Htklman   t.  JoAmon\' 
Cowp.  341.    Peir^e  ><  fftm^ 
nay,  3  T.R.41S.    Biggs  r. 
Lmcrenc0y»T.R.U4:  Ciugar 
^:  Penaiunay  4   T.  R^  400. 
Wai^el>f.  Reed,  5  T,  R.  5d7. 
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14^1 5r       Steers  ▼.  Lashlep,  6  T.  R.  61. 

\^^V^/  Booth  T.  Hotbon^  6  T.  R.  405. 

OBosf  mmI   MUchell  t.  CodBume^   1  H. 

Anotlrar      Bkck.  379,  and  tiie  cases  cited 

The  followlfig  h  an  abstract 
of  di0  act  of  partiameat  which, 
aa  k  has  been  seldom  adrerted- 
ta^  aad  casideHog  iht  aztont 
oCoar  pvesent  tmde  with  R«s« 
sia,  nay  be  of  use.  It  is  enti- 
tled, **  An  Act  to  eDlMge  the 
Trade  to  Riissuu" 

Wharaas  king  Fhit^  and 
qlieen  Marjh  bj  their  letters 
palents  in  tiie  first  and  second 
years  of  their  reigny  bekig  wHU 
lag  to  aaimte^  advawce,  and 
farlher,,  tke  persons  ia  tho  said 
letters  patents  named,  in  their 
good  purpose  and  profitable 
adTontnre^  for  the  discofering, 
descrjiing,and  finding  out  isles, 
lasids,  and  territories  nnknown, 
lying  lo  tin  northward,  and 
by  English  snljectsbefote  then 
not  commoaly  fireqnented  by 
sea^  9M  weil  for  the  glory  of 
God  ds  for  illustrating  tho 
royal  dignity  in  the  increase 
of  the  reTonne^  of  the  crown 
and  tiie  genesal  wealth  of  thb 
reaisn;  did  incoiporate  eeitaiii 
pofso'tts  by  the  namo  of  mer» 
chtmU*  tkbeniurerij^  thedt^ 
eoveie^  c/  kmtb^  Sfc  4rc«  tf^^ 
with  powers  to  make  statoAes,. 
aets^  and  ordinstooes^  fot  thA 
good  gfifremment  of  the  said 
Ua9w1kipy  add  aifeo  t^  admtt 


nnto  the  said  fellowship  per« 
sons  to  be  free  of  the  same^ 
and  that  erery  person  or  per« 
sons  so  to  be  admitted  should, 
from  the  time  of  their  admit- 
tance, be  free  of  the  said  flel« 
lowship ;  and  that  the  said  fel- 
lowship should  haTO  and  enjoy 
the  sole  trade  to  all  the  mate 
lands,  isles,  ports,  haTOns, 
creeks,  aad  rivers  of  the  Em- 
pieror  of  Rm^  and  to  all 
other  lands,  ftc.  &c.  ke.  men- 
tioned in  the  said  letters  pa- 
tents^r^And  whoreaa  the  liber- 
tite^  powers,  and  prrriieges, 
granted  by  the  said  letters  pa- 
tents,  were  afterwards,  by  an 
act  of  parliament,  made  in  the 
eighth  yeer  of  the  reign  of 
Qneen  Elkabeth^  ratified  and 
confirmed  to  the  said  fellow- 
diip  and  their  successors,  by 
the  name  of  lAa  JMmMp  o/ 
BdgUsh  mefthmiie  for  the  dit^ 
o^dery  of  nem  tradee^  with 
power  to  hafo  and  enjoy  all 
and  singular  the  liberties,  pri- 
▼il^es,  jurisdictieiis,  powers^ 
and  aufhovities,  as  welt  in  tho 
said  letters  pktents  aa  act  of 
parliamOBt  mentioned  or  con« 
tained,  with  a  prohibition  that 
no  sul^ect  or  denizen  of  this 
mim  shoidd  tsaAc  to,  Tisit,> 
Off  frequent  aily  of  lh«  places 
gamtad  by  the  said  act  to  the 
said  feUowiiip^  butbf  order^ 
qp«ement,i  or  leansenl  of  thw 
ifamnof^'OMiuIi^  ali^4 
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tuts  of  the  said  fellorwsliip,  oi< 
the  iiMijer  part  of  them  ;  opoii 
peia  that  evary  penoa  and 
penons  st»  ofcrnVag  should 
forfeit  and  lose  (pto  Jhcia} 
erery  wadk  ship  and  ships,  with 
the  appnrteneneeg,  and  all  such' 
foods  and  things  whatsoeTer, 
a»  by  any  snch  persons  should 
he  by  any  means,  directly  or 
ladtsectly,  carried^  condncted, 
bought.  Of  exchanged,  in,  at^ 
or  to,  through,  of  from,  any 
of  the  places  prohibited,  con- 
trary to  the  true  intent  of  the 
said  act;  One  moiety  thereof  to 
the  queen,  her  bshs^  ^cc^  and 
the  other  to  the  said  fellow- 
ship. And  whereas  the  easy 
admission  into  the  said  fellow- 
ship will,  in  all  probability, 
tend  very  much  to  the  enlarg- 
ing the  said  trade  for  the  pub- 
lic good,  and  for  that  there  is 
no  mention  made,  either  in 
the  said  letters  patents  or  act 
of  parliament,  upon  what  terms 
persons  shall  be  admitted,  or 
what  certain  fine  shall  be  ta- 
ken by  thie  said  fellowship,  for 
the  admitting  persons  to  be 
free  thereof;  therefore  for  the 
ascertaining  hereafter  what 
fine  shall  be  taken  by  the  said 
fellowship  for  the  said  admis- 
sions, and  for  enlaqpng  and 
encouraging  the  trade  to  Rus^ 
siOy  and  other  places  men- 
tioned in  the  said  charter ;  Be 
it  enacted),  by,  Ac.  &c.  that 


from  and  aflsfr  thO  Sfitk  iaf  Of        jjSlA. 

March,  1609,  erOry  snltjeet  el  V^^^/^w^ 

this  realm  desiring  admiseioif   Giioss  and 

intathe  said,  fellowship^  known      Another 

by  the  name  of  ib»  Rumm    .     ^ 

coaspa^r,  en  request  iia  that    ^    *  ^^ 

hdiailto  thegotemory  donsilie^ 

and  alssistants,  or  any  three  of 

theai^  shall  be  admitted  inte> 

the  said  fellowshjpy  and  shatt 

hare,  use,  a«d  enjey^  all  th# 

liberties,  kc.  &c.  &e«  graatad 

to  t^e  said  fellowship,  either 

by  the  said  letters  pofeeata  or 

act  of  parliament,  the  same  aa 

any  other  member  mmyy  or  cam 

hare,  sudk  subject  paying  finf 

his  admission  for  the  use  of 

the  said  fellowship  only,  the 

sum  of  five  pounds,   and  no 

more. 

Sec.  2.  And  be  it  further 
enacted,  by  the  authority 
aforesaid,  that  from  and  after 
the  said  26th  day  of  March, 
the  sum  of  5L  only,  and  no 
more,  shall  be  demanded  or 
taken  by  the  said  fellowship 
for  any  admission  to  the  free-  ' 
dom  thereof;  any  by-law,  sta- 
tute, or  ordinance  of  the  said^ 
fellowship  made,  or  to  be 
made  to  the  contrary  thereof, 
in  any  wise  notwithstanding.    . 

Sec.  3,  And  be  it,  &c  by, 
&c.  that  where  any  person  or 
persons  residing  in  any  out- 
port,  or  any  other  place  within 
this  realm,  dominion  of  WaleSf 
or  town   of   Berwick^upon* 
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TTweedj  shall  make  reqoest  to 
be  admitted  into  the  said  fel- 
lowship as  aforesaid  bj  his 
agent  or  deputy,  making  ten- 
der of  5/.  for  his  admission, 
the  said  gOTemors,  consalsy 
and  assistants  shall,  under  th^ 
common  seal  of  the  said  feU 
lowship,  within  ten  days  after 
sach  request,  appoint  one  or 
mdre  person  or  persons  to  ad- 
mit such  person  or  persons  into 
the  freedom  of  the  said  fellow- 
ship, and  to  administer  to  him, 
or  them,  the  oath  to  be  taken 
by  thib  freemen  of  the  said  fel- 
lowship ;  whidi  oath  they  are 


hereby  empowered  to  admif 
nister ;  which  admission  and 
administration  of  the  said  oath 
shall  be  as  good  and  effectual 
as  if  the  same  were  actually 
done  by  the  said  governor, 
consuls,  and  assutants.  . 

Sec.  4.  And  be  it,  &c.  by, 
&c,  that  the  commissioners  of 
his  Majesty's  customs  shall,  at 
every  session  of  parliament,  lay 
before  both  houses  a  true  ac» 
count,  in  writing,  uuder,  their 
hands,  of  what  naval  stores 
shall  have  been  imported  into 
this  kingdom  by  any  persona 
trading  to  Uttinou 
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Faith  and  Others  v.  Pearson. 

npRESPASS    for   breaking   and  entering  the  where « ship 
J-    plaintiffs'  vessel,  forcibly  detaining  her  whilst  li^J'/r  «f 
on  her  voyage  from  Seuegal  to  Great  Britain,  car-  J^ty^^I  v'SLST 
rying  her  lo  the  island  of  Barbadoes,  in  the  West  "p^w, jndfa 

,r  11..  i*  afterwards  re- 

Indtes,    and  detaining  her  for    several    months.  leMed  without 
There   were  'Various  counts  in  which  the  injury  instituted  a- 
described  was  in  substance  the  same.     The  defend-  the"pia^nSff^ 
ant  pleaded:— Ist.  Not  guilty.     2d.  That  at  the  J^^'^.Y^.^^. 
time  of  the  grievance  committed  the  defendant  was  gWnt,hj8  re- 
commander  of  one  of  his  Majesty's  ships  of  war,  Courtof  Admi- 
the  Benbow  ;  and  that  he  had  seized  the  plaintiffs'  action  can  be 
vessel    because  she   had  no  manifest  on  board.  ^^nUw*' 
S.  That  he  boarded  the  plaintiffs'  ship  in  order  to  ^^^}^\^^^ 
ascertain  whether  the  ship  or  cargo  belonged  to  ^f  »^»p>  v  ®f 

^1  .  «.•!.  ii.i»        ™*'  Iropnson- 

any  of  the  enemies  of  the  king ;  and  that,  after  ment  for  coo. 
diligent  examination  of  her  papers  and  cargo,  &c.  tauTattd^iwin^ 
having  probable  cause  of  suspicion  that  part  of  the  °^"* 
cargo  was  American  property,  he  detained  the  ship, 
and  directed  her  to  be  carried  into  Barbadoes,  and 
kept  her  there,  to  be  dealt  with  according  to  law. 
4th.  The  fourth  plea  stated,  that  the  defendant, 
having  probable  cause  of  suspicion  that  the  ship 
was  American,  seized  her  as  a  lawful  prize. 

The  circumstances  were  these:  on  the  3 Ist  of 
March  the  brig  John  sailed  from  Senegal  to  Lon* 
dan  ;  on  the  5th  of  April  she  fell  in  with  the  de- 
fendant, who  was  the  captain  of  his  Majesty's  ship 
the  BenboWj  and  had  a  squadron  under  his  com* 
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"^^^^^^^^  between  her  masts;  and  the  defendant  immediately 

and  Others  ^^^^  ^^  board  his  prize  master,  his  third  lieutenant^ 
V.         and  a  gang  of  men  :  they  examined  the  ship,  the 

Pearsok.  crew,  and  the  papers ;  the  lieutenant  observed,  that 
the  ship  looked  like  an  American;  that  she  had 
American  canvass  and  rigging ;  and  that  the  captain 
and  the  mate  had  the  appearance  of  Americans. 
He  took  the  master  on  board  the  Benbow  with  him, 
and  the  ship's  papers.  Hie  master  returned  in  half 
an  hour,  with  the  third  lieutenant,  who  wished  him  a 
good  voyage,  and  left  him.  Not  long  after,  another 
shot  was  fired  from  the  Benbow,  and  again  brought 
them  to.  The  same  persons  came  on  board,  and  or- 
dered the  mate  and  all  the  able  seamen  to  join  the 
Benbow.  The  defendant  desired  to  know  whether 
the  John  had  any  slaves  on  board,  and  being  informed 
that  she  had  none,  he  asked  for  the  manifest,  but 
none. was  produced;  he  then  examined  the  cargo 
book,  and  observed  that  a  leaf  had  been  torn  out. 
He  added,  that  the  ship  was  not  in  the  proper 
course  for  London.  He  took  possession  of  all  the 
ship*s  papers,  and  put  them  under  seal,  and  then 
directed  the  vessel  to  be  taken  in  tow  by  a  brig 
belonging  to  his  squadron,  and  in  this  state  she 
arrived  at  Barbadoes.  After  a  few  days  every 
thing  was  restored,  and  the  vessel  was  set  at  liberty; 
but  the  master  had  previously  been  sent  a-shore  in 
custody  of  one  of  the  defendant's  oflBcers,  and  the 
mate  and  crew  had  been  treated  as  prisoners  of 
war.  The  vessel  made  JLondan  on  the  lOtfa  of 
August,  1814.  The  John  had  been  in  the  Ameri* 
can  service ;  she  had  been  taken  by  an  American 
privateer,  but  recaptured.    She  had^  at  the  time  of 
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the  seizure^  American  rigging  and  canvass.    The      ^^^^* 
reason  stated  for  her  not  having  a  manifest  on  ^^T^^^^ 
board  was^  that  there  was  no  Custom  House  at  md  Otlisn 
Senegal  or  Garee ;  and  that  when  a  vessel  was    ^^  ^* 
bound  outwards  no  papers  were  ever  given  her  by  ^'* 

any  public  officer.  She  had,  however,  a  clearance, 
which  was  a  document  signed  by  the  CJoUector  of 
the  duties  inwards,  certifying  that  those  duties  had 
been  paid.  The  point  in  which  she  ¥ras  captured 
W9S  in  her  fair  course  for  England;  and  a  vritness 
stated  that  she  would  in  all  probajbilily  cross  that 
point  in  making  her  way  home.  The  vessel  vras 
sailing  as  close  to  the  wind  as  possible ;  and  no  sus- 
picion could  reasonably  attach  that  she  was  out  of 
her  course. 

The  Solicitor  General,  and  Beat,  seijeant  for 
defendant,  contended,  that  the  action  could  not  be 
jmaintained.  The  question  is  not  whether  thte  ship 
be  good  and  lawful  prize ;  not  whether  tberie  was 
strong  and  reasonable  suspicion ;  but  whether  the 
defen^nt  did  not,  in  &ct,  take  the  John  as  prize. 
If  so,  a  court  of  common  law  cannot  try  this  ques- 
tion ;  it  belongs  to  a  Court  of  Admiralty.  If  such 
xaaes  were  to  be  Ihe  sut^ect  of  a  cooimon  law  juris* 
4iction^  no  captain  could  v^tnre  to  detain  a  ship 
ior  an  hour  after  he  had  examined  her  papers. 
They  cited  Le  Caux  v.  Mden,  Douglas,  594.  If 
the  plaintifs  have  a  right  to  recover^  the  captain, 
and  ev^ry  oflKcer  and  sattor,  would  severally  have  a 
fight  to  bring  |in  action  of  trespass.  The  ques- 
tion, titierefore^  is,  did  the  defendant,  exercising,  if 
they  please^  aft  cirrAn^ctus  judgme^  take  the  John 
ap  prne?    If  sOi  09  action  lies  at  common  law. 
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I^ARSON. 


The  want  of  a  manifest  was  a  strong  ground  of 
suspicion.  The  36  G.  3.  c.  40.  s.  3.  requires  the 
masters  of  vessels^  before  clearing  out  from  the 
King's  dominions  in  foreign  ports^  to  deliver  a  ma- 
nifest to  the  officer  or  collector  of  the  customs  there ; 
and,  if  there  be  tio  officer  or  collector,  then  to  some 
principal  officer  or  magistrate  of  the  place,  who  are 
to  cause  a  duplicate  to  be  made,  and  to  indorse  upon 
the  original  manifest  the  day  and  year  when  it  was 
produced,  and  to  return  it  to  the  master  of  the  ves- 
sel before  she  clears  out.  Add  to  this,  that  the  vessd 
had  been  in  the  American  service,  and  had,  at  the 
time,  American  rigging  and  canvass  on  board. 
They  contended,  that  these  circumstances,  though 
they  did  not  make  the  vessel  a  subject  of  prize,  con- 
stituted a  strong  ground  of  suspicion,  and  warranted 
her  detention. 


GiBBs,  C.  J. — I  am  of  opinion  that  the  present 
action  cannot  be  maintained :  though  the  capture 
might  have  been  improper,  a  court  of  common  law 
has  no  jurisdiction.  The  injured  are  not  without 
remedy,  but  this  is  not  their  remedy.  If  such  an 
action  might  be  supported  here,  the  consequence 
would  be,  that  every  mariner  might  bring  a  separate 
action  against  the  captors .  The  law  has  established 
a  proper  tribunal  in  the  Courts  of  Admiralty,  who 
are  better  acquainted  with  the  principles  of  such 
cases,  and  can  apply  themselves  to  each  particular^ 
and  examine  every  circumstance.  In  a  case,  whe- 
ther a  capture  be  prize  or  not,  they  enquire  whether 
the  captain  has  misconducted  himself:  if  he  has^ 
they  give  the  injured  party  a  suitable  recompense. 
There  is  nothing  in  the  plaintiff's  case  which 
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does  not  shew  that  the  defendant  seized  the  John 
as  an  American  prize ;  and  if  she  were  seized  under 
this  impression^  there  is  an  end  of  the  question. 
The  want  of  the  manifest  was  a  strong  circum- 
stance that  she  was  not  British.  She  had  been  in 
the  American  service ;  she  had  been  fitted  out  in 
that  service,  and  had  the  rigging  and  canvass  of 
that  nation  on  board.  Then  she  had  no  manifest. 
The  defendant  sends  a  prize  master  on  board ;  the 
captain  and  officers  are  treated  as  prisoners  of  war. 
On  the  whole^  therefore^  I  am  of  opinion  that  this 
ship  was  seized  as  prize^  and  that  the  present  action 
cannot  be  maintained.  I  consider  it  purely  upon 
the  general  issue^  and  not  on  the  special  pleas. 


1815. 


Faith 
and  Others 

PsARsoir. 


Plaintiffs  nonsuited. 

Len%,  and  Vaughan,  Serjeants^  and  Abbott^  for 
plaintiffs. 

The  SolkUor  General^  and  Best,  serjeant^  and 
Richardson,  for  defendant. 

[Attoraicf,  AOm Egm  and  G0.] 


Jq  the  ensuing  terni)  Lensj 
seijeanty  moTed  to  set  aside  the 
Bonsait.  He  contended,  that 
it  onght  to  hare  been  left  to.  the 
jury  to  say,  whether  the  sei* 
sure  was  as  prize^  or  on  any 
other  ground.  The  case  of 
LeCauxf.  Edeuy  did  notde. 
cide  that  the  plaintiffs  could 
not  recover  where  there  were 


sereral  conjoint  pretences  for 
the  seizure,  but  only  where 
the  ship  was  taken  as  prise ; 
that  action,  he  obserred,  was 
for  false  imprisonment;  here^ 
the  only  question  was,  whether 
the  ship  had  been  seized  for 
this  cause  only.  The  defend- 
ant ought  to  haTO  been  called 
upon  to  proTe  that,  in  fact, 
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and  Others 

o. 
Pearson. 


tlie  Tdssel  had  been  seised  as 
prize^  and  that  this  was  not 
a  mere  after-thought  on  his 
part.   ' 

Lord  CSiief  Justice  Gibb$  re- 
peated in  substance  the  opi- 
ni6n  which  he  hadtezpressed  at 
the  trial.  He  added,  I  am  still 
of  opinion,  that  this  ship  was 
seized  as  prize,  and  I  am  not 
sure  that  I  ought  not  to  hare 
stopt  the  cause  sooner  then  I 
did.  The  rest  of  the  Court 
concurred. — Rule  refused. — ^ 
idanhalPs  Rep.  133. 


The  cases  of  Le  Caux  y. 
Eden^  Dougl.  570,  and  Lindo 
T.  Rodm^i  ibid,  hare  so  fully 
established  the    maxim,  that 
captures  made  on  the  high  seas, 
jure  beUiy  are  exclusively  with- 
in the  conusance  of  the  Courts 
of  Admiralty,  and  thereby  en- 
tirely exemptjed  from  the  juris- 
diction of  the  common  law,  that 
it  is  unnecessary  to  re? iew  the 
principles  of  Ae  present  deci- 
sion.   The  reason  is  as  simple 
as   the   maxim.    Such   cases, 
whether  of  capture  or  deten- 
tion, form  the  subject  matter 
of  the  Admiralty  jurisdiction. 
They  often  arise  from  circum- 
stances which  could  not  be 
given  in  evidence  in  Courts  of 
Justice  without  great  public 
mischief;  and  are  frequently 
made  upon  the  discretion,  the 
opbnon,  the  apprehension^  of 


naval  oficers,  which  can  only 
properly  be  examined  by  the 
equitable  jurisdiction  of  Courts 
proceeding  in  the  latitude  of 
the  lailr  of   nations. — Subse- 
quent, however,  to  the  cases  of 
Le  Caux  v.  Edm^  it  has  been 
questioned,  whether  the  com« 
mon  law  should  not  exercise  a 
jurisdiction,  so  far  at  least  as 
to  ascertain  whether  a  capture 
or  detention  have  been  made 
upon  reasonable  and  proliabie 
grounds.    Would  not  this  be 
at  once  to  determine  the  ques« 
tion.    In  order  to  decide  the 
reasonableness  of  the  capture, 
would  it  not  be  necessary  to  en« 
ter  into  the  evidence  of  the  cir- 
cnmstances  which  determined 
the  defendant  to  make  it.    In 
many  cases  the  discretion  of 
the  lung's  oflEicers,  acting  on 
the  high  seas,  necessarily  re- 
quires a  most  extensive  lati« 
tude.    They  may  act,  and  in 
some  cases  are  bound  to  act^ 
upon  suspicion ;  they  may  act 
upon  secret  communications; 
they  may  act  upon  innumera- 
ble causes,  which,  from  their 
vagueness,  have  not  a  sufficient 
body  to  l)e  tangible  at  oommon 
law.     But  the  rules  of  efi* 
dence  in  the  Courts  of  Admi- 
ralty are  framed  accoidingly; 
and  a  long  practice  and  an  nn- 
intermpted  course  of  preoe^ 
dents  have   marked    out   an 
eqoitdile  oompass  to  tbeir  dif* 
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<if«lion,  and  administered  a 
reaedj  agahut  a  dangeroas 
generality  or  abuse  of  power. 
It  is  no  answer  to  say  a  Coart 
of  Admiralty  lias  acquitted  a 
ibip  sailed  as  priie.  Tliere 
BMgiit  iiave  Iwen  cause  for  the 
detention,  thoogb  none  for  the 
condemnation.  There  might 
lie  a  reasonable  suspidon  upon 
which  an  'Oilioer  would  lie 
wanting  in  bis  duty  if  he  should 
not  make  a  seizure.  The 
Courts  of  Admiralty  adminis* 
ter  jwstice  l)ctween  the  parties 
in  all  those  cases.  On  the  one 
hand,  tbey  necessarily  protect 
the  proper  discretion  of  the 
king's  officers,  and  will  not 
subject  them  to  ruin  for  errors 
natural  and  venial  in  the  ezer- 
die  of  a  general  prudence.  On 
the  other  hand,  they  will 
equally  protect  the  neutral,  or 
the  native  merchant,  from  op« 
pression,  caprice,  or  any  loss 
and  damage,  whether  from 
negligence  or  criminal  indiffer- 
ence. The  rule,  therefore, 
seems  to  be  this : — ^Whenever 
it  appears,  incidentally,  in  the 
trial  of  a  question  of  wrong 
committed  on  the  high  seas,  by 
capture  or  detention,  that  such 
capture  or  detention  has  been 
made  bona  fide  a$  prize^  a 
Court  of  common  law  has  no 
jnrifdiction;  they  mustdbmiss 
the  subject  to  its  proper  court, 
the   instant  the  question  ^f 


prize  or  Ao  prize  presents  itself        1  SI  5. 
upon  the  evidence.  V^^N^^i/ 

With  respect  to  prirateers,  A^^ 
or  letters  of  marque,  the  Courts 
of  Admiralty  have  a  more  ex«  PiAksoif* 
tensive  jurisdiction  than  as 
respects  king's  ships.  As  re- 
gards the  former,  if  any  act  of 
oppression,  cruelty,  or  general 
abuse,  have  been  committed, 
they  have  not  only  the  power 
of  awarding  a  suitable  com^ 
pensatfon  to  the  party  injured, 
but  they  are  authorised  to  de- 
prive tiiem  of  their  letters  of 
marque.  They,  in  fact,  act  as 
a  Board  of  Admiralty  to  ships 
of  such  denomination,  and 
have  their  summary  jurisdic- 
tion. The  law  is  laid  down  by 
the  Prize  Act,  which  expressly 
inflicts  on  all  acts  of  cruelty 
the  forfeiture  of  the  letters 
of  marque.  In  5  Robhuony  9. 
Sir  WiUiam  Seoit^  speaking 
on  this  point,  says,  ^<  I  consi- 
der this  to  be  no  more  than  a 
formal  declaration  of  what  was 
the  ancient  law  pf  the  Admi- 
ralty." As  regards  the  king^s 
ships,  they  are,  in  the  first  in- 
stance, more  immediately  un- 
der the  superintendance  of  the 
Lords  Commissioners  of  the 
Admiralty.  The  dignity  of  the 
flag,  and  even  of  the  officers^ 
puts  them  in  a  degree  above 
the  necessity  of  this  vigilant 
controul. 

It  might  be   easy  to  dte 
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Faith 
and  Others 

V, 
PXAJtflOK. 


cases  ia  which  the  courts  of 
oommoirlaw  hare  disclaimed  a 
jurisdiction  orer  matters  of  an 
analogous  kind.  But  the  rule 
is  sufficiently  prominent  in  all 
of  them. 

It  may  b%  necessary  how< 
erer  to  obserre  In  order  to 
mark  the  distinction^  that  the 
case  of  Le  Coax  t.  Eden  was 
an  action  of  trespass  for  false 
imprisonment  of  the  plaintiff's 
person.  In  the  capture  or 
detention  of  a  ship,  the  officers 
and  crew  are  necessarily  impri- 
soned for  a  time;  and  if  the 
principal  question,  that  of  seiz- 
ing the  ship,  belong  exclusiTely 
lb  the  Admiralty  jurisdiction, 
to  separate  the  question  of  prize 
or  no  prize,  and  that  concern- 
ing the  incidental  damage, 
would  be  io  divide  between 
two  different  jurisdictions  the 
fame  entire  transaction*  It  is 
equally  a  trespass  to  take  a 
man's  ship  as  to  take  his  per- 
son ;  but  if  the  original  orprin- 
cipel  matter  be  not  conusable 
at  common  law,  neither  are 
the  consequences.  1  Ley.  243, 
2  Le?.  25.  MoUoy,  lib.  1.  c. 
4.  §  32. 

The  common  law  jurisdic- 
*tion,  however,  is  not  excluded, 
without  a  just  consideration  of 
the  greater  advantages  to  be 
obtained  before  that  tribunal 
to  which  the  case  is  referred. 

The  promptitude  of  the  de- 


cisions of  the  Courts  of  Admi- 
ralty is  a  great  benefit  to  both 
parties ;  for,  so  admirably  fnuo^ 
ed  are  the  rules  of  that  Court 
for  accelerating  business  of  this 
kind,  that  a  cause  can  hardly 
last  beyond  a  month.  There 
is  another  great  convenience  in 
the  Admiralty  suit,  that  all 
parties  concerned  may  join  in 
one  libel ;  whereas  if  an  action 
at  common  law  could  be  sup- 
ported,^ the  numberless  suits  to 
which  every  indiTidual  amongst 
the  captors  would  be  exposed, 
in  the  circumstance  of  costs 
alone,  independent  of  damages, 
would  bring  ruin  upon  the  par- 
ties involved  in  them. 

All  the  cases  which  have 
been  determined  upon  this  sub- 
ject have  been  decided  upon 
thtf  general  issue  pleaded  by 
the  defendant.  No  special 
pleading  can  be  necessary,  be- 
cause the  courts  of  common 
law  have  not  a  concurrent  ju- 
risdiction, but  the  Courts  of 
Admiralty  have  the  sole  and 
exclusive  concurrence.  If  the 
capture  be,  prima  fitde^  a  tres- 
pas3  at  common  law,  it  would 
be  incumbent  on  the  defendant 
to  plead  specially  that  he  seized 
the  ship  as  prize,  and  what  was 
the  cause,  or  ground  of  seizure. 
The  plea  of  noi  gutif^j  there- 
fore, is  the  proper  and  sufficient 
plea;  it  is  in  the  nature  of  a 
denial  of  the  jurisdiction  of  the 
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common  law  coarts,  and  an 
assertion  that  the  question  is 
oUenifarL  In  the  great  case 
of  Rous  T.  Hassardy  cited  in 
Le  Caux  t.  £dbi,  Douglas, 
581,  in  which  the  question  was, 
whether  an  action  of  trespass 
woold  lie  for  taking  a  ship  as 
prize.  Lord  Chief  Justice  X«e, 
faaTiog  called  two  cirilians  to 
his  assistance,  deliTered  the 
judgment  of  the  Court :  that, 
though  for  taking  a  ship  on  the 
high  seas  trespass  would  lie  at 
common  law,  yet,  when  it  was 
taken  as  prizcj  though  taken 
wrongfully,  though  it  were  ac- 
quitted, and  though  there  were 
BO  colour  for  the  taking,  the 
judge  of  the  Admiralty  was 
judge  of  the  damages  and  costs, 
as  well  as  of  the  principal  mat* 
ter.  And  his  Lordship  laid  it 
down  as  law,  that  if  such  an  ac- 
tion were  brought  in  England, 
and  the  defendant  pleaded  not 
guHijfi  the  plaintiff  could  not 
recoTcr. 

Admitting  the  question  of 
prize  or  no  prize  to  be  of  ex- 
clusive and  peculiar  jurisdic- 
tion in  the  Courts  of  Admi- 
ralty, it  has  been  contended 
notwithstanding,  that  if  the 
sentence  of  that  Court  shall 
declare  the  ship  to  be  no  prize. 


1815. 


an  action  may  be  maintained 
atcomm<Hi  law.    But  to  this 

'  it  may  be  replied,  if  the  ori-  Faith  . 
ginal  matter  be  not  conus«  ^  and  Others 
able  by  the  common  law,  the  ^* 

subsequent  matter  cannot ;  the  *^^**^** 
whole  qnestion  must  altoge- 
ther be  appropriated  to  the 
jurisdiction  of  ^he  Admiralty. 
'^  That  sentence  (says  BuUer^ 
Justice,  in  his  admirable  judg- 
ment, delirered  in  Le  Caux  t. 
Eden)  does  not  alter  the  na- 
ture of  the  original  taking.  It 
was  still  a  seizure  as  prize, 
which  the  common  law  doe^ 
not  take  notice  of,  as  a  tres- 
pass ;  and  the  sentence  cannot 
make  ihat  a  trespass,  which 
was  not  so  at  the  time  when 
the  fact  was  committed. 

'<  Upon  the  whole,  (addi«ss- 
ing  himself  to  the  case  of  Le 
Caux  T.  Eden)  as  the  plaintiff 
has  had,  or  may  have,  a  remedy 
elsewhere,  as  there  is  no  case 
in  which  it  has  ever  been  hold- 
en  that  such  an  action  oan  be 
maintained,  and  it  would  be 
attended  with  great  mischief 
and  incouTenience  if  it  could 
be  maintained,  and  as  there  are 
several  authorities  which  say, 
the  action  will  not  lie,  I  am  of 
opinion  that    there  must    be 

judgment  for  the  defendant." 
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Toeiday,  Westwood  V.  Bell  nod  Another. 

December  19. 

A.,amerehaot^  HTIROVER  to  recovcF  a  policy  of  insnnuice.*-^ 
^ecrsomcpo.  -^  Hebdcu  and  Co.  of  Leeds,  had  been  employed 
n^nraTilD-  ^y  'fc^  plaintiff^  as  agents,  to  effect  an  insurance  on 
^^ji^'c^'  goods  on  board  the  Sa%  and  Spccu/ator.  Hebden 
th^d^^'d*'^  and  Co.  employed  Robinson  and  Son  to  procure  the 
ants,  who  are  poKcies,  and  Mobmson  and  Son  transmitted  to  them 
ken7c?|i^  copies  of  two  policics^  which  purported  to  have 
no^^umt^^  been  effected  by  Robinson  and  Son,  and  debited 
be^^it  Mt-  ^^^^^  ^^^  C^-  w^th  the  premiums  and  expences. 
ingn  aDiinci-  Robtnson  and  Son  did  not  effect  the  policies ;  but. 

pal,  and  tbey 

effect  the  poll,  without  the  knowledge  of  Hebden  and  Co.  or  plain^ 
o^  mL^m  tiff,  they  applied  to  one  Clarkson,  who  employed 
Smeofthi^*  thg  defendants,  who  are  insurance  brokers;  and 
Stttadebted *  '^^  defendants  effected  the  policies  in  their  own 

to  the  defend-  names,  as  agents.    The  defendants  had  no  know- 
ants  on  a  ha* 
lance  of  ac    ledge  that  any  Other  person  was  interested  in  the 

action'broQi^  policies  cxccpt  Clavkson,  whom  they  debited  with 

&^UcS«I  ^^^  premium,  and  who,  at  the  time  of  this  transac- 

ten^ring  the  tJQn  ^as  indebted  to  them  on  a  balance  of  accounts. 

premiamand  '  ,11. 

expences:  The  defendants  claimed  a  lien  upon  the  policies 
d^endanti  ^  till  their  demand  on  Clarkson  was  satisfied.  The 
tib!fm 'tiki's!'  SaUy  was  lost :  the  plaintiff  tendered  the  premium 
dcbtwas nr  ^^^  expences  on  both  the  policies ;  but  the  defend- 
ants refused  to  deliver  them  up^  until  Clarkson*s 
debt  was  paid. 

Lens,  Serjeant^  for  the  defendants  contended^ 
that  the  plaintiff  was  not  entitled  to  recover.  The 
defendants  have  effected  the  policy  without  notice 
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that  it  was  not  on  accoatit  of  the  person  from  whom       1815. 
they  leceiTed  the  order ;  they  hate  therefore  a  lien  ^^J^^^*"*^^ 
apon  it  for  their  general  bfdance.     They  mast  be         9.       • 
supposed  to  have  made  advances  to  Clarkaan  on  the    Bell  and 
credit  of  the  policies  which  were  allowed  to  remain       °^^  ^^\ 
in  their  hands.    They  have  a  rights  therefore^  to 
satisfy  their  general  balance^  whether  before  or  after 
notice  communicated   to   them   of  the  plaintiff's 
interest 

He  cited  Mmnn  v.  Finrester,  4  Gamp.  60.  Snook 
V.  Dacidson,  2  Camp.  218. 

The  SolicUor  General,  contra. — ^If  a  merchant 
puts  goods  in  the  hands  of  a  factor^  and  the  foctor 
places  them  with  another  merchant^  who  makes  him 
advances  upon  them^  he  does  not  thereby  obtai  n  a  lien 
against  the  original  owner.  If  an  agent  represent 
himself  to  have  a  power^  with  which  he  is  not  en- 
trusted^ his  principal  is  not  bound  by  his  acts.  The 
person  who  gives  credit  to  the  representations  of 
an  agent  must  run  the  risk  of  their  being  true  or 
fake. — Lanyon  v.  BUmchard,  S  Camp.  597. 

GiBBS^  C.  J. — In  the  case  put^  it  is  assumed  that 
the  goods  originally  belonged  to  the  merchant;  and 
when  a  merchant  trusts  goods  out  of  his  hands^  they 
cannot  be  burthened  with  any  charges  but  those 
to  which  he  has  consented  to  subject  them.  I  sub- 
scribe to  the  doctrine  in  Lanyon  v.  6lanchard.^ 
But^  in  that  case^  the  agent  represented  that  he  had 
authority  to  indorse  the  bill  of  lading ;  he  had  none ; 
therefore  he  could  not  bind  the  principal.    The 
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Westwood 

V, 

Bell  and 
Another. 


plaintiff  has  founded  himself  on  false  g^ounds^  viz. 
that  the  policy  was  his  property ;  it  never  was  bis 
property.  In  its  creation  it  was  a  policy  subject  to 
the  rights  of  the  defendants  against  Clarkson.  The 
contract  was  as  between  principals ;  Clarkson  gave 
the  defendants  no  reason  to  suppose  that  he  was  not 
a  principal;  and^  because  they  treat  him  as  a  princi- 
pal^ th^y  undertake  the  duty.  The  defendants, 
therefore,  cannot  be  stripped  of  their  lien.  The 
plaintiff,  notwithstanding,  has  his  remedy  against 
Robinson  and  Son,  but  the  present  case  stands  on 
principle  and  authority.  I  should  have  determined 
it  on  principle  without  authority. 


Plaintiff  nonsuited. 

The  Solicitor  General,  and  LUdedale,  for  the 
plaintiff. 

Lem,  and  Co/)^,  Serjeants,  and  Campbell,  for 
defendants. 


[Attornies,  DetmeUtvxd  6. 


-HqU  and  F.] 


Where  a  factor,  under  a  del 
credere  commmiony  sells  goods 
as  his  own,  and  the  bayer 
knows  nothing  of  the  principal, 
the  buyer  may  set  off  any  de- 
mand he  may  have  upon  the 
factor  against  the  demand  for 
the  goods  made  by  the  princi- 
pal.   This  was  the   ease    of 


George  t.  Ciaggett,  7  T.  R. 
359.  Bat  if  an  agent  disclose 
his  principal  at  the  time,  it  is 
clear  that  he  cannot  pledge  the 
property  of  such  principal  to 
another,  with  whom  he  is  deaU 
ing,  for  his  own  priTate  debt. 
Thus,  in  Moans  t.  Henderson^ 
1   East^  336,   it  was  detdr- 
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mined,  that  an  English  subject, 
in  time  of  war,  Informing  the 
broker  that  the  property  in- 
tared  was  fieu/m/,  was  suffi- 
cient indication  to  the  broker 
that  the  party  acted  as  agent, 
and  not  on  his  own  account, 
and  that  therefore  the  rights  of 
the  principal  could  not  be 
affected  by  the  state  of  ac- 
counts between  the  agent  and 
the  broker.  If  a  factor  pledge 
the  property  of  his  principal, 
thfl  latter  oay  reeoTer  the  Ta- 


lue  of  it  in  troTer  against  the 
pawnee,  on  tendering  to  the 
factor  what  is  due  to  him, 
without  any  tender  to  the 
pawnee.  Daubigng  t.  Dutnttj 
5  T.  R.  514.  It  is  clear, 
however,  that  a  snb-agent  can- 
not acquire  the  broker's  gene- 
ral  Jien,  because  a  lien  is  a 
personal  right^  and  cannot  be 
transferred.  Vide  M^Comhie 
T.  DaoU^  7  East,  6.  Man  t.. 
Shijner^  9  East,  523.  599. 


1815. 


WSSTWOOD 

'  r. 
Bell  and 
Another. 
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Austin  and  Another  v.  Drews. 

A  policy  of  in-  #^OVENANT  on  a  policy  of  insurance  against 
^m^fire)  is  ^^  fire^  on  the  stock  and  utensils  in  the  plaintiffs' 
TtoTk^dote^  sugar  house.  The  declaration  averred  a  damage 
ho^uat^thedlf.  h  ^^^  o«  ^  8th  December,  1S13.  The  defend- 
'7whi*h  w"  *^'  pleaded,  that  the  damage  was  occasioned  by 
bcatedbya  the.  negligence  and  improper  conduct  of  the 
Dingap^rthe  plaintiffs  and  their  servants,  in  regulating  and 
ne^iigence^of  managing  the  fires  in  their  sugar  house ;  and  that 
wrvaato  ^*Sb  *^^  stock  and  utcnsils  were  damaged  by  the  smoke 
omittiDg'to      arising:  from  such  fires ;  without  this,  that  they  were 

open  the  regis-  ^  n        *  .     . 

ter,  the  heat  is  damaged  by  fire  m  the  sugar  house  within  the 

considerably  v  n  .,  %• 

increased,  by   meaning  01  the  policy. 

means  of  which 
large  quanti- 

SSieiSued;  The  plaintiffs  were  sugar  bakers.  The  sugar 
bat  no  damage  house  Contained  eiffht  stories,  in  each  of  which  were 

was  occasion-  " 

ed  to  any  thing  raw  sugars  Undergoing  preparation.  In  order  to 
and  no  greater  convcy  heat  throughout  the  premises^  there  was  a 
^^^^.  chimney  which  formed  nearly  one  side  of  the  bouse^ 
S^;^Sd,  ^long  which  a  flue  ran,  for  the  purpose  of  commu- 
that this  was    ntcatinfir  warmth  to  each.  room.     In  one  of  the 

not  aloss  with-  ,      o  ^  • 

in  th^poUcy.  stories  was  a  register,  which  was  shut  at  night,  when 
the  fires  were  extinguished.  On  the  day  when  the 
damage  took  place,  the  plaintiffs'  servant  had 
lighted  the  fire  in  the  morning  without  opening  the 
register ;  by  these  means  the  several  rooms  werd 
filled  with  sparks  and  smoke ;  the  sugar  viras  da* 
maged  by  the  excessive  heat,  and  some  of  the  syrup 
spoiled  ;  the  beams  and  cieling  in  the  upper  stories 
were  blackened^  and  the  walls  a  little  blistered.    No 
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dama^  of  moment  was  occasioned  to  any  thing  but       lau. 
the  sugar;  there  was  no  greater  fire  thau  was   ^"^^v*^ 
ordinarily  used  for  the  purposes  of  sugar  baking,  ^XnoSier'*^ 
and  no  part  of  the  substance  of  the  premises  was         v. 
injured  by  fire.  1>rewe, 

Vaughan,  Serjeant,  for  the  defendant,  contended, 
th^t  this  was  not  a  damage  by  fire  within  the  mean- 
ing of  the  policy. 

The  Solicitor  General,  contril. 

GiBBs^  C.  J. — I  am  of  opinion  that  this  is  not  a 
loss  within  the  policy.  No  greater  fire  existed 
than  was  necessary  for  the  purposes  of  the  busi^ 
ness.  By  omitting  to  open  the  register,  heat  and 
smoke  haye  been  forced  into  the  rooms  where  the 
sugars  were  preparing;  the  heat  produced  the  mis- 
chief: no  sensible  damage  resulted  from  the  smoke 
and  sparksj  and  the  occasion  which  produced  the 
excess  of  heat  was  not  a  fire  against  which  the  de- 
fendant had  undertaken  to  indemnify  the  plaintiffs. 
The  servants  had  neglected  to  open  the  register. 
What  is  this  but  a  bad  management  of  their  own 
machinery  ?  The  fire  is  where  it  ought  to  be ;  no 
more  than  it  ought  to  be.  But  it  received  afiilse 
direction  by  the  irregular  and  improvident  conduct 
of  the  plaintiffs'  servants.  As  no  substance,  there- 
fore^ was  taken  possession  of  by  the  fire,  which 
was  not  intended  to  be  fuel  for  it;  as  the 
sparks  and  smoke  caused  no  mischief,  but  as  the 
damage  arose  from  an  excess  of  heat  in  the 
rooms^  occasioned  by  the  register  being  shut,  I 
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1815.      am  of  opinion^  that  the  plaintiffs  are  not  entitled  to 
v-^^/-^/    recover. 

AuFTiN  and 
Another 

V*  The  jury  found  a  verdict  for  the  defendant. 

Drewe.  • 

The    Solicitor    General,    Lena,    serjeant^   and 
Gaselee,  for  plaintiffs. 

Vaughan,  and  Copley,  Serjeants,  and  Tindall,  for 
defendant. 

[Attorniesy  Creg9iM  and  Co. Shmee  and  Co.] 


In  the  ensuing  term  the 
Solicitor  General  moved  to  set 
aside  the  Terdict,  but  the  Court 
concurred  in  the  opinion  of  the 
Lord  C»  J«  as  expressed  at 
the  trial* 

It  is  not  to  be  concluded 
from  this  case  that  an  insurer 
on  a  policj  against  fire  is 
exempt  from  a  loss  occasioned 
thereby,  on  the  ground  that 
the  servants  of  the  assured  have 
been  careless  or  unskilful,  and 
that  the  fire  was  occasioned  by 
their  negligence  and  miscon- 
duct.   An  insurer  would  un- 


questionably be  answerable  is 
such  a  case.  The  spirit  of  the 
decision  of  the  present  case  is 
this :  that  there  was  no  loss  by 
^Cj  by  whatever  cause  or  mis- 
conduct produced.  The  in- 
jury arose  from  the  misdirec- 
tion of  heaij  occasioned  by  the 
nnsl^ilfttl  management  of  tiie 
machinery  in  the  sugar  house. 
It  was  not,  thenefore,  in  any 
'  fair  and  reasonable  construe* 
tion  of  the  policy,  one  of  those 
accidents  against  which  th« 
defendant  had  engaged  to  in- 
demnify the  plaintiffs. 
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Gbegg  and  Another  t).  Scott. 


ACTION  on  a  policy  of  insurance,  on  the  Jange     ^^^^^^ 
Grief,  at  and  from  London  to  her  port  of  »bip  to  saiUn 
discharge  in  Hollg,ndy  or  the  Ems.    In  the  first  LmdMioHoi' 
coant  the  interest  was  averred  to  be  in  the  plains  countrf  \rasat 
tiflfs;  and  there  were  other  counts  averring  it  to  iSfteoThortU 
be  in  one  Wiger  Harmens,  who  resided  in  HoU  lity)  n*>^'^**'»- 

^  ,  ttandini^  any 

Umd^  and  to  whom,  in  fact,  the  vessel  belonired.  thing  contain^ 

-_,         ,  ^  .  1  „  -  .  ed  in  hU  Ma-   . 

The    loss   was    capture  py  a  French  privateer.. jestvs Order 
The  ship  had  been  taken  and  the  papers   with  ^ApniAW9^ 
it;  the  first  license,  therefore,    was  lost;    but  a  JjIfte^V^hip 
second  bad  been  obtained,  and  was  produced.     It  ^r^^^^^J^^f^^ 
bore  date  the  5th  July,  1810,  and  waa-gr^nt^d  to  alien  enemy. 

-       •  ,  ,  Jr.  i»    i      1       1     ^       i'       «      1  An  Insurance, 

the  vessel  on  the  petition  of  the  brokers,  whp  had  therefore,  on 
obtained  the  first  license  on  a  similar  petition.  The  tow/^"*^  " 
license  was  to  the  vessel  to  sail  in  ballast  from 
London  to  Holland,  &c.  notwithstanding  any 
thing  contained  in  his  Majesty's  Order  of  Council 
of  April,  1809.  The  petition,  upon  which  the  li- 
cense was  granted,  was  not  produced. 

The  Solicitor  General  apd  Spankie,  for  the  de- 
fendant, objected ;  that  this  license  did  not  protect 
^,  Vessel  owned  by  an  alien  enemy  at  that  timfs 
resident  in  Holland.  It  might  be  desirable  to  li* 
cense  neutrals;  but  belligerents  were  differently 
circnmstanced.  In  1810,  the  coast  of  Holland 
was  in  a  state  of  blockade;  we  were  then  at 
war  with  that  country;  the  object  of  the  licensp 
'   Vol.  I.  K 
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iM&:      was  to  relieve  the  blockade :  it  did  not^  like  otder 
'"''^^''^'^^^  licenses,  adopt  the  Jange  Grief  bb  a  British  vessel 
AnoUier     ^^^  ^^^  **'"^-      ^^  consequence  of  that  license^ 
V.         which  carries  no  evidence  on  the  face  of  it  that  it 
Scott,      j^  granted  to  a  vessel  owned  by  a  Dutchman,  the 
enemy  seize  the  ship ;  they  have  the  value  by  cap* 
ture ;  and  an  alien  enemy,  the  owner,  claims  like- 
wise the  value  from  the  underwriters.    The  coun* 
cil  thought  the  license  granted  to  a  neutral ;  and 
the  license  is  only  consistent,  by  being  a  license  to 
this  ship,  provided  she  were  a  neutral. 

Vaughun  and  Toddy,  for  the  plaintiffs* — ^This 
wall  in  effect  a  license  to  the  vessel  to  return  to 
Hdliand  in  ballast.  It  is  clear  that  she  had  brought 
a  c^rgo  from  Holland  with  a  sufficient  license ;  and 
she  is  here  with  the  knowledge  of  Government.  It 
is  objected  4:hat  it  may  be  a  license  to  protect  ene* 
my^s  property.  Government  might  use  the  ship  for 
that  purpose,  and  extend  the  protection  to  property 
of  any  description.  This  is  ndt  a  license  for  goods, 
but  specifically  to  the  ship ;  to  a  Dutch  ship,  and 
to  a  Dutch  captain.  It  would  be  a  fraud  in  Go* 
vernment  to  allow  an  enemy  to  import  goods  into 
this  country,  and  not  to  permit  the  vessel  to  return 
in  ballast.  The  King  may  grant  such  a  license; 
and  it  is  evident  that  the  vessel  was  only  returning 
in  baHast  after  depositing  her  cargo  in  this  coun* 
try.  They  cited  ilagerdom  v.  Jteuf^  1  Maule  and 
Sdvr.  567. 

GiBBS,  C.  J. — I  think  this  license  was  not  suffi- 
cient to  cover  enemy's  property :  we  were  at  waf 
xnih  Holland.   The  Order  of  Council  of  1809  bad 
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prohibited  all  vessels  from  sailing  to  any  port  within       I815. 
that  district  to  which  this  vessel  was  bound.     Some  ^^-^^v'V-/ 
Kcense  was  necessary.    TThe  King,  receding  from  ^a^^J,"^ 
his  belligerent  rights^  might  grant  a  license  to  an         v. 
alien  enemy^  and  legalize  the  voyage;  he  might      Scott. 
grant  a  license  to  the  ship  to  proceed  to  the  prohi- 
bited ports.    The  question  is^  whether  the  license 
protects  the  ship^  being  an  enemy's  property.    If 
the  object  of  this  license  were  to  protect  an  ene-  ' 

ny's  ship^  and  I  could  see  this  ship  to  be  an  enemy's 
property^  it  is  sufficient.  But  if  it  be  to  protect 
her  from  the  Order  of  Council^  it  is  not  sufficient. 
I  can  look  only  to  the  license :  the  petition  we  have 
not.  In  Hagedam  v.  Reid  the  license  was  to  im- 
port a  cargo^  though  the  insurance  was  on  the 
ship ;  the  license  in  that  case  included  all  flags^ 
though  the  King's  enemies^  except  a  French  j9ag.  If 
I  found  that  this  was  a  license  to  brokers  and  neutral 
merchants  to  export  a  cargo  to  Holland  in  any 
vessel  but  a  French  vessel^  I  should*  say  it  extended 
to  a  Dutch  vessel.  Looking  only  to  this  license^ 
which  is  granted  for  this  ship  tQ  go  back  to .  Hoi* 
land  in  baUast^  and  this  being  an  insurance  on  the 
ship^  I  do  not  know  bow  it  can  protect  her  as 
enefny's  property.  I  cannot  cdlect  from  the  li- 
cense a  privilege  to  the  persons  who  obtained  it^ 
to  be  interested  in  a  ship  belonging  to  an  alien 
enemy.  It  is  apparent  that  the  object  of  this 
Hcense  was  to  remove  the  disability  occasioned  by 
the  Order  of  Council. 

Plaintiffii  nonsuited. 

K2 
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Aldiough  the  state  of  JSu- 
ropcy  in  which  the  late  exten* 
lire  system  of  licenses  origi* 
Bated,  has  passecf  away,  most 
(>robably  never  to  return  ; 
yet,  as  io  sdme  future  war,  a 
condition  of  things  may  arise, 
requiring  a  partial  application 
of  the.same  system,  it  nuynot 
be  useless  to  explain  the  prin- 
ciples, and  to  refer  to  the  lead* 
ing  decisions,  upon  which  the 
practice  of  granting  and  inter- 
preting licenses  was  controlled 
and  regulated. 

The  naTigation  laws,  and 
more  especially  the  celebrated 
act  df  12  Chas.  %  c.  18.  (the 
basis  of  our  commercial  sys- 
tem,) being  the  statutes  of  the 
realm,  could  not  of  coarse  be 
dispensed  with  by  the  preroga- 
tire  of  the  crown.  But  it  has 
b#n  found  necessary  on  many 
occasions  to  hare  recourse  to 
parliament  to  suspend  their 
operation  in  time  of  war.  Va- 
rious acts  therefore  were  pass- 
ed, to  alter  or  qiM^Iify  them 
according  to  the  new  condition 
6t  things  which  was  produced. 


By  these  acts,  a  special  power 
is  gi?en  to  the  King  in  Coun- 
cil to  modify  or  dispense  with 
such  proTisions  as  might  be 
found  expedient  in  particular 
conjunctures.    Under  some  of 

.  these  statutes,  licenses  were 
directed  to  be  granted  by  an 
Order  in  Council,  &c. :  under 
others,  the  Secretaries  of  State,, 
by  an  authority  ,  under  the 
King's  sign  manual,  and  in 
pursuance    of    an    Order    of 

'  Council  specially  authorizing 
the  grant,  were  empowered  to 
act  in  the  placenif  the  soTe» 
reign.  The  principal  acts  were, 
the  43  G.  3.  c.  159.  8.  15.,  45 
G.  3.C.  34.,  46G.  3.  c.  Ill,, 
47  G.  3.  c.  27.,  48  G.  3.  c. 
37.,  48  G.  3.  c.  126.,  49  6. 
3.  c.  25.,  49  G.  3.  c.  60.  At. 
the  authority  to  grant  these 
licenses  was  derirod  from  the 
whole  legislature,  the  power 
under  them  was  consequently 
restricted  to  the  letter  and  rea«» 
sonable  intendment  of  the  se- 
Teral  acts,  and  could  not  hm 
extended  farther  than  the  sta* 
tntes  themselres  permitted. 
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Independently  of  this  power 
of -bestowing  licenses,  by  which 
the  restrictions  of  the  naTiga- 
tion  law  were  dispensed  with, 
the  Crown,  by  its  prerogatire^ 
mlready  possessed  a  power  of 
granting  privileges  and  dispen- 
sations, .by  which  it  receded 
from  its  own  rights  in  a  state  of 
war.  Upon  these  conjoint  le- 
gal powers,  therefore,  tiz.  the 
licenses  by  statnte,  which  was 
an  enlargement  of  the  powers 
of  the  Crown  by  acts  of  par- 
liament, and  the  licenses  by 
prerogative,  which  were  of  in- 
herent right,  was  bnilt  a  sys- 
tem sufficiently  large  to  accom- 
modate itself  to  Europe  under 
the  Milan  and  Berlin  decrees. 
Bang  granted  for  commercial' 
purposes,  they  were  pot  deem- 
ed to  be  arietisHmijuris :  they 
were  not  construed  so  teoa- 
cionsly  as  the  grants  of  the' 
Crown  in  oidinary  to  the  sub- 
ject. Thctr  object  was  to  dis- 
embarrass commerce  from  the 
restrictions  which  the  enemy 
had  thrown  upon  it.  The 
Crown,  in  these  licenses,  gave 
aothing  but  a  more  eatensiTO 
liberty  of  trade  and  commerce ; 
of  importation  and  exporta- 
tion. It  no  way  diminished 
Hi  own  stock,  whilst  it  con- 
sulted the  interest  of  the  re- 
feoue.  Hence  it  liecame, 
thosgh  not  indeed  in  the  first  in- 
iteooe,  apracticeof  the  Courta 


of  Admiralty,  and  likewise  of        ISIS. 

the  Courts  of  common  law  (in     v^V^^ 

which  such  licenses  came  in-    GatCG  and 

ddentally  under  their  cogni-     Another 

zance  in  questions  of  policies       ^^* 

of  insurance,  freight,  &c.)  to 

interpret  -them  liberally   and 

laigely,  and  with  none  of  that 

jealous    apprehension   of  the 

subject  taking  more  than  the 

Crown  intended  to  give,   by 

which  royal  grants  had  been 

fettered  and  controlled  at  com- 
mon law. 
It  would  be  a  want  of  due 
'  professional  feeling,  now  that  , 

the  subject  presents  itself,  not 

to  join  the  humble  testimony  of 

the  writer  of  this  note  (with  the 

concurrent  praise  of  all)  to  thd 

profound  and  accurate  learning 
.  of  Sir  WilUam  Scoit,  who,  in 

the  administration  of  this  law^ 

has  shewn  how  the  most  liberal 

equity  can  be  reconciled  with 

the  requisite  certainty  of  law* 

He  is  in  fact  the  author  of  the 

whole  learning  of  the  law  re* 

lating  to  the  system  of  licenses. 

And  if  it  be  considered  how 

suddenly  and  unexpectedly  the 

circumstances  arose^  it  must  be 

matter  of  reasonable  admira- 
tion, and  of  the  most  unqua- 
lified praise,  that  a  connected 

set  of  principles,  so  consistent 

with  law,  and  the  practice  of 

the  Courts,  was  as  immediately 

iutented  to  meet  and  embrace 

them.  .  It   must   remind  the 
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common  lawyer  of  tke  cele* 
brated  fiction  of  uses^  so  inge* 
nlonsly  invented  and  intro-^ 
dnced  by  the  clergy  to  evade 
the  statutes  of  mortmain.  The 
law  of  licensing,  a  term  and 
title  already  known  to  the  Ad- 
miralty  Courts,  was  thus  ex- 
tended to  comprehend  a  new 
and  unexpected  state  of  things* 
A  certain  nature,  suitdiie  prin- 
ciples, and  rules,  were  given 
to  it;  and  most  ingeniously, 
and  at  the  same  tipie  most 
learnedly,  they  were  made  to 
accommodate  themselves  to  all 
the  cases  which  could  occur. 
The  limits  of  a  note  will  only 
enable  us  to  give  a  summary 
of  the  leading  cases  which 
have  been  decided  upon  this 
subject. 

We  have,  already  observ- 
ed, that  the  Kli^,  who  is  the 
arbiter  of  foreign  commerce, 
may  regulate  it,  except  he 
be  restrained  by  statutes ;  but 
be  cannot  change  the  law  of 
the  land,  or  the  law  of  na- 
tions, by  geueral  and  unlimited 
legulations. 

He  may  give  an  enemy  li- 
berty to  import;  he  may  place 
a  whole  district,  though  the 
member  of  a  hostile  country, 
in  a  state  of  amity ;  he  may 
exempt  any  individual  from  the 
operationofwar.  1^  Acton,  313. 

But  a  license  to  an  enemy 
to  import  goods  must  be  ex- 


press, for  an  enemy  will  not 
be  protected  by  a  general  li- 
cense. 1  Acton,  313. 

In  all  cases,  however,  in 
which'  the  King  grants  a  li- 
cense, he  may  also  qualify  it, 
in  which  case  the  parties  seek- 
ing to  protect  themselves  under 
it  must  conform  to  its  regular 
tions.  1  East,  475. 

In  the  case  of  the  Camopo^ 
Ute^  4  Rob.  11.  Sir  WiUiam 
ScoU  says,  ^^  a  license  is  a  high 
act  of  sovereignty:  they  are 
necessarily  sirkti  jurii,  and 
must  not  be  carried  farther 
than  the  intention  of  the  great 
authority  which  grants  them 
may  be  supposed  to  extend.  I 
do  not  say  that  they  are  to  be 
construed  with  pedantic  aocu* 
racy,  or  that  every  small  de- 
viation shall  vitiate  the  fair 
effect  of  them." 

Again  that  learned  Judge 
observes,  >^  the  shipper  oIh 
tains  a  license,  which  is  a 
thing  sirwiijuri$y  to  be  ob* 
tained  by  a  fair  and  candid  re- 
presentation, and  to  be  fairly 
pursued."    4  Rob.  96. 

In  thb  case,  iheComqpoiilef 
Sir  ffUUam  ScoUj  proceeds  to 
lay  down  certain  rules  for  the 
obtaining  and  construction  of 
licenses,  which  are  most  fit  to 
be  attended  to.  <<  Twe  dr- 
cumstances,"  be  says,  .^^are 
required  to  give  dee  eSect  to  a 
license:  Ist,  that  the  inteetlea 
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of  the  gv^ntor  sball  be  pur* 
ined ;  ^  that  there  shall  be 
an  entire  bona  Jfdet  on  the 
pert  of  the  nseir.  It  baa  bee^ 
eentended  that  the  Utter  alone 
ihonld  he  sufficient,  and  that 
a  oonstmction  of  the  grant 
merely  erroneoei  dionld  not 
prejndice.  This  is,  I  thinly, 
laid  down  too  looieljr.  It 
99em»  absolately  essential,' that 
fkai  only  shall  be  done,  which 
the  grantor  intended  to  permit : 
whatefer  he  did  not  mean  to 
permit  is  absolutely  interdict- 
ed;  and  the  party  who  uses 
the  license  engages  not  only 
for  fair  intention,  but  for  an 
accurate  interpietation  and  ex* 
ecntion.  I  do  not  mean  to 
e^dnde  such  a  latitude  as  may 
be  supposed  to  conform  to  the 
intentions  of  the  grantor  lite- 
rally understood." 

In  the  early  cases  upon  li« 
censes  in  the  common  law 
Cenrt^  the  indfaiation  of  the 
JndgM  was  in  faTonr  of  a  li- 
beral construction  of  them. 
Thus  in  Jhsfflis  r.  Parrsf^  Z 
Sos.  and  Ful.  3.,  where  a  li- 
cense was  obtaine4  by  A.  to 
import  from  an  enemy's  coun* 
try,  in  six  ships,  such  goods  as 
should  be  spedfied  in  his  bill 
of  lading,  end  goods  were  im* 
ported  on  board  one  of  the  six 
phips  en  account  of  B«,  C,  and 
p.,  to  whoD(  soTeral  bills  of 
ll4iof  were  sent  f^c  tbeir  re* 


laia. 


SeetT* 


spectlTo  gMif  end  ope  gf  pe- 

ral  hill  of  lading  for  the  wholQ 

cargo   was  sent  to  A,;  the   GuEAoand 

Court  of  Common  Fleas  h?l4      Au^hn 

the  whole  cargo  to  be  pro*  '* 

tected.    In  this  case  Lord  4h 

vanl^  obiened,  <^  we  are  wi 

to  construe  the  9/cis  of  Go« 

Temment  strictly  against  ik» 

merchant.    If  it  had  been  ip4 

tended  that  tbQ  licepse  should 

have  beep  more  confined,  I 

think  it  would  hate  been  .e^^ 

pressed." 

In  the  case  of  the  Jange  J09 
htumety  which  was  a  case  pre* 
cisely  similar,  4  Rob.  963., 
Sir  fViliiam  Scott  decided  jn 
direct  opposition  to  the  judg- 
ment of  the  Common  Pleas, 
holding,  that  when  a  license  is 
granted  to  one  person  Jt  can- 
not be  extended  to  the  protec- 
tion of  all  other  persons  who 
may  be  permitted  by  that  per- 
son to  take  advantage  of  it. 
<<The  great  principle,"  he 
says,  ^^  in  these  cases  is,  that 
fttbjects  are  not  to  trade  with 
the  enemy  without  the  special 
permission  of  the  GoTemment; 
and  a  material  object  of  con* 
troul  which  GoTernment  ex- 
ercises oTer  such  trade  is,  that 
it  may  judge  of  the  particular 
persons  who  are  fit  to  be  en- 
trusted with  anexemptiou  frpm 
the  ordinary  restrictions  of  a 
state  of  war."  See  likewise  the 
case  of  the  Aurora.  4  IU»b.318. 
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^^^"^"^  howerer,  the  Courts  of  com^ 
GREooand  monlaw  adopted  a  more  \U 
Another  beral  construction.  Thus, 
where  a  license  was  granted  to 
A.,  on  behalf  of  hitnself  and 
other  British  merchants,  to 
export  goods  to  certain  places 
Withiit  the  influence  of  th6 
enemy,  which  places  were  in- 
terdicted to  British  commerce, 
it  was  held  sufficient  to  legalize 
an  insurance  upon  such  adven- 
ture, if  it  appeared  that  A. 
was  the  agent  employed  for 
the  British  merchants  really 
Interested  in  it,  to  get  the  li- 
cense, though  he  had  no  pro- 
perty in  the  goods  himself. 
Rawlinson  r.  Janson^  1^  Eastj 
223.  Sed  vide  Barlow  t. 
Mcintosh,  12  East,  ill. 

Where  a  license  was  granted 
to  A.  of  Birmingham,  for  the 
importation  of  certain  goods 
from  Holland  into  this  coun- 
try, Sir  fVilUam  Scott  decided 
that  such  license  wt>uld  not 
protect  a  shipment  made  by 
him  in  Holland  in  person,  and 
under  papers  describing  the 
firm  of  bis  house  as  A.  and  Co. 
of  Amsterdam.  Jonge  Kas^ 
sina,  5  Rob.  297.  So  a  ge-^ 
neral  license  is  to  be  construed 
strictly,  and  will  not  extend  to 
the  protection  of  enemy's  pro- 
perty. The  Josephincj  1  Ac- 
ton, 3  i  3.  But  a  license,  par- 
ticularly specifying  any  flagy 


protects  eren  enemas  proper- 
ty. 1  Acton,  332.    So  whetd 
a  license  was  granted  to  a  Bri- 
tish merchant  by  name,  on  be^ 
half  of  himself  and  others,  to 
export   io  Petersburgh,   and 
import  a  cargo  thencd,  it  was 
held,  that  an  alien  enemy  might 
lawfully  be  interested  in  the 
export  cargo,  as  well  as  in  the 
import  cargo.     F^e  t,  BeU^ 
4  Taunt.  4.      The  decision  in 
that  case  turned  upon  the  ge- 
neral   words   of  the  license, 
Which  was  to  the  grantee  by 
name,    on  behalf  of   himself 
and  others.   The  object  was  to 
facilitate  the  export  of  British 
gOodb,    to    effect  whibh   the 
goods  must  necessarily  be  con- 
signed to  foreigners.     A  dif- 
ferent construction  would  ob- 
Tiously  have  impeded  the  com- 
mercial purposes  for  which  the 
license  was  granted.    So  it  has 
been  faolden  by  K.  B.    that 
a  license  to  J.  H.  6f  London 
merchant,  on  behalf  of  himself 
and  other  British  merchants, 
to  import  a  cargo  from  certain 
limits,  within  which  an  ene- 
my's port  was  situate,  in  any 
Vessel  bearing  an/ flag  except 
the  French,  would  protect  a 
ship  trading   from  that  port, 
in  which  ship  J.  H.  and  an 
alien  enemy  were  jointly  inte- 
rested.   Hagedom  t.  Reid,  1 
Bfaule  and  Selw.  567.    The 
Court  thought  that  the  true 
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tonstrucdon  of  tliat  license 
was  to  protect  a  trade  in  any 
ship  excq>t  one  bearing  the 
French  flag. 
.  Sed  vide  Hagedom  t.  Bu" 
zeti,  1  Maule  and  Selw.  100. 
Metmeii  t.  Bovhdm^  15  East, 
477.  JFYcruST.  Crokaitj  ibid. 
522.  Fenion  V.Pearson, 419. 
Parkin  t.  Dick,  11  Bast,  502. 
and  the  cases  referred  to  in  the 
argument  in  2  Maule  and  Selw. 
104. 

A  license  to  ^<  sail  under 
any  flag  except  the  French,*' 
was  held  to  eicinde  French 
ownerships.  Edw.  Adm.  Cases, 
44.  But  a  similar  license  was 
held  to  protect  the  property 
of  persons  in  countries  unex- 
pectedly annexed  to  France, 
whilst  engaged  in  Britbh  com- 
merce, ibid.  45.  But  a  ressel 
carrying  a  cargo  to  the  port^  of 
the  enemy,  under  a  license  to 
proceed  thither  in  ballast,  for 
the  purpose  of  bringing  a  cargo 
to  tl^is  country,  was  held  not 
to  be  protected,  ibid.^11. 

A  license  to  import  a  cargo 
into  this  country,  was  deemed 
sufficient  to  protect  a  Tossel 
proceeding  in  ballast  to  the 
port  of  shipment  for  that  pur- 
pose, ibid.  34.  Whenever  a 
license  is  granted  on  a  condi- 
tion, that  condition  must  be 
truly  and  faithfully  performed. 

Van^ekY.  WhUmore,  1  East, 

486.   See  likewbe  a  note  of 


Gordon  and  Vaughan  anneked        1815* 
to  the  case  of  Shiffher  t.  Gor-  ^^^V^^ 
don,  12  East,  502.'  Guxaoand 

Thus  in  the  case  of  the  £ii-  Another 
ropa,  where  the  condition  of  ^^* 
the  license  was,  for  the  ressel 
to  touch  at  Leiih,  and  it  was 
not  complied  with.  Sir  Wil» 
liam  ScoU  condemned  tlie  Tes« 
sel.  Edw.  32.  And  the  sen* 
tence  was  affirmed  on  appeal* 
It  is  a  TioUtion  of  a  license  to 
touch  at  an  interdicted  port^ 
under,  a  license  for  a  diiect 
Toyage  to  this  country.  The 
presumption  being,  that,  at  the 
intermediate  port,  the  ress^ 
might  receive  another  destina- 
tion, or  might  actually  deliver 
her  caigo  in  that  port.  Edw« 
42.  Secus,  if  it  be  not  known 
to  be  such  at  the  time  of  saQ* 
ing,  ibid.  40. 

The  ttords  in  a  license,  '^to 
whomsoever  the  property  may 
appear  to  belong,*'  have  been 
held  to  protect  the  property  of 
an  enemy,  ibid.  20. 

A  license  to  sail  under  any 
flag  except  the  French  wamot 
deemed  to  be  vitiated  by  the 
owner  becoming  a  French  sub- 
ject during  the  course  of  the 
transaction,  ibid.  45. 

So,  in  a  case  where  permis- 
sion has  been  given  by  a  license 
to  export  a  cargo,  the  original 
license  is  sufficient  to  protect 
the  ship  and  cargo,  not  only 
ewido,  but  redeumfpy  where  the 
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f  rif  inal  purpose  has  been  de« 
feated  by  the  elements,  or  the 
arts  of  the  enemy.  Case  of 
the  Jonge  Frederick^  Majf  10, 
18iO. 

A  license  granted  subse- 
quently to  the  date  of  the  cap- 
ture was  held  to  be  no  protec- 
tion. Case  of  the  St.  Ivauy 
iVackUn,  iV^.  12, 1911. 

In  this  case  Sir  WSliam 
Scott  observed,  ^^  a  license  is 
in  its  very  nature  prospectiTO, 
pointing  to  something  which 
has  not  yet  been  done,  and 
cannot  be  done  at  all  without 
such  permissiont  Where  the 
act  has  already  been  done,  and 
reqi^ires  to  be  upheld,  it  must 
be  by  an  express  confirmation 
of  the  act  itself,  as  by  an  in- 
demnity granted  to  the  party ; 
but  a  license  necessarily  looks 
to  that  which  remains  to  be 
done,  and  can  extend  its  in- 
fluence only  to  future  opera- 
tions." 

A  license  to  import  a  cargo 
in  one  vessel  was  held  to  pro- 
tect the  importation  of  the 
jnme  cargo  in  two  vessels  j  and 


from  a  different  port,  it  being 
shewn  that  it  was  impossible  to 
make  the  shipment  at  the  port 
specified  in  the  license*  Case 
of  the  Frow  CameUa.  Umt  a 
license  to  proceed  to  an  ene* 
my's  port  in  ballast,  for  the 
purpose  of  bringing  a  cargo  to 
this  CQuntry,  was  held  not  to 
he  a  protection  for  a  vessel 
carrying  a  cargo  to  the  port  of 
shipment.  Case  of  the  fVoU 
forth. 

In  cases  in  which  the  partiea 
have  used  due  diligence,  but 
have  been  prevented  by  acci- 
dents not  within  their  con- 
troul,  from  carrying  their  in- 
tentions into  effect  within  the 
time,  it  has  been  holden  tha^ 
though  their  licenses  have  ex- 
pired, they  are  entitled  to  pro- 
tection. Thecaseof  the6roedb 
I/b<p,  Nov.  7, 1809.  Edw.  1. 
This  case  is  most  important  on 
account  of  the  masterly  judg- 
ment  of  Sir  WiUiam  ScoU^ 
who  therein  discusses  the  rules 
of  interpretation  to  be  applied 
to  licenses  genemlly. 
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Getebs  and  Another  v.  Maimwabing. 

npHIS  was  an  action  on  the  case.    The  decla-  a^taSto"* 
-^  ration  stated  that  the  plaintiffs  had  empbyed  p>^^«  ^  ^^?- 
the  defendant  as  their  agents  to  purchase  129  an  action 
bales  of  tobacco  of  the  best  quality^  for  a  certain  J^^tthe 
commission  and  reward,  &c. :  that  in  consideration  S^^cland 
thereof  he  undertook  to  conduct  himself  skilfully  JJJ^JJlJ^eof' 
and  diligently  as  an  agent;  but  that^  on  the  con*  hisempioy- 
trary,  he  purchased  tobacco  of  a  very  inferior  qua-  purchase  of 
lity^  and  of  no  use  to  the  plaintiffs ;  to  their  da-  of  tobacco,^ 
mage,  Ac.     Plea:  the  general  issue.  ^o"*^**^^^^ 

contract  for 
crw         1   •  him,  cannot 

The  plaintiffs  having  made  out  a  case,  the  d^-  becatiedto 
fendant's  counsel  cfdled  the  broker  employed  in  the  §!m  was  no 
purchase,  for  the  purpose  of  proving  that  the  to-  SS^ndoct^in 
bacco  was  of  the  best  quality.  InC^oa"* 

release  from 
hi*  principal* 

The  Solicitor  General  objected  to  his  compe^ 
tency.  He  is  liable  to  the  defendant  if  he  miscon- 
ducted himself  in  his  employ.  If  he  acted  contrary 
to  the  orders  he  received,  be  is  responsible  to  his 
principal. 

Xens,  eontrii. — ^The  necessity  and  convenience 
of  commerce  require  that  his  testimony  should  be 
admitted.  The  expediency  of  the  thing  relaxes^ 
in  this  case,  the  ordinary  rules  of  law. 

GiBBS,  C.J. — A  broker  may  be  received  to 
prove  that  a  contract  was  made ;  but  it  is  a  dif- 
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1815.      ferent  case  where  the  question  is,  whether  the 
^*^*^^]^^  contract  be  properly  executed.    A  sale  may  be 
Anotiier     P^ved  by  an  agent  from  the  necessity  of  trade  i 
V.         but  in  an  action  for  the  misconduct  or  negligence 
*'^x»o^*'  of  a  servant,  such  servant  cannot  be  called  to  prove 
that  there  was  no  negligence.    If  the  broker  had  no 
direction  to  purchase  the  best  tobacco,  you  might 
call  him  to  prove  that  he  did  purchase  the  best  to- 
bacco.   But  r  reject  him  on  the  ground  of  his 
being  called  to  prove  that  he  was  directed  to  pur- 
chase according  to  the  contract,  and  that  the  to- 
bacco was  purchased  in  conformity  with  those  di- 
rections. 

The  defendant  refused  to  release  the  broker  ; 
and  the  principal  question,  which  it  was  intended  to 
rttise  in  this  action,  was  not  therefore  determined. 

Verdict  for  the  plaintiffs. 

The  Solicitor  General,  Vaughan,  serjeant,  and 
Toddy  for  the  plaintiffs. 

Lens,  Beat,  and  Rough,  Serjeants,  for  the  de- 
fendant. 

[ AttonicB,  Km/e  and  Co. Bkndak  ud  AUxm/Ur.^ 


Vide  Green  t.  The  New  Salk.  387.  TTie  King  t.  Brt^^ 

River  Con^^y^  4  T.  R.  589.  Cases,  ien^pore  Hardw.  358. 

Milkr  T.  Falconer^  1  Camp.  3  Ler.  174. ;   and  Gilbert's 

25].    Martin  t.  Ilenricksan^  Law  of  Evidence,  122,  See.  See 

2  Ld.  Raymond,  1007.    S.  C.  likewise  15  East,  474. 
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£hr£iGLiTz  aad  Another  v.  Eoginton  and  Others, 

DEBT  on  an  award ;  to  which  were  added  An  authority 
common  counts  for  goods  sold  and  deli*  ^^^^be 
vered,  &c.  The  defendants  pleaded:  1.  Non  est  ^^^^^^* 
factum,  2.  That  they  did  not  covenant  and  agree^  ^"kT^^ 
&e.  3.  That  they  did  not  submit  themselves^  &c.  uotherpatt- 
There  were  other  pleas,  the  substance  of  which  S^e^l^I^? 
was  the  same  as  the  foregoing.  £?^p^^ 

tionliL  that  it 

The  plaintiffs  were  merchants  at  Pefers5tfrgA;.tborit^ which 
and  some  differences  having  arisen  between  them  ^Lid  ^^' 
and  the  defendants^   an  agreement  was    entered  a^ScrowMff- 
into  to  submit  to  the  award  of  Mr.  Ludlam.    The  "^^>f^ 

tmncienti 

agreement^  which  was  under  seal,  wan  executed 
by  one  of  the  defendants  for  self  and  partner. 
On  the  part  of  the  plaintiflb,  it  was  executed  by  an 
agent  of  the  name  of  Jonn  ;  but  he  had  executed  it 
in  his  own  name^  without  stating  that  it  was  by 
procuration,  or  for  the  plaintifiGs.  A  power  of  at* 
tomey  had  been  given  by  the  plaintiffs  to  J<mn  to 
sign  any  instruments  or  documents  relating  to  com- 
mercial affairs^  in  their  names^  either  jointly  or 
aeveraUy,  or  in  the  names  of  their  attorney. 

Vaugkan  txidi  Parke  objected  to  thi^  execution. 
This  deed  may  bind  Jowa,  but  it  cannot  bind 
any  other  person.  An  attorney  should  execute  in 
the  name  of  his  principal.  The  power  of  attorney 
is  not  sufficient;  he  must  be  connected'  with  the 
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1815.       deed  by  the  deed  itself;  not  by  an  instrument 
^J^^^'^^'^  dehors. 

Steiglitz 

V, 

Eqginton-  Hij  Lbfdship  doubted  ^vhethe^  it  wonH  be  suf- 
ficient ;  but  he  called  upon  the  plaintiffs  to  support 
the  cxecutibri  of  the  defendants  *'  for  self  and 
partner/'  "i^hey  proposed  to  prove  that  one  of  the 
Bg^ntons  gave  authority  ta  the  other  to  execute 
the  deed  for  him ;  and  that  the  partner^  who  did 
not  execute^  had  subsequently  acknowledged  the 
agreement. 

Lens  and  Gaselee  contended  that  this  was  a  sub* 
slantial  execution. 

GiBBS^  C.  J. — ^Tlie  authority  to  execute  must  be 
by  deed.  If  one  partner^  who  do^s  not  execute^ 
acknowledge  that  he  gave  an  authority^  I  must  pre- 
sume that  it  was  a  legal  authority ;  and  that  must 
be  under  seal  and  produced.  One  man  cannot 
authorise  another  to  execute  a  deed  for  him  but 
by  deed.  No  sidisequent  acknowledgment  will  do. 
The  defendants  have  pleaded  that  it  is  not  their 
deed 

Hie  phtinifffs  afterwards  proceeded  dn  ^e  com« 
mon  counts^  and  recovered  a  verdict. 

Lens,  serfeant^  and  Gcrse^ef^  for  plaintiis. 

Vhughan  and  Parke,  for  defendants. 
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If  A.  esecnte  a  deed  for 
himself  and  his  partner,  by  the 
anthoritj  of  his  partner,  and 
in  his  presence,  it  is  a  good 
ezectttion,  thongh  only  sealed 
once.  Balli.  DunttenuUej  4 
T.  R.  313.  In  that  case,  the 
Court  relied  principally  on  the 
deed  haying  been  executed  by 
one  partner,  for  himself  and 
the  other,  tin  the  presence  of 
tkeaOker.  See  Lord  Lovehee's 
caeey  Sir  W.  Jones,  268.  One 
paitner  cannot  bind  another  Iiy 
deed.  Harrinn  t.  JtKksoHj  7 
T*  R.  907.  Soi  one  wlio  eze^ 
cntes  a  deed  for  another  under 
a  power  of  attomer,  must  ez« 


ecute  it  in  the  name  of  Ills 
principal.  Combers  case^  9 
Rep*  76.  Frontier  t.  Smallj 
%  LL  Rayn.  1418.  1  Strange, 
705.  HnUier.Cu^lerf  6  T.R. 
176.  But  thouf^  the  act  done 
must  lie  the  act  of  the  principal, 
and  not  of  the  attorney  who  is 
authorised  to  do  it;  yet,  if  the 
deed  be  executed  in  the  prin« 
cipal's  name,  it  matters  not  in 
what  fcnn  of  words  such  exe- 
cution is  denoted  by  the  signa^ 
ture  of  the  names*;  asif  oppo- 
site the  seal  be  written  ^<  fir 
J.  B.  (the  pifticipaL)  M.  HC 
(the  attorney)  L.S."  ff&ker. 
Backf  %  East,  143. 
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FIRST   SITTINGS   IN  HILARY   TERM, 
56  GEO.  III.  rsie,  AT  WESTMINSTER. 


JtDiiary  f4.  PoOLE  t.  SmITH. 

by'£eu^d^»ee  HPHIS  was  an  action  by  the  indorsee  of  a  bill 
^abiUofex.  A  of  exchang^  against  the  acceptor.  The  bill 
the  acceptor,  had  been  drawn  more  than  six  years^  and  the 
that/]^crac.  action  was  commenced  in  1813.  A  few  days  pre- 
andnotic?of  ^'^oixs  to  the  trial,  the  bill,  (which  was  indorsed  in 
wWch  w'"'  Wank)  had  been  picked  out  of  the  pocket  of  the 
^^wwdto  attorney's  clerk,  and  had  not  since  been  found, 
been  ion.  There  was  evidence  that  it  had  been  shewn  to  the 
aiuiooffhthe  acceptor  after  the  action  was  brought,  who  ad^ 
dn^^  mitted  the  acceptance  to  he  his  hand-writing,  but 
^^"liiMiiHff"'  ®^'^  ^^  ^^^  "^  obligation  to  pay,  inasmuch  as  be- 
was  not  en-     twecn  him  and  the  drawer  it  had  been  satisfied  by 

cover  witbont    Other  biUs. 
prodocing  It 
at  tb«  trial. 

The  Chief  Justice  thought  that  this  evidence 
was  not  enough  without  producing  the  bill. 

Seat,  Serjeant. — The  plaintiff  had  a  clear  right  of 
action :  notice  of  trial  was  given :  the  bill  had  been 
drawn  several  years^  and  the  statute  of  limitations 
''can  l|^  pleaded  to  any  action  which  may  be  hence- 
forward brought  upon  it. 
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Qma,  C.  J.— Upon  the  grduhd  of  the  lifott-pw-  v^^t^^L 
daction  of  the  bill,  t  think  I  am  cailed  upon  to     Poott 
ooiwiit  the  plaintiff,    l^he  rule  is  an  extremely        «^ 
nhtaiy  one,  an«  ought  not  td  be  rdued.  ^'***^ 

This  was  an  undeftfnded  cause.  ' 

Best,  and  MarshaU,  seijeants,  and  C  Marshall, 
for  the  plaintiff. 

[Altoraeyy  Xmse.] 


In  ease  a  UU  be  lost,  the 
iiiider  inaj  confer  a  title  by 
tnnsferring  it;    in  the  same 
manner  if  it  be  stolen.  MiUer 
T.  Ractj  Bnrr.  45^    So,  in 
Lamion  t.  Wedon  it  was  de- 
cided, that  the  holder  for  value 
of  a  biU  indorsed  in  blank  by 
the  payee,  was  entitled  to  re- 
cover against  the  acceptor,  al- 
thongh  the  bill   appeared  to 
hare  been  stolen  from  some 
prior  holder,  who  immediately  . 
adrertised  his  loss.  4  Esp.  56. 
Bot  If  the  bUl  be  not  assign- 
able otherwise  than  by  indorse- 
ment, the  finder  cannot  trans- 
fer a  title.    Where  howerer  it 
is  transferable  by  mere  deli* 
fery,  and  has  been  lost;  or 
where,  being  transferable  by' 
indorsement,  it  has  beeti  lost 
after  a  blanlL  indersesMBt,  no 

VOL.L 


action  can  be  broi^ht  npon  it 
And  the  ofStt  of  an  indemnity 
will  not  render  snch  action 
maintainable.  5ee  Pierson  r. 
Uutchimon^  2  Gamp.  311.,  in 
which  Lord  Elknbarwgh\k^\^^ 
that  an  action  at  law  could  not 
be  maintained  against  theac* 
ceptor  of  a  bill  of  exchange 
whieh  was  lost,  after  being  in- 
dorsed, although  abend  of  in- 
demnity bad  been  tendered  to 
the  defendant.  In  ex  parte 
Greewm^j  6  Yesey^  1813, 
Lord  EUon,  C.  said,  «  he 
could  nerer  understand  by 
what  authority  Courts  of  law 
compelled  parties  to  accept  an 
Indemnify.*' 

Where  a  bill  or  note  has 
lieen  destroyed,  or  where  it  is 
transferable  by  indersenent, 
and  has  been  lest  before  in* 


m 
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SlIXTH. 


^nemAQti  or  sftar  a  special 
indonement  only,  an  action 
may  be  naintained  upon  it, 
and  secondary  eridenee  ad^ 
nittedof  its  contents.  Xonf 
T.  BaiUej  t  Camp.  214.  So, 
if  after  the  acceptance  of  a 
^i^^  tbf  acceptor  improperly 


detain  it  in  his^  hands,^  tbe^ 
drawer  may  nerertheless  si^ 
him  on  it,^  and  giro  him  notice 
to  produce  the  bill,  or  on  his 
default  giro  parol  eridenee  ef 
it.  Smiikr.M^Cbfre^bEut^ 
476.    V 


HICARY  mnfi,  M  GBORfiB  ID*  147 

.1  1816. 


SECOND  SITTINGS  AT  WBSTMINSTES. 


HoBSEFAtL  V.  DaTT. 


npHIS  was  aki  actian  on  the  11  G.  8.  c.  19.,  ^^^^ 
-*•    against  the  defendant,   for  assisting  in  the  "iiSii*io  aT' 
carrying  away  of  certain  goods  to  avoid  the  pay*  csm  of  good^ 
ment  Qf  rent*  to  aToi4  paj« 

Bent  of  rent, 
gives  a  sobi. 

The  value  of  the  goods  as  stated  in  the  record  ]^'^^ 
was  aw, ;  and  the  statute  provides,  that  where  thfe  ^f|^^; 
value  of  the  goods  is  less  than  SOI.  a  summary  re-  naueof  the 
medy  may  be  obtained  before  two  Justices  of  the  f^md  Iql^ 

does  not  take 
peace.  away  the  ju- 

riidietion  of 
the  King's  sv- 

JSest,  seijeant,  for  the  defendant,  insisted,  that  P*^®'^ 
this  clause  obUged  the  plaintiff  to  have  recourse  to 
two  Justices,  and  that  he  had  no  right  to  sue  in 
a  superior  Court.  The  statute  introduced  a  new 
law,  and  the  penalty  must  be  recovered  in  the  form 
prescribed^ 

GiBBs,  C.  J. — ^Unless  I  am  shevra  a  ease,  in 
which,  after  a  general  prohibition,  and  a  general 
enactment  of  a  penalty,  and  a  remedy  given  to 
the  party  by  a  summary  proceeding  in  the  words 
of  this  statute,  it  has  been  holden  that  the  Courts 
•f  Record  have  no  Jurisdiction,   I  shall  permit 
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isu.      the  plaintiff  to  proceed.     A  power  is  gireii  to 

^^^^^    the  Magistrates,  but  not  an  exdasire  power.   I 

9/       am  of  opinion  that  the  fonrth  section  of  the  act 

Datt.      does  not  take  wmsf  the  jurisdiction  of  the  G>urt 

given  by  ^] 


Verdict  for  plaintiff. 
Lens,  seijean^  and  W.  H.  MmOe,  for  plaintiff. 
Bett,  leQiant^  «nd  AdofykuB,  for  defendant; 
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SITTINGS  IN  HILARY  TERM^  M  GEO.  III. 
AT  GUILDHALL. 


BONDRBTT  V.  HeNTIGO. 


F^LICY  of  insurance  on  goods  from  London    Where,  in  a 
to  the  Ule  of  France,  &c.    Loss  averred  by  nM?on^J^di 
perils  of  the  sea.    The  plaintiff  claimed  a  total  loss.  ^e^^Jlif^ 
The  ship  had  been  wrecked ;  but  some  of  her  cargo  ®^^  s^^ 
was  saved  and  got  on  shore.    It  fell  however  into  part  got  on 
the  hands  of  the  natives  of  the  Isle  of  France,  (wuist  od 
who  destroyed  part  and  plundered  the  rest.  S^^^ed^d^ 

plondered  by 
theinliabitaiitft 

JBosanquet,  serjeant^  for  the  defendant.— -This  is  ^^^^^ 
not  a  loss  by  perils  of  the  sea^.and  the  plaintiff  of  tiiem comet 
has  not  abandoned.    To  make  it  a  total  loss  under  ^Msionof 
these  circumstances  there  must  be  an  abandon-  Heu^JiTuiu 

ftea,  and  no 
abtndonioent 

GiBBS^  C.  J. — An  abandonment  is  not  neces*  wainectistry. 
«ary  to  make  it  a  total  loss:  the  cause  of  the 
loss  was  the  perils  of  the  seas ;  f^nd  the  portion  of 
the  goods  which  was  saved  from  the  wrecks  though 
got  on  shore^  never  came  again  into  the  hands  of 
the  owners.  It  is  therefore  a  total  loss  to  them 
from  the  perils  stated  in  the  declaration. 
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CASES  AT  NISI  PIUUS,  (X  F. 
Vat^han,  serjeant^  and  BameweUj  for  phitititf. 

Bosanquet,  seijeant^  for  defendant. 

CAttoralci, Blmt tad gcniwrt  ■  ■■     "CmrUenwrnd RMmtL} 


Dyion  T.  Rameroft^   3  VL     586.    W0$9n  t.  A,  £•  Com* 
tad  P.   474*      Manning   t.    jnv^i  <  CSunp*  63S« 
IbamAomy  MtnhtU  on  Ins* 
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tHIRD  SITTINGS  IN  fllLARY  TE^I^J 
50  GEO.  m.  AT  WESTMINStER. 


Badpeley  V.  MoEtLOCk  aiid  Wife.  Kkmiry  ii. 

CTION  for  a  breaiSh  of  ptomise  of  marriage.    In  u  aetioil 
The  plaintiff  proved  the  promise ;  but  it  ap-  ^"bW^ 
peaied  that,  after  the  promise,  some  charges  had  ^"S'otmar 
been  made  against  the  plaintiff,  and  communicated  ^^^J^^'^JV 
to  the  defendant's  wife,  then  unmarried,  impiitine  tiecttioii  for 

^      .  .       J,  ,     ,      ^     .^       ■  .  J  non  perform- 

to  him  duhonesty  ih  some  pecuniary  concern^;  and  aDce,  if  the 
likewise  peijury.  Being  caQed  upon  to  clear  hitn-  whor^hai 
telf  before  the  lady,  he  said  he  tould  explain  the  £rtJ?/„''o'S 
iransabtion,  but  did  hot  go  into  any  piLrticular  vindi-  JPJJJ  jj*^^"^^^ 
cation.  tJpon  which,  as  was  alleged  by  the  defend-  bad  character^ 
ant's  wife,  the  negotiation  for  marriage  broke  off.  Mtton  and  nu- 
She  had  previously  told  the  plaintiff  that  until  he  fuffideotni^ 
tindicated  himself  «he  would  not  iharry  him;  ^'1^'^^''^ 

against  hiniy 

fesi,  Serjeant,  for  the  defendant,  fcontended  thSt  ineofprpof,b| 
she  was  justified  in  breaking  off  the  inktch.    The  o?they«oonif 
plaintiff  was  bound  to  clear  his  character  to  his  mi^f^ 
intended  wife ;  and  having  omitted  to  do  soi  he 
forfeited  every  right  which  he  had  gahied  by  tbe 
(previous  promise^ 

GtBBS,    C.  J. — ^Having  promised  tlie    plaintiff 
tiiarriagei  she  muit  absolve  herself  upon  spmii 
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IS16.      legal  grounds.   If  a  woman  improvidently  promise 
^^V^^  to  marry  a  man^  who  turns  out  upon  inquiry  to  be 
ADDEI.ET  ^f  ^^  character^  she  is  not  bound  to  perform  her 
MoRTLocK  promise.    But  she  must  shew  that  the  plaintiff  is 
and  Wife.  ^  ^^^^  ^^  |^  character.    The  acciisation  is  not 
enough.   The  &cts  char|^e4  were  fcapaUe  of  proof. 
The  existence  of  the  rumour  is  not  sufficient  to  dis- 
charge her  from  her  promise.    Without  proof  that 
the  charges  were  founded^  she  is  not  absolved  from 
her  contract    But  it  aflfects  the  damages.    • 

Veidict  for  plaintiff^  damages  one  shilling. 

<  Xensj  tod  Cepkaf,  Serjeants^  and  W.  jP.  Ihun^ 
ton,  Iw  plMHif . 

J^esf^  ftud  Vhughan,  aegeantt^  and  Mam»^  fci 
tbe  Mm^nts. 

[Attoniey,  Btiiid^.^ 


Whers  ia   an   action   for     as  threats  of  ill  nsage,  tferi 
breach  of  proD|i«q  of  marrfaige,     a  1^  excBM  for  ImidJng  off 


the  defendant  relies  npon  the  an    engagement.      Leedi    t. 

general  had  character  of  the  Cooke  H  «r^  4E9|i«  ^iQ«  per 

plaintiff,  a  witness  may  be  ex-  Ellenborqugl^  C.  J. 
amined  as  to  the  representa-         And    as    to    cfarcnmstances 

tloas  made  to  him^  by  thiid  "whkh  justify  a  non-perfbrm* 

personam    Fo^fke4  t«  Sdm^t  '^obj   aae  Potkkr  VntM^ 

f^p.p|BrJ5M!|(Pfi4g,  J.  CmUr^if  d^  MtVfiff§Ht^f^%i 

Brutal  or  fiolent  vondact,  chap.  I.  uU  7* 


L. 


Hlb-MiY  TfMf,  19  QBORGE  HI.  IB$ 

181A. 


areap 


srniMGS  AFTER  HILARY  TERM,  M  GEO.  HL 
AT  IVESTNINSTER. 


Morris  v.  Stacey.  Pcbnnryu. 

ASSUMPSIT  against  the   defendant   for  the    A.,ui«eiit 
•  M  «  rv^fl  ^r  tome  nift* 

price  oS  aome   shoes.     The  circumatances  naiictaren, 

w^«  tiiese.    The  defendant  acted  as  an  ageat^  wbi^iS^ 

mA  had  ordared  some  shoes  from  the  plaiiriiff,  agS^*i^Jiiii. 

who  w»  ooiweroed  for  country  menufikctttrers.  ^^^^' 

The  price  of  ^  shoes  vnomiited  to  9132.    The  certain  biiuoc 

defendant  proposed  to  g^ve  bills  for  tjbie  shoes,  ^^^t  b. 

(haw*  by  one  Walks  on  Btamlof,  asd  indorsed  toffdJST^ 

by  R.  Bums.    The  plaintiff  pressed  him  to  in-  ^^^f^' 

dorse  the  bills ;  but  he  told  him  that  he  would  not  i«!^'^4->  ^^ 

,  which  he  in- 

indosse  th^,  but  wontdgive  him  a  leUer  of  gpua-  closes  the  buii. 
rantee^  which  would  do  as  weU.  The  letter  was  <' that  should 
in  these  temair-r'^  JCtecwwier  SWi.-^  b^wwith  ?o7ouwd** 
hand  your  drafts  drawn  by  Mr.  Wdllis  and  accepted  (B.7!i^a*i  we 
by  Mr.  BranU^,  and  indorsed  by  R.  Bums:  and  nS^^ttUs 
shoufat  the  bBb  not  be  honoured  when  due,  I  pia-  iwawifficieat 
Ittl^e  tfi  9ee  tbat  they  do  so/'— Sigped  by  the  de-  !ISthhrtfae4th 

Ami«Ia««*  section  of  the 

fmdant.  statofiwwds, 

to  bind  B.  to 
-  pay  for  the 

Bens,  andr  JJesI,  seijeants,  for  Hm  de&nd»u|^  ^imT 
objected^  that  (here  was  no  consiAeration.     Warn  pHndpai. 
«l4  WarU^s^  5  East,  XO.    Prom  the  words  of  the 
kttas  i^  is  «viid^t  that  the  goods  were  actually  de- 
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Morris 

V. 
8tAC£T« 


livered  at  the  time  of  the  guarantee.  EgerUm  ¥; 
Mathews,  6  East,  307.  From  both  these  casei 
it  appears,  that  the  whole  agreement  must  be  id 
writing.  StdSt  and  LtU  may  be  cited,  9  East> 
348 ;  biit  there  the  cohsideration  was  incladed  iil 
the  terms  of  the  guarantee.  If  it  had  appear- 
ed that  something  was  to  be  done  subsequent 
to  the  signing  the  paper,  it  would  have  beeil 
sufficient,  and  within  the  case  of  Stadt  and  LiU. 
But  here,  every  thing  had  been  done  before  th^ 
bgi^eethient  was  signed. 

OiBBs,  C.  J. — It  is  sufficient.  It  appears  on  thfe 
face  of  the  letter,  that,  in  consideration  that  the 
pbintifT  would  take  the  notes,  the  defendant  would 
indemnify  him.  The  consideration,  therefore,  is 
apparent.  I  do  not  think  it  necessary  in  this  case 
to  Over-rule  the  decision  in  Wainy.  Warlters;  1 
Cotisidei"  this  undertaking  binding,  notwithstanding^ 
that  case. 

Vaugkan,  s^rjeaiit,  tad  Reader,  for  plaintiff* 


Lens,  and  Best,  Serjeants^  for  defendant 


[Attontety  EUimm  and  H^- 


-/tOfy.] 


The  statnte  of  Frauds  99 
Our.  3.  c.  3.  8. 4.  avoids  anj 
*<  special  jiromise  to  answer  for 
tlie  flebt  of  anothel'^  nnless  the 
•gieement  upon  which  the  ac- 
tion shaU  be  brought,  or  some 
memorandum  or  note  thereof^ 
sliall  be  in  writing^  and  signed 


bj  the  party  to  be  chafed 
therewith." 

In  Warn  t.  fVarUerij  5 
East,  10.^  thcf  Court  of  K.  B. 
determined,  that  by  the  word 
agreemetU  must  be  linderetooa 
the  consideration  for  the  proi 
mtsej  aft  weU  as  the  ptraisti 


&ILAftT  YERM,  M  CSORGE  DI. 


isb 


ttmit  And  Aerefore,  wliei« 
(te  imahfil  in  writiog  to  pay 
tibs  dAt  of  a  third  penon 
wHhoiA  M&og  on  what  consi- 
deratioii.  It  wu  holden,  that 
parol  eridoDCO  of  the  conri* 
domdoD  wu  inadmissible ;  and> 
conteqnentlj,  snch  promise  ap<. 
peaiitag  to  be  wfthoilt  consi* 
deration  on  the  face  of  the 
written  instmmenty  it  was 
imdhiw  paehmty  and  gaye  no 
canso  of  action. 

The  dedilon  in  this  case  has 
giren  rise  to  mndi  discassion 
and  lerioas  doubts.  It  is  ar» 
gnedontheotao  side,  that  the 
Woid  wgnemeM  is  strictlj  a 
Uffd  tente,  importing  the  con- 
tent or  contiact  of  two  or 
BM»re  partiesi  for  a  thing  done^ 
or  to  lie  done,  iuid  either  es^ 
pressing,  or  directly  implying, 
tiie  conMeration  for  the  pro- 
mise made  liy  the  party  who  b 
to  lie  chatged  by  the  contract 
The  clanse  of  the  act  stys, 
*^  that  the  promise  shall  be 
f  oid,  ttnless  the  agreement,  ^r 
torn*  memortndam  or  note 
theredf,  shall  be  in  wHdng,  and 
signed  by  the  party  to  be 
chaiged,  &c.'*  It  is  main^ 
tained,  therefore,  that  the 
wotfd  agreement  mnst  here  be 
taken  in  its  legal  sense;  that 
if  to  say,  not  as  a  promise^ 
which  is  the  act  but  of  one 
party,  and  therefore  no  con« 
traot,  but  as  the  exprass  mind 


of  both ;  the  one  dofaig,  or  iln»        1819. 
dertaking  to  do,  (or  haTing  V^V^lit 
done)  some  act  on  his  part,  for      Monuia 
which  the  other   binds  him-  ^* 

self  by  an  equiralent.  The  SricsYi 
person  to  be  charged  for  the 
debt  of  another  b  to  be  charged 
Upon  his  ^petuU  promise  in 
writing ;  btit^  without  a  Iq^l 
consideration  tb  sustain  it, 
such  promise  would  be  fhidum 
padum.  The  statute  netet 
meant  to  enforce  any  promise 
which  was  before  intalid, 
tterely  because  it  was  put  in 
writing. 

The  statute  was  drawn  tp 
by  one  of  the  most  eminent  of 
our  Judges;  one  who  fully 
understood  the  Talue  of  l^gal 
precision,  and  one  who,  in  the 
use  of  a  legal  term,  could 
Scarcely  huTl)  intended  it  in  ita 
tagueand  popular  s^nse.  It 
was  It  natural  conclusion, 
therefore,  that  by  agreement 
he  intended  &  legal  agreement^ 
tnd  that  the  act  was  passed  by 
the  Legislature  in  that  sense. 
That  the  object  of  the  adt  was 
twofold;  in  the  first  place,  to 
guard  agaitist  the  wide  temp« 
tation  ti>  fraud  ftnd  perjury 
tfforded  In  th6  facility  of  ob« 
liglng  soWent  persotis,  by  mere 
parol  e?idebc4  of  their  pro* 
mises,  to  pay  the  debts  of 
Others ;  and,  secondly,  as  there 
was  always  a  strong  presUmp^ 
tion,  i»oth  In  law  and  reason, 
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ISIO.  Bgaimt  rach  parties  lia?iog 
^^V^^  taken  upon  themselves  the 
Morris  Aebts  of  others ;  so  this  pre- 
sumption  should  be  met  by  the 
strong  proof  of  the  actnal 
writing  of  the  party,  and  thnsi 
that  the  party  himself  should 
be  secured  against  surprise  by 
the  formalities  of  a  deliberate 
act.  That  these  purposes  would 
be  ill  accomplished  by  requiring 
Ofidencd  only  of  the  wriiing  ot 
the  promise,  separated  from  the 
consideration  upon  which  such 
promise  was  groonded.  The 
promise  and  the  consideratiosc 
were  in  lact  one  thing— a 
whole— «n  agreennent*  And 
how  many  cases  might  ooc«r 
in  which  the  promise  was  con* 
ditional  and  contingent;  in 
^hicb  the  equity  of  the  pro- 
nise,  therefore,  required  the 
performance  of  the  preiiotts 
Gonditi^i^  and  in  which  the 
conscience  and  justice  of  the 
case  demanded  Ae  same  pro<^ ; 
thnt  is  to  say,  proof  of  the 
Ittoie  kind  and  degree  of  the 
perfonnaace  of  the  coAditiM, 
and  of  the  obligation  of  the 
pvomise.  But  how  was-  this 
eq«elily  given,  if,  whilst  the 
piomlse  wes  pro«fed  by  the 
tm^  ftvidenoe  of  the  Heo^ 
wiitini^the  perCermaace  off 
the  oesiaidemtioii,  or  preTioiie 
e^aditieo,  wm.  to  be  proved  by 
parol  evidenoe. 
To  these  as^menftB  it  may 


p^haps  be  repliedy  thM.thi 
object  of  tlie  act  certaiaij^  wae 
twofold:  that  of  gwirdin 
against  the  facUity  of  fmnd 
and  peijttry  by  shutting  odt 
parol  Ofidence  of  eontraote 
for  others  s  and,  siBoottdly^  thet 
of  protecting  sMh  perties 
against  surprise,  by  reqnuting 
the  formalities  of  tho  act  of 
writing.  But  is  not:  the  act  of 
writing  the  promho  snffideot 
for  both  these.  obiOQts  i .  Is  not 
the  act  of  wr ituai,  buinf  an 
act  of  deliberation^  a  sf^kieot 
legal presumptlQis  elan  eq^ 
tttlent  consideiatioa;  andiisrit 
necessary  to  equity  oi  law  for 
the  statute  to  protect  a  peitj, 
who  not  loosed  widoraUyy^bift 
by  deliberate  intenttaui  and 
by  writing,  obl^  VimieU  to 
some  act  or  serri)^  Thn  ve- 
quiring  the  pronuse  to  he  in 
wridngaecenpHsheebotk  pai^ 
poaesofthoaet.  The  promisor 
that  is  to  asry,  the  eMgatioil 
of  the  third  pfUF<y,  is  thno  ex* 
empted  from  being  proved  hy 
any  pasol  evldenoe*  And  tho 
thiid  paaty  UmtfeU  is  equeUiy 
gqaided  against  *  suvprim  b^ 
being  affsrded  the  delikeealim 
and  interTai  of  tiie  4ot  of 
writing.  Them  ia  MAiug  i» 
natural  e^iit)?  opposed  to  e 
fiuitm  paotu$n.  Ili9  required 
only  to  ber  proved  by  stsMger 
evidence,  in  Mdert(»  meet,  not 
Ita  illegf^tty,  ttnt  itn  gcealer 
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impntaliility.  A  person  hu 
a  fight  to  giveuid  grant  simplj 
and  abaolttely,  and  therefore, 
with  or  without  a  conaidera* 
don.  ftbconseqaentlynoolKi 
jection  to  this  constmction  of 
tte  act  to  say,  that  it  would  giTO 
ofScftcy  to  a  nudumpacHm;  to 
a  promise  witiiout  a  conddera* 
tion,  or  at  least  an  apparent 
eonrideratfon.  If  a  parly  so 
ddlbefately  express  his  par- 
pose,  tte  law  wlU  eitiier  infer 
that  sadi  was  his  pnipose,  or 
ttat  a  sufficient  consideration 
exists,  though  it  may  not  ap« 
pear.  The  protection  of  the 
statute  is  in  requiting  the  act 
of  writing  to  substantiate  the 
obligation.  If  this  writing  be 
produced,  the  act,  haring  ac* 
oDmplished  its  purpose,  re- 
quires no  further  testimony, 
and  tiiereby  the  wide  field  for 
frauds  and  perjuries  is  dosed. 
The  act  was  passed  to  prerent 
those  frauds  and  perjuries,  and 
therefore  required  that  die 
promise,  upon  which  the  re- 
ttanee  was  had,  should  there- 
after be  produced  in  writing. 
Hie  word  agreaneniy  as  is 
known  to  erery  one,  is  a  term, 
in  common  parlance,  synony- 
mous with  promise,  under- 
taking, engagement,  ftc.  This 
h  the  word  in  the  statute,  and 
why  might  ilot  the  LegisUture 
adopt  and  use  it  in  its  popular 
sense  ?  Wheife  any  term  of  an 


equifoeal  sense  Is  contriry  to        %919* 
the  spirit  of  the  act,  oriasuf-   V^\^^ 
ficient  for  it,  it  may  be  allow-      MoMH 
able  to  choose  the  mora  con-  ^  ' 

sistent  meaning;  butwherethe     ^^^^^ 
aet  is  accomplished  without  it, 
this  piadice  is  dangerous* 

It  seems  bdeed  to  be  totally 
a  mistake  of  the  nature  of  the 
obligation  to  require  a  const- 
demtion  to  appear  In  express 
writing  with  the  promise.  The 
premise  itself,  being  an  oM« 
gation  to  pay  the  debt  of  ano- 
ther, and  accompanied,  as  It 
must  be  in  its  nature,  by  tho 
forbearance  of  the  creditor, 
includes  a  consideration  in 
itself.  The  first  and  original 
consideration,  upon  which  the 
equity  of  the  debt  is  founded, 
has  already  passed,  before  the 
intenrention  of  the  surety ;  and 
the  conscience  of  the  debt,  as 
relating  to  the  surety,  is  suffi- 
ciently implied,  Ist,  in  the 
deliberate  act  of  the  surety, 
taking  it  upon  himself;  and, 
9d,  in  the  implication,  as  con- 
tidned  in  the  tery  nature  of 
the  contract,  that  he  has  not 
done  it  witbout  sufficient  be- 
nefit to  the  debtor. 

It  is  erident  that  tho  deci- 
sion in  Wain  r.  WlarUerif 
turned  upon  the  technical  im» 
port  of  the 'word  agreement; 
lor  in  a  subsequent  case,  JE^ger- 
ion  r.  Mathewiy  6  Ekst,  907^ 
which  arose  upon  the  17th 
1 
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ISK.       MctioiafthflstatnteofFraiHlf, 
«^!%^^%/  the  Court  «(-sK*  B.  cune  to  a 

MoRms      differont  conclusioii.    It  was 
^»  det^nnioed  id  that  case,  that 

^A^^^  a  raemonndum  signed  by  the 
defeodaritSi  whereby  they  a* 
greed  to  giro  ao  much  for 
goods^  took  the  ease  out  of 
th»  17th  section  of  the  statatoi 
thongh  the  memorandttm  was 
not  signed  by  the  seller ;  nov 
did  it  expiess  any  conslden^ 
tioB  for  the  defendant's  pfo* 
vise,  otherwise  than  by  infers 
enoe  from  their  own  obiiga* 
tion.  It  is  worthy  of  remark, 
fliat  the  words  used  in  the  17th 
section  are,  ^^  note  or  memo* 
nndnm  in  writing  of  the  bar^^ 
f  otjPI,  to  be  signed  by  the  par* 
ties  to  be  charged  by  inch  con* ' 
timet."  In  expartt  Mmei^  1 4 
Vesey,  jnn.  189,  the  Lord 
Chancellor  {EidoH}  expressed 
aerions  dpnbts  of  the  propriety 
of  the  decision  in  tVain  r. 
VPbrlteri.  <^  There  is  a  la* 
liefy  of  ^es,''  asjTs  his  I^oid-r 
ship,  f^  directly  contradicting 
the  case  in  the  Conrt  of  Swing's 
Bench ;  wblcl\  is  a  most  impor* 
tant  case  with  reference  to  the 
consequences.  For  the  nnder^ 
taking  of  (^e  man,  for  the 
^ebt  of  another,  does  not  re- 
quire a  consideration  moting 
between  them/'  In  a  snbse- 
S^nen^  case,  e^  parte  Cftwdonhi 


16  Vesey,  jun.  ^80,  Us  Lord* 
ship  decided  against  the  rule  in 
tVtOn  T.  fVarUersi  holdbg, 
that  a  gnarantee  in  writing  to 
pay  the  debt  of  another,  was 
sufficient  without  stating  any 
consideration  as  between  the 
creditor  and  the  surety*  His 
Lordship  obserted,  «^  Until  the 
case  of  Wain  t.  WarUert  was 
cited,  some  time  ago,  I  hadal* 
ways  taken  the  law  to  be  clear> 
that  if  a  man  eyreedkjp^i^iiting 
to  pay  the  debt  of  another,  it 
was  not  necessary  thet  the 
consideration  should  appeec 
upon  the  face  of  the  writiiy« 
That  case  has  determined  two 
points ;  first,  that  a  conaidenu 
tion  is  necessary;  secondly^ 
that  it  must  appear  upon  thje 
writing." 

It  has  been  determined^ 
howler,  thet  a  guarantee  hs 
writing  to  pay  for  any  goods 
which  the.  vendor  detiTorsto  a 
third  person  is  good^  within 
the  4th  section  of  the  ^statute 
of  Frauds,  as  containing  a  snf* 
ficient  description  of  the  Muim 
dcnaiouottke  promise,,  (namon 
ly,  the  delirery  of  the  goodi 
when  made)  as  of  the  promiio 
itself.  StaA  w.  Liliy  9  East^ 
348.  See  likewise  the  case  of 
L^am  T.  Lmnbf  Fell,  on  Jlferc^ 
Guarantees,  338*  PAiHgiat% 
fioUmm^  16  East^  37Q.. 


PILART  TWM,  U  GE0II6S  UI^  1^9 


Shew  and  Another  t).  Thomson. 

FTIHIS  was  an  action  of  debt  and  detinue  by     a  trader 
-''    the  assignees  of  one  Thomson  a  bankrupt^  to  ^||[^u!lur' 
recover  a  sum  of  money  from  the  defendant^  ,the  SJJ,^^JIurthJ 
proceeds  of  an  execution.  The  execution  had  been  '"wttdiiracr 

*  or  eonMd  lA 

levied  subsequent  to  the  alleged  act  of  bankruptcy,  babineta,  ihe 
The  case  turned  upon  the  point,  whether  an  act  him.*  bSh 
of  bankruptcy  had  been  committed.  The  bankrupt  ^^Sm^dU 
lif^  directed  h\B  8.^rvant  to  deny  him  tp  bis  credi-  JI^^JJJJJ^ 
tors,  if  any  of  them  should  call  whilst  he  was  at  ^^5ff^ 
dinner,  or  engaged  in  business,    it  appeared  that  tiicfe%e,«i. 
a  creditor  of  the  name  of  SAav  called  one  evening  dttorMU^ 
pi  the  month  of  June  ;  the  bankrupt  saw  him,  but  ^,^^n% 
afterwards  Reprimanded  his  servant  for  introducing  ^^^^^»^- 
him,  and  told  her,  "  that  if  any  one  shoiUd  come 
whilst  he  was  at  dinner  or  engaged  in  biusineis,  she 
should  deny  him.'*^     At  the  tim^  when  Shew  first 
called  the  ban^^rupt  was  not  at  dinner.    A  few  daya 
after  Shew  called  about  half  past  five  in  the  even- 
ing.   The  banknjtpt  ha4  not  then  risen  up  from 
dinner,  and  was  denied  by  the  servant. 

Beet,  Serjeant,  for  the  pjaintifls  contended,  that 
ijL  was  for  tl^  Jury  to  say,  whether  this  was  not  a 
denial  to  a  creditor.  Whether  the  being  engaged 
in  business,  or  ^t  dinner,  was  not  a  pretence. 

GiBBs,  €>.  J.-r-Whether  this  be  an  act  of  bank- 
ruptcy depends  upon  the  instructions  which  the 
te^yaijit  received  froni  her  i^aster.    I  <^nceive  sucU 
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i9i«*      instnictions  not  to  be  a  direction  for  a  general  de- 
£^^^!  J^mJ*    I'  w  no  act  of  bankniptcy. 

Another 

V.  Plaintiffs  nonsuited. 

Thoksok. 

jBes<^  Mijeant,  and  Header,  fw  plaintiff. 
Zen$,  seqeant,  and  JS.  Lams,  for  defendant. 

CAttonii«Sy  Wnk.  '-Bvgm.'l 


Garrett  t^  Moiife,   ii  T.  R.  last  edition,  where  the  caaey 

575.    Dudkif  ▼•  Vdughany  I  on  this  subject  are  CcU^Cted 

CtMp.  fttl.      See  llkelrlse  siidineliiodised. 
Cookers  Bkakrapt  Iaws^  e.  4. 
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SITTINGS  AFTER  HILARY  TERM,  56  GEO.  HI. 
AT  GUILDHALL. 


HiKDUB  V.  Bell  and  Another.  p^nmf  lo. 

THIS  was  an  action  against  the  Sheriff  of  Lon-    wbmm 
don  for  a  false  return  to  a  writ  of  fieri  facias.  dia^otS^r 

u  IntolreDt 


pro- 


In  February  1814,  a  gentleman  of  the  name  of  "cf hu^„ 
O'Brien  took  the  benefit  of  the  Insolvent  Debtors*  Tl^^'V^^ 
Act^  the  54  G.  3.    The  plaintiff  afterwards  sued  tb«  Peace,  mi. 
him,    obtained  a  judgment,   and   execution  was  mdJS!^ 
issued  in  Michaelmas  term    1815.    Mr.  0*Brien  ^^nhh 
Aen  Jived  in   Craven-street,   where   he  had  re-  IShSlAie*h« 
sided  before  bis  discharge.    Goods  to  the  value  ^^^^^ 
of  1,5002.  had  been  seized  on  the  premises ;  and  pptscwioB  of 
the  sheriff  was  indemnified  for  his  return  of  ntdla  and  to°£nM 

jL_„^  ostensible 

^^^a.  owner,  no  ere. 

ditor  can  take 
hit  goods  in 

When  Mr.  O'Brien  was  discharged,  no  assign-  'J^^^^f^^b'  *"* 
inenthad  been  made  to  any  one  under  the  act;  sber^tomake 
but  it  appeared  that  his  creditors,  with  the  excep-  remedy  it  to 
tion  of  Binile,  suffered  him  to  remain  in  his  house,  budiSi^der^ 
and  to  occupy  it  with  the  usual  furniture.    An  in-  ^l^'^^'^^ 
▼entory  of  the  goods  taken  under  the  execution  fraud, to  apply 
vras  produced,  tc^ether  with  a  schedule,  which  Mr.  discbarge  set 
O'Brien  exhibited  at  the  time  of  bis  discharge,  con-  ^^^' 
taining  an  account  and  valuation  of  the  furniture,  a 
copy  of  which  had  been  sent  to  the  plaintiff  as  a  de- 

VoL.  I.  M 
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-    1816. 

HiMDLE 

Bell  and 
Another. 


taining  creditor.  Mr.  O'Brien,  subsequent  to  his 
discharge^  had  redeemed  some  plate  which  he  had 
previously  pawned,  and  had  laid  down  some  new 
carpets  in  his  rooms ;  there  was  likewise  a  few 
coals  in  the  cellar.  The  value  of  the  plate  and 
additional  furniture,  which  was  not  included  in  the 
inventory  exhibited  at  the  Court  of  Insolvent 
Debtors^  was  about  100/. 

LenSy  Serjeant/  for  the  defendants. — The  plain- 
tiff has  mistaken  the  law  and  the  action.  He  had 
no  right  to  seize  these  goods  in  execution.  All 
Mr.  O'Brien's  property  upon  his  discharge  was 
vested,  first  in  the  Clerk  of  the  Peace ;  then  in  the 
assignees  to  be  appointed  under  the  act.  Suppose 
he  had  a  hundred  creditors  wishing  to  deal  mildly 
with  him,  and  to  leave  him  in  possession  of  his 
goods,  and  one  creditor  not  so  inclined ;  his  remedy 
is  to  oblige  a  sale :  he  cannot  take  possession 
under  an  execution,  and  pay  himself  his  wholfc 
debt. 


OiBfis,  C.  J. — The  plaintiff  had  no  right  to  take 
such  property  as  belonged  to  Mr.  O'Brien  at  the 
time  of  his  discharge.  It  was  vested  in  the  Clerk 
of  the  Peace ;  he  might  have  compelled  the  ap- 
pointment of  an  assigtiee,  and  have  obtained  a 
distribution ;  but  he  could  not  take  these  goods  in 
execution,  unless  fraud  of  a  gross  kind  were 
shewn;  and,  even  then,  I  am  inclined  to  think 
that  the  regular  course  would  be,  to  apply  to  set 
aside  the  discharge.  But  the  sheriff  is  bound  to 
seize  the  newly  acquired  property,  and  is  answer- 
able to  the  extent  of  such  new  property  as  can  be 
ascertained. 
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With  respect  to  the  plate  which  was  pawned^ 
the  creditors  had  only  a  right  to  it  subject  to  the 
lien  of  the  pawnbroker.  If  Mr.  O'Brien  has  re- 
deemed it,  he  stands  in  the  place  of  the  pawn- 
broker ;  and  the  money  which  he  acquired  to  re- 
deem it  was  subsequently  acquired  property.  He 
became  entitled  to  the  possession  of  it ;  but  the  as- 
signee under  the  Insolvent  Act  could  only  have  it 
subject  to  the  pledge.  The  sheriff,  therefore^ 
might  have  seized  Mr.  O'Brien'i  interest  in  it. 
For  the  coals,  the  carpets,  and  the  interest  in  the 
plate,  the  plaintiff  is  entitled  to  recover. 

The  Jury  found  a  verdict  for  the  plaintiff,  da- 
mages 441. 

The  Solicitar  General,  Best,  and  Vaughanj  Ser- 
jeants, and  Espinasse,  for  the  plaintiff. 

Lens,  and  Onslow,  Serjeants,  Bolland  and  Span- 
kie,  for  defendants. 
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1816.     , 

Februtry  M.      TfcdRWroii  and  Others  v.  Simpson  and  Olliers. 

A.cootract«  HpHIS  wad  all  action  on  a  contract,  dated  Uie. 
toBfof bemp.  -^  5th  AprU,  1815^  for  the  delivery  of  50  tons 
ihm  ^ISSU,  of  Russian  hemp,  to  be  shipped  from  Cronstadt  or 
SLS,  ttf^  S'-  Petersburgh,  in  June  or  July,  O.  S.  The 
S'5*  imd  M  ****?**  name  to  be  declared  as  soon  as  known,  and 
•ooBM known,  to  arrive  before  the  3 1st  o{  December,  or  the  con- 
MbreSesiit  tract  to  be  void.  .  Sixty-four  tons  came  by  a  vessel 
oVth^^of  called  the  Lvoeley,  which  arrived  first;  and  forty- 
SJSnMiw  to  ^^^^  '^"*'  P®**  ®^  ^^^  sixty-four,  were  delivered  by 
|.thmtthe      plaintiffs  under  former  and  distinct  contracts  with 

benp  wM         ^ 

•bipped  on  other  pcrsous.  Twenty  tons  were  offered  to  the 
jLtwify;on  defendant,  and  accepted;  and  the  residue  of  the 
I^d??s^o»d  fifty  tons  which  had  been  collected  at  St  Peters- 
SfqnalfutV*^  6i£rgA  by  the  shippers  for  the  Liveley,  were  sent 
fc  ^  "***f?2^  ty  the  Paragon,  the  former  ship  having  no  room 
he  would  make  for  them.  On  the  5th  of  September  plaintiffs  gave 
!^ ofuM-^  notice  that  the  hemp  was  shipped  on  board  the 
cS'tbiMrpJ^  Liveley.  On  the  20lh  they  sent  a  second  notice, 
5oSce*tbilt2o  *****"&>  *^^'  *^  ^^^  quantity  did  not  come  by  the 
tons  would  Jjiveley,  they  reserved  to  themselves  the  right  of 
LMe^Jiid  making  it  up  by  the  Unity  or  Paragon.  On  the 
^ti^r6?ip.  29th  of  Sq><em6cr  they  ga\^e  a  third  notice,  that 
totoS^tutret  twenty  tons  would  be  shipped  by  the  Liveley,  and 
^d^  Si'*"  thirty  by  the  Paragon.  The  defendants  said  they 
mora.  Held  were  willing  to  accept  the  twenty  tons  by  the  Live- 
bcrand  to  re*  /e^,  but  did  not  concclve  themselves  bound  to  re* 
mM?r%?the  ccive  any  part  of  the  hemp  by  another  vessel. 


be  could  sbew  that  be  bad  tnUained  iomc  fpedal  danage  bj  A.'ft  ooihperfbnnaBce  of 
the  preclic  temii  of  th«  costralit 

S 
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Tbe  three  shipd  arrived  wHIim  a  few  4«(y9  of  eiu;b       m^- 

Isens,  serjeaot,  for  tbe  defooiJmts^  eontepcled^  Smvi^ir. 
that  the  plaintiSs  had  not  folfillod  ibe  ooatraet 
on  their  part.  A  g^reat  inconvenience  arose  from 
the  hemp  qot  coming  by  one  ship.  The  necessity 
of  insuring  the  goods  in  several  vesaiels  increased 
the  expense.  If  the  whole  of  the  hemp  contracted 
for  came  together,  the  purchaser  might  effect  a 
better  sale.  The  plainttlTs  onght  at  least  to  have 
delivered  all  that  came  by  the  Lively:  though 
the  defendants  had  received  twenty  tons^  they  did 
not  consider  themselves  bound  to  tal^e  the  hemp 
by  piecenteal. 

Gnas,  C.  J:«^If  the  defendants  were  not  bound 
to  take  the  whole  of  the  hemp^  they  were  not  obliged 
to  take  part.  They  stand  on  three  points:  jist^ 
that  they  were  not  bound  by  the  contract  to  re- 
ceive one. part  by  one  ship  and  one  part  by  ano- 
ther. fld»  that  tbe  plaintiflb  are  concluded  by 
their  notice^  that  the  hemp  wouM  come  by  the 
Livdey.  3d,  that  they  should  have  delivered 
all  the  hemp  which  came  by  the  Liveky.  I  am 
of  opinion  the  plaintiffs  might  call  upon  the  de- 
fendants to  receive  what  came  between  Jufy  end 
DecenAer:  this  was  the  substantial  part  of  the 
contract.  If,  however^  the  defendants  could  shew 
that  they  had  sustained  any  loss  by  the  plaintiffs' 
non-performance^  the  contract  would  be  dis- 
chaiged;  but  as  it  does  not  appear  that  they  were 
injured,  and  might  as  well  have  received  the  hemp 
by  one  ship  as  by  another,  the  plaintiffs  have  not 
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forfeited  the  benefit  of  their  contract  by  varying 
their  first  notice.  As  to  the  last  point,  they  were 
not  bound  to  deliver  the  whole  of  the  cargo  of  the 
Siimov.  LiveUy,  because  they  were  not  bound  to  deliver 
the  whole  by  one  ship. 

Verdict  for  plaintiffs.  ^ 
Best,  Serjeant^  and  Marryat,  for  the  plaintiffs. 
Lens,  and  Blossett,  Serjeants,  for  defendants. 


An  agieement  wliereby  the 
defendants  sell  to  t)ie  plain- 
tiir  a  certain  quantity  of  goods 
szpected  by  a  particular  ressel, 
on  arrioaly   is  a  conditional 
contract,  dependent  on  the  ar- 
riral  of  the  goads.    No  action 
wiU  therefore  lie  for  the  non^ 
deliTery  of  the  goods  on  the 
arriTal  of  the  vessel  in  ballast. 
Homes  t.  Humble^  3  Camp. 
3S7. ;  consequently  the  state- 
ment of  such  an  agreement  as 
an  undertaking  to  sd)  on  the 
arriral  of  the  Tessel  is  a  fatal 
misdescription  of  the  contract. 
Boyd  ▼.  Siffkin^  2  Campb.  326. 
per  EBenboroughy  C.  J. 


Where  defendants  sold  to 
the  pUiintiffs  all  the  hemp,  not 
exceeding   300    tons,    which 
might  he  loaded  in  a  certain 
Tessel  by  tKe  agent  of  the  am* 
cetm^   who  shipped    only  71 
tonsior  defendants,  and  filled 
up  the  Tessel  on  the  account  of 
other  correspondents;  it  was 
holden  that  the  defendants  were 
not  liable  for  the  non-deliTery 
of  the  300  tons.      Hqyward 
and  Others  t.  SeougaU  and 
Others^  2  Campb.  56.  ^rEUen^ 
borough,  C.  J.    See  likewise 
Waddmgton  r.  Oliver^  2  N. 
Rep.  6h ;   and  '  Atkinson  t.  * 
RitchiCy  10  East,  530. 
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Levy  v.   CoSTERTON.  Febnuuiyf*. 


COVENANT  oaa  charter-party  for  affreight-. ^^i;j^^«ction 
ment,  in -which  the  defendant  covenanted,  inter  a  charter^  ^ 
edia,  that  the  vessel^  let  to  freight,  ''  should  be  ^J7ef^d^^t 
tight,  staunch^   and  strongs   and  sufficiently  fur-  S^^^J^SJ^vct- 
nished  with  every  thing  necessary  and  needful  for  g**^^/JjJ2  ^ 
the  voyage  in  question/'  which  was  to  Cagliari  in  famished  with 
Sardinia.     The  breach  assigned  was,  ''  that  the  necessai^  and 
vessel  was  not  well  and  sufficiently  furnished  with  v^age  tn^|^^ 
every  thing  necessary  and  needful  for  such  a  ship  3tw*h*^*|i^  to 
and  voyage ;"  alleging   that  the    ship  sailed  on  ^^V^ij^ 
her  voyage  without ^a  document  or  bill  of  health,  that  u  was  her 
which  the  plaintiff  averred  to  be  a  necessary  dpcu-  but  of  health 
ment  for  the  ship  and  voyage  in  question.    The  Sfe^^t^ff"* 
declaration  then  alleged  that,  from  the  want  of  JjJ'^«g^^^ 
this  document,  the  ship  was  prohibited  from  enter-  mconveoience 

*  *  and  expence 

ing  the  port  of  Cagliari;  and  that  she  was  com-  on  account  of 
pelled  to  perform  a  longer  quarantine  than  would  bdngproWded 
have  been  requisite,  if  she  had  been  furnished  with  rnmeS^'thirt 
the  necessary  documents.     The  declaration  like-  ^^^^^^^^ 
wise  alleged  a  loss  on  the  sale  of  the  cargo  from  f^*>'«  ^^^  ^>*  , 

^  .      ■  ^  loss  occaniooed 

the  delay  occasioned  by  the  want  of  the  bill  of  thereby, 
health. 

The  defendant  had  put  several  pleas  upon  the 
record:  the  substance  of  them  was,  1.  That  the 
vessel  was  supplied  with  every  thing  necessary  and 
needful  for  the  voyage.  2.  That  a  bill  of  health 
was  not  necessary,  for  the  voyage  to  Cagliari. 
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1819.  The  ship's  name  was  the  Samuel ;  slie  had  been 

^""^^^^^^^  freighted  by  the  plaintiff  with  a  cargo  of  iron  for 
o.  Cagliarij  and  was  to  bring  back  oil^  &c.  She 
CofTBToy.  cleared  out  of  the  port  of  London  on  the  7th  of 
September,  and  arrived  at  Cagliari  in  October, 
under  convoy  of  the  Cossack,  one  of  the  King's 
ships.  The  plagne  was  then  at  Malta,  and 
a  general  alarm  prevailed  at  Cagliari.  On  her 
arrival^  an  application  was  made  to  the  Board  of 
Health  for  her  admission  into  the  port;  but  the 
Board  refused^  alleging  that  she  had  not  produced 
a  bill  of  health.  In  consequence  of  this  refusal  the 
Samuel  sailed  back  to  Palermo  to  join  the  Cos^ 
sack;  but  she  was  not  suffered  to  have  any  com* 
inunication  with  the  port.  After  some  time  a  cer^ 
iificate  was  obtained  from  the  Captain  of  the  Cos- 
sack, but  this  document  was  not  deemed  sufficient 
at  Cagliari  without  the  verification  of  the  Captain's 
signature^  which  had  been  forgotten.  At  last  an 
officer  was  found  in  Cagliari  who  verified  it.  The 
ship^by  these  several  obstacles^  was  delayed  till 
the  29th  of  November,  when  she  was  received,  and 
remained  in  quarantine  till  the  14th  of  January, 
1814.  Iron  had  fallen  in  price  during  her  deten- 
tion :  the  plaintiff  had  been  obliged  to  insure  for 
the  voyage  to  Palermo,  and  great  difficulty  and 
delay  were  occasioned  in  taking  in  her  home^rard 
cargo.  A  sum  had  been  allowed  from  the  freight 
to  cover  the  extra  insurance^  and  the  plaintiff 
sought  to  recover  the  difference  between  the  value 
of  the  iron  when  the  ship  arrived  at  Cagliari,  and 
the  price  for  which  it  ultimately  sold. 

It  was  in  evidence  that  a  bill  of  health  was 
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ahrayg  required  at  CagUari  from  whatever  port  JfM. 
tke  flhtp  came :  that  if  the  Sanmd  had  produced  a 
biE  of  health  she  would  have  beeu  admitted  in  five 
or  six  days^  and  that  she  might  have  delivered  her  Coivu«ov« 
caiigo^  and  kit  CagUari  in  a  fortnight.  A  derk 
of  the  Custom-house  proved  that  it  was  usual  to 
issue  bills  of  health  to  vessels  bound  for  the  Medi- 
terranean^ and  that  they  were  never  refused  for 
CagUari :  that  vessels  might  clew  out  without  bills 
of  health,  and  that  they  were  never  granted  witfah 
out  application.  It  appeared^  however,  that  the 
practice  of  granting  these  documents  had  been 
Upended  at  the  Custom-house  from  the  month  of 
JVbrem&er  1813  to  Februargf  1814 ;  and  the  reason 
assigned  was,  that  the  Commissioners  had  been 
advised  to  direct  application  for  them  to  be  made 
to  the  foreign  Consuls. 

Se$t,  Serjeant,  for  the  defendant,  contended, 
that  this  was  not  a  document  which  a  ship  was 
bound  to  take :  for  four  months  the  Custom-house 
had  refused  to  grant  bills  of  heakh.  A  captain 
might  take  such  documents  by  way  of  precaution ; 
but  they  were  not  necessary,  and  formed  no  part  of 
the  hw  of  nations.  The  phintiff  must  make  oat 
the  aflSrmative :  that  such  a  paper  was  needful  and 
necessary.  The  ship  was  furnished  with  every 
thing  necessary  and  needful  within  the  fiur  intend 
ment  of  the  words  of  the  defendant's  covenant 
But  the  covenant  did  not  extend  to  a  paper  of  this 
description :  it  did  not  comprehend  any  papers  or 
documents :  it  had  relation  only  to  the  ship  and  her 
necessary  equipments.  Questions  had  often  arisen 
whether  a  ship  wasjiroperly  documented  as  aaeutral ; 
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,  .^J*^     ^>wt  the  question^  in  the  present  case,  is.  not  whether 

j^^^       this  paper  was  necessary  as  a  document  required 

V.         by  the  law  of  this  country  or  the  law  of  nations  ; 

CosTERTON.   (which  he  contended  it  was  not)  but  whether  it 

was  within  the  meaning  of  this  particular  covenant. 

Lens,  Serjeant,  contra. 

GiBBs,  C.  J. — In  point  of  fact  great  delay  has 
been  occasioned,  and  the  question  is^  whether  the 
defendant  is  responsible  for  it,  from  his  neglect  to 
provide  the  vessel  with  a  bill  of  health.     He  con- 
tends that  he  is  not  answerable  under  this  charter- 
party  :  that  a  bill  of  health  is  not  within  the  terms 
of  it :  that  the  words  do  not  apply  to  ships'  papers^ 
nor  do  they  require  this  document  to  be  on  board. 
The  words  ''  needful  and  necessary  for  the  voyage/' 
oblige  the  defendant  to  have  every  paper  which 
was  required  to  advance  or  facilitate  the  object  of 
the  voyage.    The  question  is,  whether  a  bill  oi 
health  was  necessary  to  enable  jthe  ship  to  enter 
Cagliari.    If  necessary  to  enable  her  to  perform, 
the  voyage^  the  defendant  was  bound  to  provide  it 
by  the  terms  of  his  covenant.      The  ship  was 
excluded  because  she  wanted  this  document,  and 
the  law  of  Cagliari  was  well  known  upon  this 
subject.     The  Custom-house  had   probably  sus- 
-pended  ihe  granting  of  these  documents,  because 
it  was  eonceived  that  a  substitute,  more  satisfao- 
tory -abroad  than  a  bill  of  health,  might  be  obtained 
from  the  foreign  Consuls.     It  is  contended^  how- 
ever, that  the  words  "  necessary  and  needful,*'  as 
far  as  they  may  be  supposed  to  include  ships'  papers, 
apply  only  to  documents  required  by  the  ktws  of 
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this  coantry  or  the  law  of  nations.    But  this  is  not       isis. 


the  meaning  of  the  covenant  in  the  charter  party  : 

the  words  bind  the  owner  to  furnish  the  ship  with         ^^ 

'every  document  necessary  to  the  performance  of  CotTxaToir. 

the  voyage ;  and  as  the  ship  was  excluded  from 

Cagliari  on  account  of  her  ^  not  being  provided 

with  a  bin  of  healthy  I  am  of  opinion  that  the  de* 

fendant  is  responsible! 

Verdict  for  plaintiff. 
The  damages  were  referred. 

Lens,  and  Coplqf,  Serjeants^  and  C.  Warren,  for 
the  plaintiff. 

Best,  Serjeant^  and  -*-..^— .  for  defendant. 

[Attorneyi,  Wrnkmit  aad  Co.  ■JVdbw!.}^ 


l?t  CASK  At  NISI  HUVS,  C.  r. 


CuttMING  V.   ROEBUCI^. 


Aaimccrtt.  fWlHIS  was  an  action  for  not  taking  some  coSec 
niptma/iiie  -'^  sold  by  the  plaintiif  to  the  defendant.  On  the 
hL\£d^^r  25th  Jtine^  1814^  the  plaintiff  bought,  through  his 
Se^^tTSf  broker,  at  the  East  India  sales,  140  bags  of  coffee 
Ste ^inte**Me  ^'  ^^'  P^^  ^^^' '  '^®  deposit  was  paid,  and  the 
If  a  broker  de.'  broker  received  the  warrants  for  delivery.  On  the 
«i[d  Mid  note  2d  of  October  the  plaintiff  resold  120  bags  at  84s. 
^SSt^,    to  the  defendant. 

thcfeiino 
valid  contractf 

Lens,  Serjeant,  for  the  defendant,  objected,  that 
at  the  time  of  the  sale  the  plaintiff  was  an  uncer- 
tificated bankrupt ;  he  had  subsequently  gbtained 
his  certificate.  The  parties  are  not  on  an  equal 
footing.  Jf  the  defendant  fiul  to  execute  his  con* 
tract,  the  assignees  may  interpose  and  sue  him: 
he  is  a  solvent  person,  and  may  be  made  to  pay 
damages,  but  the  defendant  has  only  a  nominal 
remedy  against  the  plaintiff.  The  contract,  there* 
fore,  viras  not  valid  for  want  of  mutuality.  This  is 
not  like  the  case  of  Webb  v.  Fox,  7  T.  R.  391.  That 
was  trover  for  goods  acquired  by  an  uncertificated 
bankrupt  since  his  bankruptcy ;  and  the  action  was 
brought  against  a  stranger.  The  Court  held  that 
the  bankrupt  had  a  title  against  all  the  world  but 
his  assigness.  This  is  a  very  different  case.  In 
Webb  v.  Fox  a  tort  was  committed  by  a  stranger 
who  could  have  no  right :  here,  the  defendant  has 
been  entrapped  into  a  contract  with  a  man^  against 
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whorti^  in  case  of  non-performance^  he  has  no  ef-       i6id; 

fectual  redress,  ^IJ^^^'^^ 

Cumixiro 

V. 

Gmw,  C.  J. — ^Unless  the  assignees  ioterpoae  Roiwck. 
the  bankrupt  may  maintain  the  action.  He  may 
sue  as  their  trustee.  You  did  not  apply  to  the 
assignees  to  know  whether  or  not  they  would  adopt 
the  contract ;  but^  the  property  being  at  a  loss  in 
the  market^  you  now  make  the  objection  for  the 
first  time-*^ 


In  the  sequel  of  this  case  it  appeared  that  the 
bought  and  sold  note  differed ;  upon  which  an  ob- 
jection was  taken  by  the  defendant's  counsel— 

Ottts,  C.  J.— If  the  broker  deliver  a  different 
note  of  the  contract  to  each  party  contracting, 
there  is  no  valid  contract.  There  is,  I  believe^  a 
case  which  states  the  entry  in  the  brcdc^'s  book  to 
be  the  original  contract,  but  it  has  been  since  con- 
tradicted. Each  is  bound  by  the  note  which  the 
broker  delivers ;  and  if  different  notes  are  given  to 
the  parties,  neither  can  understand  the  other. 

Plaintiff  nonsuited . 

The  Solicitor  General  and  CampbeU,  for  the 
plaintiff. 

Lens,  and  Best,  Serjeants,  for  the  defendant. 


[Attor^iet,  Ftjpt.- 
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lSi6. 


CUXMINO 

RoBBuex. 


Vide  Ck^ppendale  t.  TomliO' 
ion^  Cook's  Bankrupt  Laws, 
518.  Silkr.Osbomej  1  Esp.  N. 
P.  140.  Webhr.  fof,  7  T.  R. 
591 .  Webb  r.  fVardy  7  T.  R. 
^90.  Ex  parte  Praudfooi,  1 
Atk.  263.  But  it  is  a  good 
plea  to  an  action  on  a  promis* 
sory  note,  and  money  had  and 
received,  that  the  plaintiff  is 
an  uncertificated  bankrupt,  and 
that  his  assignees  required  the 
defendant  to  pay  to  them  the 
money  claimed  by  the  plaintiff; 
and  it  is  no  good  replication,that 
the  cause  of  action  accrued  after 
the  plaintiff  became  bankrupt, 
and  that  the  Commissioners  had 
not  made  any  new  assignment 
of  the  note  and  money.  For 
the  assignment  passes  to  the 
bankrupt's  assignees  all  his 
after-acquired,  as  well  as  pre- 
sent  personal  property  and 
debts.  KUchen  t.  Bariscky  7 
East's  R.  53.  If  the  assignees 
of  a  bankrupt  manufacturer 
employ  him  in  carrying  on  the 
manufacture  for  the  benefit  of 
the  estate,  and  pay  him  money 
from  time  to  time,  this  is  eri* 
dence  of  such  a  contract  be- 
tween him  and  his  assignees,  as 
will  enable  him  to  reco? er  from 
then  a  reasonable  compensa- 
tion for  his  work  and  labour. 
Coks  T.  Barrow^  4  Taunt.  754, 


The  Courts  of  equity,  con- 
curring itk  the  common  law 
doctrine,  hare  not  shewn  any 
disposition  to  extend  it.  They 
are  arerse  to  interpose  against 
the  claims  of  assignees  in  fa- 
Tour  of  creditors,  whose  debts 
hate  been  incurred  in  the  due 
course  of  subsequent  trading 
by  an  uncertificated  bankrupt. 
Everett  r.  Backhouse^  10  Ye* 
sey,  jun.94.  Ex  parte  Storks^ 
3  Vesey  and  Beames,  105. 
Bankruptcy  doe3  not  discharge 
the  bankrupt's  contract  to  pur- 
chase. Brooke  t.  Hewitt,  3 
Vesey,  jun.  365. ;  and  the  as* 
signees  hare  a  right  to  file  a 
bill  for  a  specific  performance 
of  the  contract.  In  16  Vesey, 
jun.  474,  the  Lord  Chancellor 
obserred  upon  the  wconsist- 
ency  of  diresting  the  bankrupt 
of  all  his  rights  of  property, 
and  yet  retaining  In  him  his 
rights  of  action;  that  they 
could  not  be  reconciled,  but 
were  settled  points  which  it 
was  too  late  to  disturb. 

As  to  the  entry  in  the  broker's 
book,  and  alterations  In  the 
bought  and  sold  notes,,  nde 
Hejfman  t.  Neakj  %  Qunp. 
337.;  Powell  ▼.  Dtoeti,  U 
East,  39. ;  and  Rowe  ▼.  0«. 
bome^  1  Stark,  N.  P.  140. 
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Warner  and  Another  v.  Barber. 


rpHlS  was  an  action  of  trover  brought  by  the  haTk?bMi. 

-*-    assignees  of  one  PeUowe  a  bankrupt^  and  the  ^^^|° 
only  question  was^  whether  PeUowe  had  committed  in^MM^iuita 
an  act  of  bankruptcy.     It  appeared  that  the  bank-  the  utter 
ruptandone  Tcy  were  in  business  at  Faknoulh;  umk^aiLrhu 

Toy  was  at  this  time  at  St.  Jean  de  Luz  for  the  SSI^iaai^ 
purpose  of  disposing  of  some  goods,  and  PeUowe  ^^^\^  . 
was  carrying  on  trade  at  FalmotUh.     In  AprU  cd,  it  um^ct 
1814,  he  expressed  to  a  witness  bis  apprehensions  But  if  he^e-* 
thai  he  should  not  be  able  to  meet  certain  bills  Ibrw^fivni 
which  were  becoming  due ;  that  Toy  had  disap-  ^tftiSi^Mt 
pointed  hira  of  remittances  to  provide  for  those  JJJ^^^^SSie 
bills,  and  that  he  should  be  obliged  to  leave  Eng-  motive,  that  of 
land,  and  to  go  to  St.  Jean  de  Luz  to  obtain  ef-  hu  foreign  bo. 
fects.     He  left  Falfnouth  by  the  packet  on  the  Sja^bi^."" 
24th  ofAprU,  1814.    It  was  publicly  known  that  "»p*^\ 
PeUowe  was  about  ta  sail  three  weeks  before  he 
went:  he  stated  in  the  news-room  that  he  was 
going  abroad.     Some  letters  were  produced  from 
the  bankrupt,  in  which  he  expressed  a  fear  of 
being  seen  openly  in  the  town  least  he  should  be  ar- 
rested ;  and  a  correspondence  between  PeUowe  aiid 
Toy  was  read.    In  one  letter  PeUowe  declares  his 
inability  to  provide  for  the  bills  becoming  due,  and 
adds,  '^  I  fully  intend  coming  out;  I  know  not  that 
I  was  ever  so  unei^y  in  my  life;  I  cannot  stop 
here  whilst  so  many  bills  are  becoming  due  every 
day.    I  am  afractd  of  being  arrested.''    He  had 
likewise  expressed  his  fear  of  being  arrested  to  a 
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idift.       sister  of  his  partner.    In  his  absence  his  businesf 
vfHs  transacted  as  usual^  and  his  house  kept  open. 

Lens,  seijeant,  for  the  defendant,  contended, 
that  the  evidence  in  support  of  the  act  of  bank- 
ruptcy was  not  sufficient.  Pellowe  goes  to  the  place 
where  hia  partner  was  residing  for  the  purpose  of 
procuring  effects.  A  man  who  has  buainess  to 
transact  in  England  and  abroad,  may  go  to  the 
country  where  his  property  is,  though  he  thereby 
withdraws  his  person,  and  occasions  delay  to  his 
creditors  in  England.  He  compbins  that  his  part- 
ner does  not  make  him  remittances.  He  has 
business  in  England  and  likewise  in  Spam.  Surely 
he  may  go  to  Spain.  It  is  enough  if  he  leave 
the  country  for  the  purpose  of  collecting  bis  debts, 
and  not  with  the  view  of  ddaying  his  creators. 

GiBBS,  C.  J. — That  Pellowe  withdrew  himself 
from  such  creditors  as  were  disposed  to  arrest  him 
is  clear  from  the  fact:  the  question  is,  was  tho 
going  abroad  an  act  of  bankruptcy  ?  It  is  unde- 
niable in  this  ease  that  PeUmoe's  creditors  were  de- 
layed. But  if  there  be  no  intent  to  delay,  the  cir- 
cumstance of  departing  from  the  realm,  whereby 
delay  is  occasioned,  is  no  act  of  bankruptcy.  P^ 
hwe  bad  a  ri^t  to  go  abroad  to  look  after  his  pro- 
perty. If  he  went  abroad  from  this  motive,  though 
delay  was  a  consequence,  yet  if  not  intended,  it  is 
no  act  of  bankruptcy ;  but  if  he  went  abroad  from 
the  other  cause,  the  fear  of  arrest,  though  it  con- 
curred with  the  first  and  justifiable  motive,  that  of 
bringing  Toy  to  account,  I  am  ^apimon  iiatit  is 
an  act  of  bankruptcy. 
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'  His  Lordship  kft  it  to  the  Jury,  to  say^  whether       1816.. 
PeUewe  went  abroad  JTor  fear  of  arrest^  and  they  ^^^T^^^^^ 
found  that  he  went  abroad  for  both  purposes.  ^Dd  Another 


Verdict  for  plaintiffs. 

The  Solicitor  General,   Vaugkan,  serjeant,  and 
Puller,  for  plaintiffs. 

Zeits^  and  Best,  seijeants^   and  Campbell,  for 
defendant. 

'   [Attoniirsy  Lowlm  and  Co. Bhnt  and  B.} 


tn  some  of  the  early  cases  The  intent,  and  the  act,  therm- 
it was  held,  that  if  a  trader  fore,  must  both  concur  to  con- 
depart  the  realm,  and  his  ere-  stitate  the  crime.  Bat  in  a 
ditors  are  thereby  delayed,^  later  case  K.  B.  decided,  that 
though  there  was  no  intent  to  the  departure  of  a  creditor  from 
delay,  it  was  notwithstanding  his  house  with  an  inimit  to 
an  act  of  bankruptcy.  Rtdk^s  delay  his  creditors,  was  an  act 
t.  Poreauy  Cooke's  Bankrupt  of  bankruptcy,  though  no  cre« 
Iawb,  73.  Fmwm  t.  Hank^y  ditor  wa^  in  fact  delayed.  Ao. 
fUtL  In  jFovfer  t.  Padgett  7  berUon  t.  Lidtkll,  9  East, 
*T.  R.509.,  this  rule  was  re-  487.  See  likewise //o/royd  t. 
strained,  and  three  of  the  CiDj^^te,  2  Taunt.  176.  fTt/- 
Jodges  were  of  opinion  In  that  Ham  ▼.  Ntmn^  1  Taunt.  970. 
case  that  <  or' in  the  statate.  and  Chenameth  t.  Ua^^  1 
skoold  behead  <  am/;'  and  Maule  and  Selw.  €76.  From 
thmt  tl^re  must  not  only  be  a  these  cases  it  appears,  that  the 
departure  and  a  delay,  but  an  construction  which  obtained  in 
intent  to  delay.  It  was  ar-  Fowler  r.  Padget  is  not  a 
gned  that  bshkmptcy  was  a  sound  one;  that  it  is  unneces 
criaiSy  and  it  is  a  principle  of  lary  to  change  the  words  in  the 
aatural  justice,  that  adu$  non  statute  of  /amei  :-*that  the 
JhtH  retan  nisi  men$  sU  r/e^.  intentp  and  not  the  actual  de- 

Vol.  I.  N 


V. 

Barbsb.' 
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1816.        ^^Ty   ^^^   ^^^^    ^^^   Bttthitfr  therewasapofii&ilityofdday 

vJ^'V^^   lAeani;  aoA  that,  the  moment  otuot.    See  likewise  fVind- 

Warkek     the  iDtent  is  ascertained,   it  ham  t.  Paterson^  1  Stark,  N. 

and  Another  becomes    immatenal   whether  P.  144. 

BAaBER.* 


Talvee  and  Another  v.  West. 


ThedeiiTcry  fTlHIS  WES  an  action  to  Tccover  the  j^rice  of 
whic?is^no'      -^    8ome  trefoil  sold  bj  plaintiffs  to  defendant: 
Singsoidtwiii  the  invoice  delivered  to  the  defendant  was  as  fol- 
•Slfthe^.'S!*  *<>w*i  '  Bought  of  Talver  and  Prestwich  the  half 
?oUf  thrum'  quantity  of  400  sacks  of  trefoil,  to  be  made  up  to  27 
pie  be  deliver  toH,  at  lOf.  per  ton.*    On  tlie  other  side  credit  wM 
tbelbtSint^     given  for  some  hops  sold  by  the  defendant  to  the 
!»ntn!!tf'  ^^  plaintiffs^  and  a  balance  stated  to  be  due  to  them 
of  208/.    The  hops  were  taken  in  part  payment  of 
the  trefoil^  which  remained  in  the  plaintiffs'  ware-r 
house ;  no  sample  or  delivery  was  made  of  Miy 
part^  and  no  money  wa5  paid ;  but  the  invoiee  htA 
been  delivered  to  the  defendant^  who  read  it  at  thfe 
time  of  the  sale.  ,  Some  months  after^  the  defend- 
ant came  to  the  warehouse  and  asked  fc^^  his  seed; 
it  was  at  that  time  set  apart  for  him  in  the  stoM> 
but  had  tio^'particular  mark  to  denote  to  nAmta 
it  belonged.    Defendant  took  samples  of  it^  and  in- 
quired if  it  had  not  been  thrown  down  and  mixed ; 
he  finally  refused  it. 

'  Vaughan,  seijeant^  for  the  defendant^  clbj^cUsii, 


West. 
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that  therft  W88  no  pir(-4eKv^i^  6t  Mr nesf.    £fofne       i8i«« 
of  the  trefoil  was  set  apart  in  the  plaintifis'  ware-  ^"1!^^^ 
iHMi^;  trtit  no  iiitttie  was  put  on  the  sacks  to  de-  inj  Another 
sig^ate  tbem.    The  sale  therefore  was  void  by  the      ^v« 
si;jAtute  df  francfo. 

Best,  Serjeant,  fbrthe  plain  tifis/contended;  that 
there  was  a  part  payment  by  the  delivery  of  the 
hop.^,  Which  wodld  take  it  oat  of  the  statute  of 
frauds.  The  defendant,  moreover,  takes  samples^ 
and^  twelvemonths  after  the  contract,  comes  to  the 
walPehouse  to  demaiKl  his  seed,  which  is  ther«  .set 
apart  for  deftvery. 

OibAb^  C  J.— If  the  trefoil  were  sold,  to  be  paid 
for  in  part  by  the  delivery  of  the  hops,  the  plain- 
tiffs should  have  declared  specially ,,  and  not  for 
goods  sold  and  delivered ;  but  I  consider  this  case 
not  within  the  statute.  The  delivery  of  a  sample, 
which  is  no  part  of  the  commodity,  wil}  not  take 
the  case  out  of  the  statute ;  but  if  the  sample  de- 
livered is  to  be  considered  as  part  of  the  thing  sold, 
it  then  binds  the  contract.  It  is  then  an  execution 
of  the  bargajn.  The  sale  in  this  case  was  com* 
plete  when  the  invoice  was  delivered  and  the  de- 
fendant afterfvards  took  samples.  He  took  them 
for  his  own  use ;  they  were  delivered  tfi  him  as 
part  of  the  biilk;  not  as  an  ordinary  sample  to 
gaide  his  judgment  previous  to  a  purchase;  but  in 
order  to  give  him  possession  of  the  thing  itsell; 
The  statute  therefore  does  not  apply. 

Verdict  for  plaintiff. 

N2^      - 
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1810. 


^.Best,  Serjeant,  and  Comyn,  for  plaintiffs. 


Talter 
and  Another      Vaughath  and  Copky,  Serjeants,  for  defendant. 

West. 

[ Attoniiesy  CbUm  ind  C MeyrUk  and  B.I 


Where  goods  are'lKHideroiis, 
and  incapable  of  being  handed 
oTer  from  one  to  another, 
there  needs  not  be  an  actual 
dMiTory,  bnt  it  may  be  done 
by  that  which  is  tantamount, 
'such  as  the  delivery  of  a  key 
of  the  wardiouse  in  which  the 
goods  are  lodged,  or  by  the 
delirery  of  other  indicia  of  pro- 
perty. So  if  the  purchaser  deal 


with  the  commodity  as  if  it 
were  in  his  actual  possession, 
ihis  will  supersede  the  neces- 
sity of  piwring  actual  deliirery. 
Cbiqflin  r.  Roger$y  1  Ea^ 
192.  See  likewise  Keni  ▼• 
Huskinton,  3  B.  and  P.  233.^ 
Hinde  v.  fVkilehouse,  7  East, 
558.  Anderson  ▼.  ScM^  1 
Camp.  335. 
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1816. 


MiLM  V.  Rr£st  and  Another. 

ACTION  on  a  bill  of  exchange^  drawn  on  the     a  promise 
10th  of  August,  1815,  by  Wilson  in  favour  of  ^ceprilTon. 
Smart,  and  indorsed  to  the  plaintiff.     The  question  ^;*'.^;°4p^^^^^ 
was;  whether  under  the  circumstances  of  the  case,  ofabuiwhen 

,  _     ,        ,    ^      _  .      -  _        '  drawn,  unleM 

the  act  of  the  defendant  was  equivalent  to  a  legal  it  be  cemmu- 
acceptance.    The  drawer,  who  resided  at  Dundee,  penon  who  u* 
was  agent  for  the  defendants^  and  had  consigned  Siund  Vho 
some  wheat  to  them.     He  had   been  employed  to  dVctd  to^takc 
purchase  corn,  and  the   present  bill  was  riven  iii  »*• . 
paynient  for  the  wheat.     Some  letters  of  the  de-  anceitasvaiid 
fendants  were  read,  in  one  of  which  (9th  August,  bv  wrUiny? 
1815,)  they  write  to  Wilson,  '^  We  acquit  \ou  of  ttilauccej;, 
buying  wheat  instead  of  oats — we  will  however  f"Jinaiasan 
accept  the  bills  for  the  wheat  when  we  receive  no-  absunte one, 
tice  of  its  being  shipped/^    On  the  14th,  Wilson  tion  be  com. 
wrote  to  the  defendants,  and  inclosed  an  invoice  of  ^^^ 
tbe  wheat  which  was  then  on  the  voyage,  and  re- 
quested the  defendants  to  honour  the  bill  which  he 
bad  drawn.     On  the  16th,  a  clerk  took  tbe  bill  to 
JPrest  and  Sons  to  be  accepted,  and  left  it.     On 
the  next  morning  he  called,  and  was  told  the  de- 
fendants had  no  advice,  and  was  requested  to  call 
again.     On  the  18th  he  called  for  the  last  time,  and 
was  told  that  the  bill  would  not  be  accepted  until 
the  wheat  arrived.     Shortly  afterwards  the  wheat 
arrived,  which  the  defendants  accepted  and  sold, 

FflttgAcn, for  defendants— r'f^he  bill  is  drawn  the 
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Iftl5. 


MiLN 
V. 

Prcst  and 
Another. 


10th  of  August :  defendants'  letter  is  dated  the  9tb. 
The  bill  was  not  at  that  time  in  existence.  No  pro- 
mise to  accept  a  bill  not  in  existence  will  bind  a 
party.  The  doctrine  of  implied  ^QCeptance  has 
been  carried  to  the  utmost  verge  of  the  law,  and 
ought  not  to  be  cxten^ei).  He  cited  Jcknwn  v. 
ColUngs,  1  East,  98. 

GiBBs,  C.  J.~-l  shall  peyer  extend  it.  Yon  are 
within  that  case,  unless  Uiey  shew  that  the  letter 
was  convmunicaied  to  tJie  plaintiff^  and  that  he  re-r 
ceived  the  bill  with  a  knowledge.  A  promise  to 
accept,  not  communicated  to  the  person  who  tfike$ 
the  hilt  does  not  amount  to  ah  acceptance.  But  if 
a  person  be  thereby  induced  to  take  a  bill,  he  gains 
a  right,  equivalent  to  an  actual  acceptance,  against 
the  party  who  has  given  the  promise  to  accept 

It  was  then  proved  thatUie  letter  had  been  com* 
municated  to  the  plaifitiff. 

Vaughan,  serjeant,  next  objected ;  that  the  evi- 
dence did  not  amount  to  an  acceptance.  The  im- 
port of  the  answer  in  the  defendants'  counting- 
house  is :  We  will  not  accept  till  the  corn  arrives ; 
come  to  us  then.  They  propose  a  condition  which 
the  plaintifi'  does  not  comply  with. 

GiBBs,  C.  J. — An  acceptance  may  be  as  effectual 
by  parole  as  by  writing ;  a  conditional  acceptance 
is  as  valid  as  an  express  one,  if  the  condition  be 
satisfied.  Tlie  wheat  arrived ;  the  defendants  re- 
ceive and  sell  it.     This  is  the  precise  case  of  Pier- 


naART  TWM,  $d  GCp^GE  lU. 

mm  Y.  Dumlop.  I  am  of  opinion  thai  ^rbat  Uve 
defendants  have  done  is  equivalent  to  an  accept- 
ance. 

Verdict  for  plainttflT. 

J?esf^  seijeant^  and  Campbell,  for  plaintiff. 

Vaughan,  and  Coply,  s^rjefint,  for  defendants. 
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PltSST«]|d 

Another. 


Vide  FMam  ▼.  Van  Mierop^ 
Burr.  1663.  Pierson  t.  Dun. 
iop^  Cowp.  571.  Mason  ▼• 
Ififn/,  Dvniglas,  ^4—997. 

A  promise  to  accept,  made 
upon  an  executory  consklera* 
tion,  is  not  bincUn^,  so  long  as 
such  consideration  remains  ex- 
ecutory,  unless    it  influence 
some  person  to  take  or  retain 
the  bill.    See  antea  Pittam  t. 
.  Fan  Mierop.    A  promise  in  a 
letter  that  a  bill  shall  meet 
with  due  honour,  or  that  the 
writer  will  accept  or  certainly 
pay  it,  is  an  acceptance.  Vide 
Oarke  r.  CocAr,  4  East,  57. 
and  Wjfnne  t.  Raikesj  5  East, 
514.    Although  the  letter  be 
not  received  nnttl  after  the  bill 
has  become  due ;  and  although 
no  person  has  been  induced  by 
snch  prombe  to  take  the  bill : 
so  a  verbal  promise  to  accept, 
though   the    party    expressly 
defer  a  written  acceptance,  as 


where  he  says,  leave  the  bill 
and  1  will  accept  it,  is  a  com- 
plete  acceptance.    So  a  Vertall 
promise  to  accept  a  vetumed 
bill  wlien  it  sh^ll  comeback  is 
binding,  if  It  do  not  come  back; ' 
Vide  D.  Molloy,  b.  f .  c.  10. 
s.  20.  Mar.  M.  ed.  17.    and 
Cox  T.  Colman^  M.  6  Geo.  3. 
cited  arguendo  Ann.  75.    An 
answer  by  the  drawee  when  a 
bill  is  called  for,  <<  there  la 
your  bill,  it  is  all  right,"  is 
.no  acceptance.      Vide  Powell 
v.  Jimes^  Espinasse,    17.     It 
seems  that  the  drawee's  keep- 
ing a  bill  presented  to  him  for 
acceptance,  may  amount  to  an 
acceptance.    Vide  Harvey  v. 
Marimy  K.  B.  M.  T.  1806. 
But  by  the  usage  of  trade,  a 
banker  in  London  will   not 
render  himself  responsible  by 
retainiog  a  check   drawn  on 
him,  provided  he  return  it  any 
time  before  five  o'clock  in  the 
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v^^v^^  -it  is  drawn.   Vide  Femandey  ' 

MiLN        y^Glynn^  1  Campb.  N.  P.  C. 

-,     ^V     -     426.     An  acceptance  to  pay 
Prest  and       ,  .^^  j  J      •  J 

Another  ^^®*  remitted  for,  is  a  condi- 
tional acceptance.  Vide  Ban- 
bury V.  Lissetl,  Str.  1211.  So 
an  a;iswer  by  a  drawee  who 
liyed  in  London^  that  a  ship 
was  consigned  to  him  and  a 
person  at  Bristol^  and  that  till 
he  should  know  to  which  port 
the  ship  would  come  he  could 
not  accept,  connected  with  a 
subsequent  answer  that  the  bill 
was  a  good  one,  and  would  bb 
paid  though  the  ship  should  be 
lost,  was  held  a  conditional 
acceptance  only ;  it  being  clear 
that  the  drawee  looked  for  an 
opportunity    of    reimbursing 


himself,  and  had  three  eTeots 
in  contemplation;  the  ship's 
arrival  at  Bristol  f  her  arriral 
in  London;  and  her  loss:  in 
the  two  latter  he  should  have 
the  opportunity,  and  therefore 
accepted:  in  the  former,  he 
should  not,  and  did  not  accept. 
VXdi^Sproat^.Maihews^  IT. 
R.  182.  A  conditional  accept- 
ance becomes  absolute  as  soon 
as  its  conditions  are  performed. 
Thus  an  answer  by  the  drawee 
that  he  could  not  accept,  until 
a  Navy  Bell  should  be  paid, 
was  thought  to  operate  as  an 
absolute  acceptance  upon  the 
payment  of  the  Nary  Bill. 
See  anUa  Pierton  t.  Dunlop^ 
and  Bayley  on  Bills  of  Exch. 
79.  81.  84. 
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D'Aguilar  v.  Tobin. 

rrWIS  was  an  action  on  a  policy  of  insurance  ATMseinay 
-*-  upon  the  ship,  the  Samuel  Cumming,  at  and  wh«*^i^^€ 
from  Jamaica,  and  Trinidad  in  the  island  of  Cuba,  ^^^^^""^ 
to  any  port  or  ports  of  her  discharge  in  the  United  *^^  ^®'f  ^ 
Kingdoms;  warranted  to  sail  from'  Cuba  on  or  be*'  c«puin,imieas 
fore  the  Ist  of  August,  1814.    Loss  by  capture.      bibit?^l>%^ 

tenns  of  the 
policy,  may  a]- 

The  vessel  took  in  ballast  from  Jamaica:  sailed  J^J;*ed*'rtat" 
July  6th  for  Trinidad  di  Cuba:  arrived  the  lOth.  jver  it  Would 

«i-i^  •        1        1         /•>■  •»■**  expedient 

She  Silled  again  the  1st  of  ^vgte^f  at  six  o'clock,  for  the  com. 
p.  m.  and  got  out  of  harbour  that  night.    She  took  to^dorr^^Tn. 
her  course  for  Cape  Antonio  at  the  west  end  of  the  "g^lps  sau- 
island^  which  it  was  necessary  to  make  in  order  to  ^^^^J^'„^ 
get  into  the  g^lph  stream.     She  called  off  the  Ha-  ^  ^*^j?** 
vannah,  which  is  on  the  north  side  of  the  island^  unless  there 
but  neither  dropped  anchor  nor  entered  the  har*  thosTp^r^au! 
bour ;  the  captain  staid  there  less  than  an  hour,  ^ut'conJoy 
and  during  that  time  went  in  his  boat  within  the  Anduin'ot 
Moro  c^tle.     She  then   proceeded  throusrh  the  Bofficientto 

,-.-  *„••  •  ,  shew  that  con. 

gulph  m  her  course  to  England,  and  ^vas  captured  voys  have  been 
by  an  American  privateer  on  the  17th.    The  vessel  ^intei^ftTm 
had  no  convoy  or  license.    There  had  been  a  con-  SiTSiSSrmust 
voy  on  the  30th  of  June  from  Jamaica  to  England,  ^J^^^J^ 
but  she  was  not  ready  then.     There  was  likewise  ■?"'  stationed 

•^  there,  legally 

a  convoy  at  the  latter  end  of  JtUv  to  England.        authorized  by 

•^  ^  ^  the  Admiralty 

t6  appoint 

Lena,  Serjeant^  objected  that  the  ship  was  not  ^^"^ 
authorised  to  go  to  Havannah;  though  it  might  be 
contended  that  she  went  there  to  seek  convoy. 


1«6  CAgBS  AT  NISI  PWUS^  C  P. 

XBlQ.       The  clause  in  the  policy  .as  to  the  return  of  pre- 
^fJTV^b*^^  mium  if  she  sail  with  convoy,  does  not  authorise  a 
V.       '  deviation  in  quest  of  it. 


TOBIN. 


GiBBS;  C.  J. — Whatever  is  necessary  for  the 
safety  of  the  shipj  provided  it  be  not  ej^cluded  hy 
.  tho  terrns  pf  the  policy,  may  be  done  by  the  ctp- 
lain ;  ud.  what  is  so  done,  ip  done  a$  qtg^ent  to  tbf 
u«4erwriter8.  A  vessel,  when  insured,  may  alv^ayy 
do  whatever  it  would  be  e^^pedient  to  do  if  uuii>- 
sured.  She  may  deviate  90mewhat  froo^  the  jstraj^ht 
line  of  her  track  to  seek  convoy,  when  it  is  for 
the  qommofi  good  wd  preservation.  It  may  hfi  as 
juptiiiafaie  to  seek  convoy  m  to  a^oid  W  wmay. 
Therefore,  not  only  does  the  r^uction  of  tjie  prei- 
mium,  in  case  i&he  w^h  with  convoy,  authorize  her 
tQ  peek  it,  but  she  is  a,t  liberty  to  do  sp  f((>r  her  own 
security. 

The  defendant's  Counsel  tbftn  r«lkd  on  (be  1st 
and  8th  section  of  the  Convoy  Act,  and  contended 
that  the  vessel  should  baye  waited  for  convoy.  1« 
ISH,  Admiral  JBrotpn  was  on  the  Jamaica  station, 
afid  had  actually  appointed  copyoys;  one  oft  the 
3(Hb  of  June;  anotbier  on  tba  30th  of  Jul^.  Tbey 
did  not  produce  a^y  prd^r  frpvi  the  Admiralty^ 
which  authoriaed  Admiral  Brown  to  grant  convoy 
or  licenses ;  bat  they  {^m/end^d,  tb9t  it  wap  to  bp 
inferi^  that  ba  had  this  power  fnHp  h^ifig  nofni- 
nated  to  the  st^iioo,  apd  biav^i^  act^aUy  appointed 
convoys. 

GfBps,  C.  J.-^hif8  sailing  from  fpr^ign  por^ 
are  excluded  frx>ni  the  vf«tfictipns  pf  ilntQ^i^my 
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Act^  UQless  there  are  persons  at  those  ports  autlio-      j^§^ 
riased  by  the  Admiralty  to  grant  convoy  or  Heepaea.  ^^-<V%r^ 
i  cannot  infer  from  th£  act  of  the  Adniira]  in  ap*  P'A^'''A* 
jpointing  a  convoy^  an  authority  from  the  Admi^     T<mii«. 
rajty  to  ^rant  one.    This  act  is  highly  penal^  aod 
Jam(itc0^  mightf  have  been  excluded.    There  is  no 
proof  ihiii  there  was  any  convoy  for  Cu^a  at  tb? 
time.    The  legislatore  saw  it  would  be  inequitable 
to  oblige  vessels  to  sail  with  licenses  or  convoy, 
when  no  one  in  foreign  ports  was  authorized  to 
grant  them.    I  think  this  vessel  was  not  within  the 
prohibition  of  the  Convoy  Act,  because  it  does  not 
appear  that,  at  the  time  of  her  sailing,  there  was 
any  one  at  Jamaica  legally  authorized  to  grant 
convoy. 

Verdict  for  plaintiff. 

The  Solicitor  GemraU  B^^t,  serjeant,  and  Rich- 
artfM«>  far  plaiatiflT*  * 

Lens,  and  Vaughan,  Serjeants,  and  Parke,  for 
i^efendant. 

[AttomicSy  DmantU^i  G.  and  B.   m      Cooptr  aod  Xomv.] 


.    The  convoy  acts  were ptfBsed  yrere  introduced  io  j;reat  part 

bjr  the  legislature,  from  the  during  ihe  Jast  war  and  the 

oecessity,  not  only  of  protect-  e ommencement  of  the  present, 

ing  trade,  but  of  securing  the  A  rale  hast    thui  been  esta- 

objects  of  war,  which  might  be  blished^   that  a  prtyate  merV 

endangered  by  the  imprudent  chant  Tcssel,   unless  with    a 

Tentare  of  xnerchiints.    Thoy  pre? ious  license,  must  not  s^lf 
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daring  hostilities,  oo  a  foreign 
Toyage  without  contoy.  Thvs 
every  vessel  is  reqoired,  1  •  Not 
to  depart  from  port  unless  onder 
such  convoy  as  may  be  appoint- 
ed. 2.Tocontinuewiththecon* 
Toy  during  the  whole  voyage, 
or  such  part  of  it,  as  the  con- 
▼oy  shall  be  directed  to  accom- 
pany the  ship.  5.  All  intu- 
T^nces,  whether  on  ship,  caigo, 
or  freiglit,  are  avoided,  on  the 
event  of  a  voluntary  breach  of 
these  laws.  4.  (MUcers  of  the 
Customs  are  required  to  with- 
hold any  ship,  which  ought  to 
sail  with  convoy,  until  (he 
master  shall  have  given  a  bond, 
with  one  surety,  to  comply 
with  the  act. 

But  the  regulations  of  the 
act  do  not  extend,  1.  To  any 
ship  that  is  not  Required  to  be 
registered.  2.  Nor  to  any  ship 
having  license  to  depart  with- 
out convoy.  3.  Nor  to  any 
ship  proceeding  with  due  dili- 
gence to  join  convoy  from  the 
port  of  her  clearance,  in  case 
of  the  convoy  being  appointed 
to  sail  from  such  other  place; 
the  master,  however,  giving 
the  bond  before-mentioned. 
4.  Nor  to  any  ship  bound  from 
any  place  in  the  United  King- 
doms, to  any  place  within  the 
same.  5.  Nor  to  any  ship  be- 
longing to  the  East  India  or 
Hudson's  Bay  Companies.  6. 
*Nor  to   any  ship   departing 


without  convoy  from  any  fo* 
re^^n  port  or  place,  in  case 
there  should  not  be  any  oonvby 
appointed  for  such  «hip;  nor 
any  person  at  sqch  foreign 
port  authorized  to  appoint  a 
convoy.  Nor,  lastly,  to  any* 
ship  employed  in  the  New* 
foundland  fishery.  Vide  43  6. 
3.  c.  57. 

The  sailing  with  convoy  re- 
quired by  this  act  is  a  sailing 
with  convoy  for  the  voyage  t 
and  it  is  not  sufficient  to  sail 
with  a  convoy  appointed  for 
another  voyage,  though.it  may 
be  bound  upon  the  same  course 
for  great  part  of  the  way ;  and 
a  ship  cannot  legally  sail  from 
port  to  port  without  convoy, 
unless  she  is  bound  from  port 
to  port;  and  if  a  convoy  has 
sailed,  a  ship  cannot  legally 
endeavour  to  overtake  it.  Co^ 
hen  J.  Hinckley,  1  Taunt.  949. 
But  the  sUtttte  43  G.  3.  c  57. 
does  not  avoid  policies  on  ships 
sailing  without  convoy,  unlesft 
the  party  interested  in  the  in- 
surance waaprivy  to  or  instru- 
mental in  the  sailing  without- 
convoy,  ibid.  Henderson  v. 
Hmdcy  1  Taunt.  250.  n.  See 
likewise  Webb  v.  Thomson^  I 
Bos.  and  Pul.  5.  Anderson  v. 
Pitcher,  2  Bos.  and  Pal.  164. 
From  the  two  last  cases  it  ap- 
pears, that  the  master  of  the 
trading  vessels  should  not  omit 
to  obtain  the  sailing  instruc- 
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ttons  and  orders  deltrered  oat 
by  the  commaDder  of  the  con* 
Toj.  In  Anderson  r.  Pitcher^ 
Lord  Eldon  obserres,  ^'  The 
Talue  of  a  convoy  appointed  by 
Gorernment  arises  from  its 
taking  the  ships  nnder  con* 
tronl,  as  well  as  under  pro- 
tection. Bot  that  contronl 
does  not  commence  until  sail- 
ing  instructions  huTe  been  ob- 
tained ;  nor  can  it  be  enforced 
othenrbe  than  by  their  means. 
Without  (mUng  uutntciiom) 
the  ship  does  not  stand  in  that 
relation,  or  under  those  cir- 
cumstances, in  which  she  can 
UMfi  tba  lull-benefit  of  the  60- 
T«mmeDt  oouToy*  If  the  fleet 
be  dispersed  by  a  storm,  how 
is  she  to  learn  the  place  of  her 
rendezTous?  If  it  be  attacked 
by  the  enemy,  how  is  she  to 


obey  signals?  In  short,  what 
communication  can  the  pro- 
tected huTe  with  the  protect- 
ing force?''  But  if  the  master 
do  all  in  his  power  to  obtain 
sailing  instructions,  but  is  pre- 
rented  from  obtaining  them  by 
badness  of  weather,  or  if  they 
are  refused  by  the  commander 
of  the  convoy,  he  is  excused. 
In  such  cases  he  would  be  ex- 
cused, although  there  were  a 
warranty  to  sail  with  convoy «^ 
Vide  Abbott  on  Shipping,  243« 
and  the  cases  cited,  on  this 
last  point,  in  the  notes.  The 
convoy  act  is  a  very  penal  act, 
and  therefore  to  be  construed 
strictly.  VldeCantairsY.JU^ 
nuij  3  Camp.  497.  Wabidumu 
V.  Coo^,  4  Taunt.  178.  Wak^ 
V.  ^tfy,  ibid.  493.  Ingham  v. 
Jgnew^  15  East,  517. 
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BaoWn  iLtid  Another^  Assignees  of  Riorden^ 
V.  FoRRESTALL  and  Another. 


Notwith^nd.  flpHIS  Has  ail  action  for  goods  sold  and  deli- 
b"J^nono*tSe  -■-  Vcfed.  The  question  was,  whether  the 
c^mEn?'  payment  of  a  blU  of  1001.  was  in  the  orditiafy^ 
.roiufyXV  course  of  butiness,  and,  as  unch,  protected.  The 
'  under  tiie46  pteintiffs*^  counscl  Contended,  that  the  d^f^iidants 
s.  10.  the  prol  knew  the  bankrupt  to  be  insolvent  at  the  time,  and 
Bot^i^we  had  received  notice  from  the  plaintififs  that  he  had 
ajte  the^to*''  tommitted  an  act  of  bankruptcy.  The  commission 
SSrtl.'imi^  *^®  *^*^  ^^^  *^^  ^^  August;  1815,  and  no  notice 
fomajadR-  had  beet!  given  to  dispute  the  proceedings,  4c; 
titem,  wheUier  Oh  their  being  read,  the  counsel  for  the  defendants 
Mt^oF'blli^k^  objected  that  they  did  not  prove  a  sufficient  ac^  of 
bankruptcy. 

Best,  Serjeant. — The  defendants  should  have 
given  notice  that  they  intended  to  dispute  the 
commission ;  they  cannot  now  object  to  the  pro- 
ceedings ;  they  are  conclusive  against  them.  By 
tiieir  silence  they  adroit  all  things  relating  to  the 
bankruptcy  to  be  rite  acta. 

Solicitor  General,  contra.  —  Notwithstanding 
there  has  been  no  notice  to  dispute  the  commission 
and  act  of  bankruptcy,  the  proceedings  are  not 
conclusive.  It  is  true  they  may  be  read,  but  it 
is  still  within  the  breast  of  the  Court  to  say. 


ruplcy  or  not. 
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whether  they  disclose  a  sufficient  act  of  bank-       I816. 


raptcy. 

Another 
GiBBs^  C.  J.-^Tbey  are  aidmissiUe  evidence;         ^* 
but  I  am  still  to  form  my  judgment  upon  them^  and^th^ 
whether   they  prove   an   act  of  bankruptcy  or 
not. 


Nothing  material.  ju*ose  Ut^on  the  other  part  of 
the  case. 

Verdict  for  plaintiffs 

Jtesf,  seijeaiit  and  Jftitf^^  for  the  plaintiffs. 

The  Solkkit  Oemrml  and  D.  F.  Jom9,  fo  4e^ 
fistitflants. 
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TayiiOr  and  Others  v.  Curtis. 


L  KCDf rai  ship  HpHIS  was  an  action  of  assumpsit  to  recbver  a 
ev«rai  mer-      -^    Contribution  from  the  defendant  in  the  na- 


Af 
Isi 
scv«r 

Mils  upon  her  turc  of  general  average/  under  the  following  cir- 
JSuwitfher  cumstances:— The  plaintiffs  were  owners  of  the 
SiToFwiDd  Hibemia,  a  general  ship,  on  board  which  the 
and  is  after-'  defendant  had  shipped  some  goods,  consigned  to 
Ml  by  an  Ame.  Certain  meixhauts  at  St.  Thomas's,  in  the  West 
tM^Tw^chldic  Indies.  In  November,  1813,  the  Hibemia  sailed 
bcaSr^^ith  ^^  ^^^  voyage^  under  convoy  of  his  Majesty's  ship 
^^uuedaiid  *^^  Qficcn.    In  consequence  of  a  hurricane  she 


fonrwoonded;  WRS  Separated  from  her.coiiyoy,  and  on  the  11th' of 
rigging  are  December  fell  in  with  an  American  privateer.  The 
^t^Tnllhc  Captain,  seeing  no  prospect  of  escaping  by  sail, 
^^ch^her  determined  to  resist.  The  Htftcmia  mounted  only 
port  and  deu-  gj^  ffuus,  and  her  crew  consisted  of  23  men.    The 

Tcrs  Her  cargo  ^ 

^eiy.-Heid,  American   privateer   carried    22  guns^   and   had 

oftheship,and  125  able  scameu  on  board.     Notwithstanding  this 

^^coli^?tiS    disparity  of  force  the  Hihemia  engaged  her,  and, 

o^!^^  ^^^  ^  conflict*  of  eleven  hours,  in  which  her  hull 

^^c^^a'  and  rigging  were  greatly  damaged,  one  of  her  crew 

subject  of  ge-   killed,  and  four  wounded,  she  succeeded  in  beating 

ayerage.  ^^  ^^^  privateer.    The  Hibemia  arrived  at  St. 

Thomas's,  almost  a  wreck,  and  delivered  her  cargo 

in  safety  to  the  respective  consignees.    The  value 

of  the  entire  cargo  was  21,092/.  and  the  goods 

shipped  by  the  defendant  were  to  the  amount  of 

1000/.    The  estimated  entire  loss  to  the  plaintiffs 

was  2j9Q8/.  and  the  average^  as    calculated  upon 
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tte  fTefendaiirs  proportionate  share^  amounted  to  vJSJ^L. 
1381.  89.  bid.  which  the  ptaintiffs  sought  to  reco-     Xatlo* 

Ter  by  the  present  action.     Pbrt  of  the  charges  was  and  Oth«f9 
for  medical  and  surgical  expences  for  the  wounded.     ^  ^' 

£€8t,  Serjeant^  for  the  defendant^  contended^ 
that  the  present  loss  did  not  fall  within  the  prin- 
ciple  of  general  average.  The  owners  had  made 
no  extraordinary  sacrifice  for  the  common  benefit ; 
they  merely  discharged  a  duty.  The  sailors  were 
bound  to  defend  the  ship  from  an  enemy.  This 
was  a  loss  therefore  within  the  scope  of  their 
positive  duties  as  mariners^  and  gave  no  right  to 
the  owners  to  call  upon  the  freighters  for  contri- 
bution.  There  is  another  strong  objection  to  this 
action ;  it  is  prinuB  impresmnis. 

Lens,  Serjeant^  contra. — The  whole  concern  was 
in  danger  of  capture;  the  ship  and  the  cargo. 
By  the  extraordinary  exertions  and  sacrifice  of  the 
captain  and  his  crew  the  vessel  and  the  goods  on 
board  are  preserved.  Natural  justice  requires^  in 
such  a  case^  that  the  loss  should  be  borne  propor- 
tionately by  all  who  are  interested. 

GiBBS^  C.  J. — I  do  not  think  this  is  general 
average.  It  vras  the  duty  of  the  sailors  to  defend 
the  ship  from  capture  in  proportion  to  their  means^ 
and  within  measures  of  discretion.  By  so  doing 
all  parties  have  benefited.  But  in  what  respect 
have  the  captain  and  crew  exceeded  the  line  of 
their  proper  duty?  What  sacrifice  have  they 
made  which  they  were  not  bound  to  make  ?  The 
eiqpence  of  medi(Uil  wd  surgical  aid  must  be  boi^^ 

Vol.  I.  O 
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1816.  bj  the  parties  themselves:  althou^i  this  may  be  an 

^■^"^^^^  ungracious  defence,  1  am  of  opinion  tliat  it  does  not 

m^Chhen  '^^  within  the  principle  of  general  average. — His 

V.  Lordship  directed  a  verdict  for  the  defendant^  with 

CrBTi*.  liberty  to  the  plaintiffs  to  move  lo  set  it  aside. 

Lens,  and  Copley,  Serjeants^  and  F.  Pollock,  for 
plaintiffs. 

Best,  and  Vaughnn,  Serjeants,  for  defendant. 

[Attomies,  Awnetky  and  Son.  ■    >       .3 


General  ayerage  is  founded 
upon  the  principle  of  the  equity 
of  the  cases  to  which  it  is  ap- 
plied.. Much  18  not  to  be  met 
with  in  the  law  books  on  this 
subject.  In  the  Treatise  of 
Mr.  Justice  Abbott^  on  ship- 
ping, this  subject  is  examined 
with  the  learning  and  accu- 
racy of  that  able  lawyer  and 
writer.  Vide  page  354  to  374. 
With  deference  to  such,  a  wri- 
ter, and  to  such  a  work,  we 
shall  beg  leave  io  add  what  has 
presented  itself  to  our  minds  in 
reflecting' upon  the  subject. 

General  average  is  foanded 
on  this  simple  principle  of  na- 
tural justice ;  that  where  two 
or  more  parties  are  concerned 
in  a  common  sea  risk,  and 
one  of  them  makes  a  sacrifice 
for  the  general  safety,  the  loss 
shall  be  assessed  upon  aU  in 
proportion  to  the  share  of  each 
in  tbe  venture ;  and  the  greater 


sacrifice  of  the  first  shall  be 
compensated  by  the  contribu- 
tion of  the  otiiers.    It  seems 
totally  unnecessary  to  go  to 
the  Rhodian  or  Roman  law 
for  what  common  sense  and 
common  justice  roust  suggest, 
to  every  one ;  and  though  it  be 
pleasing  to  learned  curiosity 
to  perceive  the  customs  of  our 
own  times  confirmed  by  such 
ancient  precedents,  we  should 
be   satisfied  with  finding  the 
analogy,    without    grounding 
ourselves  upon  it  as  the  rea« 
son.     General  average,   in  a 
word,  is  the  common  law  and 
justice   of  partnership.      Ge* 
neral  average,  therefore,  de- 
fined according  to  its  nature, 
is  a  compessation   from  the 
common  stock  of  a  sea  ven- 
ture, in   the  several  propor- 
tions of  the  partners  in  it,  for 
the  special  loss  or   sacrifice 
made  by  one  or  more  for  the 
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cenmoa  good.  Three  things, 
therefore,  mre  necessary  to 
conttitate  any  claim  upon  the 
l^uud   of  general  average: 

1.  That  there  should  be  aspe- 
cial  sacrifice  by  one  or  more 
for  the  benefit  of  the  whole. 

2.  That  it  should  be  for  the 
purpose,  and  with  the  Intent, 
cauii  ei  menie^  of  the  pre- 
senration  of  the  common  con- 
cern. 3.  That  the  common 
concern  should  be  sated  by 
the  partial  sacrifice. 

The  special  sacrifice,  it  would 
appear,  must  be  somethiog  done 
and  not  suffered ;  there  must 
be  the  will  and  agency  of  the 
party  making  it ;  his  actual  or 
presumed  content.  Thus,  in 
jetiuony  or,  to  employ  the 
mok«  ancient  term  of  the  lex 
Rhodiaj  the  Jaciura  merciumy 
the  owner  himself  of  any  part 
of  the  cargo  might  throw  it 
oTerboard,  or  the  captain  or 
mariners  might  do  it  for  him. 
In  the  same  manner  If  part  of 
the  furniture  .of  the  vessel  be 
sacrificed,  for  instance,  if  a 
mast  be  cut  down,  or  a  cable 
thrown  overboard,  the  owner 
would  be  entitled  to  general 
average,  th/e  presumption  be» 
ing,  that  such  sacrifice  is  made 
for  the  safety  of  the  cargo  as 
well  as  for  the  preservation  of 
the  ship.  But,  in  order  to 
found  the  claim,  this  sacrifice 
m»st  have  been  made,  as  well 


fpr  the  sake  of  the  caigo  as 
for  the  ship.    If  'merely  for 
the  sake  of  the  ship,  nothing 
has  been  done  for  the  cargo, 
and  therefore  nothing  can  be 
claimed  for  it.   If  a  ship  strike 
on  a  rock,  or  be  stranded,  in 
the  first  place,  it  is  something 
suffered  and  not  done;  and, 
secondly,  it  is  nothing  either 
suffered  or  done  for  the  sake 
of  the  cargo.     No  claim,  there-^ 
fore,  to  general  average  lies 
here.     But  if  a  mast  be  then 
cut  down,  or  any  part  of  the 
cargo   thrown    overboard    in 
order  to  save  the  rest  from 
perishing,  there  will  be,  qua^' 
tenus  the  mast  cut  down,  and 
the  portion  of  the  cargo  thrown 
overboard,  a  general  average ; 
but  with  respect  to  the  damage 
to  the  hull,  or  any  other  part 
of  the  ship,  by  the  rock  or 
%.tranding,  there  will  be  none. 
Again,  if  the  cargo  be  landed 
in  the  ship's  boats,   and  the 
masts  be  then  cut  down,  to  get 
the   ship   from  the  rock,    it 
would    be   at   least  doubtfal 
whether,  the  ma^t  being  cut 
down  for  the  ship,  and  not  for 
the    cargo,    general    average 
would  lie ;  if  the  cargo  were 
not  reloaded,   certainly  not. 
Thus  in  the  case  in  the  tejtt : 
in  the  injury  suffered  by  the 
Hibemia  and  the  sailors,  there 
was   nothing    special  done — 
there  was    nothing   done  or 


1816. 

Taylor 
and  Olhera 

9. 

Curtis. 
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1  Bl  6.  suffered  beyoBct  wW  each  was 
v.^^V^^  bovud  to  do  and  laffen  for 
Xatloe  liianself— oethingwte  done  for 
aud  Others  the  sake  of  the  cargo  which 
would  not  hare  been  done  in 
the  same  manner  if  the  8hip> 
had  been  in  ballast*  The  cap- 
tain and  crew  were  bound  to. 
do  their  best  to  sare  the  ship 
from  capture ;  the  ?essel,  the 
freight,  and  their  own  liberty 
were  in  peril.  Self-defence^ 
under  these  circumstances,  was 
natural;  it  was  their  duty. 
There  was  no  special  sacrifice, 
in  the  words  of  the  first  term 
of  our  (definition. 

The  second  requisite  to  con- 
stitute the  claim  of  general 
average  is,  as  we  have  above 
said,  that  the  sacrifice  be  made 
causi  ei  menUj  that  is  to  say, 
for  the  intent  and  purpose  of 
saring  the  common  stock.  In 
the  case  in  the  text,  the  intenb 
and  purpose  were  self.prc- 
serration;  the  safety  of  the 
cargo  was  indeed  the  incident 
aud  conse<mence,  but  net  the 
purpose  and  intent  of  the  re* 
sistaBce.-^Tbe  third  requisite 
is,  as  stated  abo?e,  that  the 
common  concern  should  be 
sared  by  the  partial  sacrifice ; 
for  if  lost,  the  whole  fund  is 
gonej  and  every  partner,  of 
course,  loses  his  shace.  The 
health  and  limba  of  ^  seamen 
ate  part  of  the  materials  of.  the 
seamen  ;  they  are  the  means  of 


his  doing  his  duty.  They  are 
hired  with  the  man.  What* 
ever  accident  occurs  to  them 
is  an  incident  belonging  to  the 
man  himself.  It  is  tantamount 
to  an  injury  to  his  tools  or 
means  of  work.  But  the  rule 
of  the  ancient  law,  and  which 
ia  fully  adopted  by  our  own^ 
is,  ^  that  the  broken  tools  of 
an  artificer  shall  be  at  the  loss 
of  himself,  and  not  of  his  em- 
ployer." In  the  same  manner 
with  the  ship,  and  the  perils  of 
navigation  to  which  it  is  inci- 
dent They  are  all  in  the 
same  way  exempted  fitom  ge- 
nerai  average ;  iu  the  first 
place,  from  the  nature  of  the 
thing — and,  secondly,  because 
there  is  always  an  implied 
understanding  that  Incidents 
of  this  kind  shall  fall  upon 
those  by  whose  caution,  in 
their  own  immediate  peril, 
they  may  foe  best  guarded 
against. 

There  are  some  cases  on  the 
sebject  of  general  average  in 
ih&  modern  reports,  but  much 
'is  not  to  be  collected  from 
them.  The  safest  guide  wHl 
be  principle  wdl  studied  and 
understood. 

Berkley  v.  Pteagrtgec^  I 
East,  2M.  Covington  v. 
Roberisj  2  Bos  and  Pdll, 
New  Rep.  378.  BknUer 
r.  Prinsquy  10  East,  37«v 
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Senior  v.  Sir  George  Armytagi^  Bart. 

ASSUMPSIT  special,  by  tenant  against  Jind-  Acastomfor^ 
lord^  to  recover  a  cartaiii  sam  hy  way  of  comi-  famlnTpaVt? 
yeawtion  for  half-tilhge,   cropt  «own,  faliie  of  ^.^^ 
aw^-going  crops,  &c  under  the  ^aoninatifNi  bo'li^^tJjilp^^ 
of  tenant  riffht^  accordu^  to  tfae  custom  of  ihe  sowing,  and  aii 

mi         1      1  .  «      ■  materials  for 

country.      The  declaration  stated  the  custom  to  the  same,  id  uis 
be,  for  tfae  tenant  to  pfoiKide  work  and  labour,  y^iCf^Tfor 
tillages  sowing,  and  all  materials  for  cultivation,  ia  ^^^el^i,";^  '^ 
the  away-going  year ;  the  landlord  to  make  a  rear  J^^^^^Ji^ou 
sonable  compensation  for  the  same,  except  in  the  for  the  same,  u 

«  .  1  .   .  r^,       valid  in  law, 

case  of  exemptions  by  special  agreement.  The  notwithsund- 
declaration,  moreover,  contained  an  averment  that  iTefdundera*' 
defendant  was  not  exempted  from  the  operation  ^  meni^prSvut 
the  custom  by  any  special  agreement.  meTdXmlt 

10  express 
terms  exclude 

Tihts  cause  bad  been  tried  at  the  bst  assiecfl>  theeaitom. 
before  Mr.  /.  Mmfl^,  wbenr  it  appeared  upon  the 
evidence  for  the  phiintifT,  that  a  written  agreement 
existed  between  the  parties;  and  the  learned  Judge 
temg  of  opiDMn  that  the  pkintttf  was  faround  to  pro-* 
dhace  the  agreement,  and  that  the  custom  was  con- 
trolled by  it,  directed  the  plaintiff  to  be  nonsuited. 
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1S16.       But  the  Cotirt  of  King's  Bench  afterwards  decided^ 

^"^'^^"^^     that^  unless  the  agreement  in  express  terms  ex- 

9,         eluded  the  custom,  it  was  still  operative.    The 

AaMTTAoE.  Courts  therefore^  set  aside  the  nonsuit  and  directed 

a  new  trial. 

The  plaintiffs  counsel  now  contented  themselves 
with  proving  the  custom/  which  appeared  to  pre- 
vail only  in  the  immediate  neighbourhood  of  the 
defendant's  estates^  and  to  be  almost  confined  to 
those  estates. 

The  defendant's  counsel^  having  procured  evi- 
dence of  the  existence  of  the  written  agreement^ 
contended^  that  the  plaintiff  ought  to  produce  it, 
in  order  to  support  the  averment  in  the  declaration, 
that  it  did  not  exclude  the  custom* 

To  this  it  viras  answered,  that  the  plaintiff  was 
not  called  upon  to  prove  a  negative,  and  that  it 
was  incumbent  upon  the  defendant  to  shew  that 
the  agreement  excluded  the  custom. 

Of  such  opinion  was  Lord  Chief  Baron  Thomp- 
son. ^ 

It  was  then  objected  for  the  defendant,  that,  as 
it  appeared  in  evidence  that  the  custom  was  not 
a  general  custom,  but  prevailed  only  in  a  particular 
district,  it  was  not  binding  on  the  defendant. 

But  the  Chief  Baron  was  of  opinion  that  it  vms 
sufficient  for  plaintiff  to  shew  that  ,the  custom 
existed  in  the  particular  place. 

3 
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The  defendant's  counsel  afterwards  addressed  the  isifi. 
jury  on  the  unreasonableness  of  the  custom  against 
the  landlord^  to  establish  which  they  called  seve* 
ral  stewards  of  the  first  Jandbolders  in.Uie  county 
of  York ;  they  further  contended  that  the  written 
agreement  was  incompatible  with  the  supposed 
custom. 

On  the  other  hand  the  plaintiff's  counsel  contended 
that  one  clause  in  the  agreement  (viz.  that  all  ma* 
nure^  compost^  &c.  was  to  be  used  on  the  farm^  and 
left  on  the  land  at  the  expiration  of  the  holdings 
without ihe  tenants'  claiming  any  allowance  for  the 
same)  implied  the  Existence  of  the  custom. 

The  Chief  Baron  told  the  jury^  that  this  was 
quite  a  distinct  custom  from  that  which  usually 
prevails  between  the  in-coming  and  out-going 
tenants.  But  that,  if  they  were  satisfied  of  its 
existence  (about  which  there  could  be  little  doubt^ 
as  it  was  in  evidence  that  the  defendant  had  paid  the 
amount  of  a  valuation  made  under  it  to  the  former 
tenant  of  this  very  farm)  they  must  find  a  verdict 
for  plaintiff.  And  that  as  to  the  special  agreement^ 
in  order  to  control  the  custom^  it  must  be  of  such  a 
nature  that  it  operated  upon,  and  prevented,  in 
express  terms^  the  custom  from  attaching,  which 
did  not  appear  to  be  the  case  here. 

The  jury  found  for  the  plaintiff. 

Scarlett  and  Richardson  for  plaintiff. 

Raine,  Hej/wood,  'Maude,  and  Littledale,  for 
defendant. 
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V. 

Abmytag'e* 


Though,  itk  tespect  to  written 
instruments  generally,  no  cos- 
tom  or  nsage  can  be  introducfed 
\o  add  any  thing  to  the  terms 
of  the  icontract)  which  thep^ir- 
ties  (in  the  full  deliberation 
which  the  law  always  presumes 
to  accompany  such  instru- 
ments) did  not  think  proper 
to  stipuUte ;  yet,  in  leases  of 
farms,  kc»  the  usage  or  cnstom 
of  the  district,  as  a  kind  of  leae 
tody  is  allowed  to  add  either 
to  the  form  of  the  stipulations^ 
or  to  annex  eren  suppletory 
obligations  of  its  own^  so  far 
as  they  are  not  contradictory 
to  what  is  expressed  in  the 
written  instruments.  The  rea- 
son is  evident.  The  law  pre- 
.suntes  that  each  party  intended 
what  each  knew  to  be  the  com- 
mon practice  of  the  Ticinity, 
and  that  each  omitted  the  ex- 
press mention  of  if,  only  be« 
eause  it  was  so  notorious* 

Thus  in  fViglesworihy.  Dal* 
Usony  Douglas,  190,  in  which 


the  alleged  custom  was,  for 
tenants,  whether  by  parole  or 
deed,  to  hare  the  away-going 
crop  after  the  expiration  of 
their  terms ;  amongst  the  se- 
Teral  objections  urged  to  this 
custom,  it  was  contended,  that 
a  lease  by  deed  precluded  the 
operation  of  the  custom,  as  the 
parties  must  be  supposed  to 
have  described  all  the  circum- 
stances relatire  to  the  Intended 
tenure  in  the  written  instru* 
ment. 

Jjord  Mansfield. — ^^  The 
custom  of  a  particular  place 
may  rectify  what  would  other- 
wise be  Imprudence  or  folly. 
The  lease  being  by  deed  does 
not  Tary  the  case.  The  evf* 
tom  does  not  alter  or  oontim* 
diet  the  agreement  in  the  lease ; 
it  only  superadds  a  right  which 
is  consequential  to  the  taking ; 
as  a  heriot  may  be  due  by  cus- 
tom, although  not  mentioned 
In  the  gciiit  or  lease."  DeugU 
197. 
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Smith  v.  Bolton^  Esq. 


fTlHIS  was  an  action  against  the  hundred  on  in  an  action 
A    the  Stat  1  Geo.  I.  st.  3.  c.  5.  brought  by  the  hSd^%id, 
tenant  of  a  public  house  at  HuU,  to  recorer  the  SS^uSirfor 
amount  of  damage  done  to  the  furniture^  liquors^,  j^lPj?^^^ 
plate^  china,  money,  and  wearing  apparel  of  him-  rioters,  or  de. 
self  and  his  wife,  in  consequence  of  the  demolition  dl^uaoVof 
of  the  house  by  a  mob  of  riotew.    The  kndlord  Si*  frany""* 
had  recovered,  in  the  preceding  cause,  the  amount  }2Tfr^ti?c*' 
of  tke  damage  done  to  the  freehold.    The  sum  premises. 
now  sought  to  be  recovered  was  434/.     There  was 
no  doubt  as  to  the  riot  and  demolishing,  which 
were  occasioned  by  the  impressment  of  a  seaman^ 
who  had  been  rescued ;  and  the  press-gang  had 
fled  to  this  house,  which  was  their  general  ren« 
dezvotts. 

But  the  defendant's  counsel  contended,  that  the 
amount  of  the  damages  must  be  confined  strictly 
to  the  value  of  chose  articles  which  had  been 
actaally  demolished  by  the  rioters ;  and  could  not 
be  extended  to  those  which,  for  any  thing  that 
appeared  in  evidence,  might  have  been  surrepti- 
tiously removed  from  the  premises;  that  this 
btter  was  a  distinct  felony,  and  the  act  .meant 
that  the  hundred  should  make  compensatiob  only 
for  the  damage  which  was  the  direct  and  imme- 
diate consequence  of  the  ofience. 


Smith 
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idi6.  They  admitted  the  hundred  to  be'  liable  for  the 

value  of  furniture  and  china  found  broken,  and 
the  casks  staved,  upon  the  premises;  but  they 
Bolton,  denied  their  liability  for  the  plate,  money,  and 
clothes,  concerning  which  no  evidence  had  been 
given,  except  that  they  were  upon  the  premises  a 
short  time  previous  to  the  demolition  of  the  house, ' 

Le  Blanc,  J. — I  agree  with  you^  in  point  of 
law,  that  the  hundred  are  not  liable  for  things  that 
are  not  demolished  by  the  rioters,  or  destroyed  by 
the  demolition  of  the  house— ^that  they  are  not 
liable  for  any  thing  stolen  or  taken  away. 

The  defendant's  counsel  called  no  witness,  and 

Lb  Blanc,  J.  told  the  jury,  that  their  province 
was  to  estimate  the  damage  by  demolition  which  had 
been  the  immediate  consequence  of  the  riot.  That 
the  difficulty  would  be,  to  ascertain  what  were  the 
things  which  had  been  either  wholly  or  in  part  de- 
stroyed. That  there  was  no  actud  proof  of  the 
removal  of  any  of  the  articles ;  but  it  was  difficult 
to  conceive  how  the  plate,  clothes^  or  money  in  the 
till,  could  be  destroyed  in  the  demolition  of  the 
house.  That  the  amount  of  the  damage  actually 
proved  was  85^. 

The  jury  gave  the  plaintiff  1002. 

Scarlett  and  Alderson,  for  plaintiff. 

F.  Pollock  and  Wray,  for  defendant. 
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tn  a  case  tried  at  Westmin* 
iier  ^ittIogs,  after  Hilary  term 9 
1816,Lord  EllenboroughjChief 
Justice,  held,  that  in  x^rdet  to 
sastain  this  action  against  the 
hundred,  circumstances  must 
be  proved  from  which  the  jar j 
may  infer  that  the  object  and 
intent  of  the  mob  was  totally 
to  demolish  .  the  house,  &c. 
The  words  of  the  act  begin, 
^'  shall-begin  to  demolish,  &c^ 
And,  therefore,  that  where  the 
mob,  after  breaking  the  win* 
dows,  and  doing  other  damage 
to  the  house,  had  retired  with* 
oat  demolishing  it,  and  without 
any  disturbance  having  been 
given  to  their  operations,  the 
hundred  was  not  liable.  But 
slight  evidence  is  sufficient  to 
raise  the  presumption  of  an 
intent  to  demolish ;  and  there- 
fora,  in  the  same  case,  It  hav- 
ing  been  afterwards  proved 
that  there  were  military  pa- 
troling  the  streets  in  the  neigh- 
bourhood of  the  house  in  ques- 
tion, that  the  rioters  were  dis- 


persed in  various  parties,  which         1 81 6* 
kept  up  a  communication  by  \^^V^^ 
signals,  and  that  previous  to        SMtxH 
their  retiring  from  the  house  it      o^  ''*   - 
was  observed  that  a  signal  was 
received  by  the  party  demolish- 
ing ;  his  Lordship  directed  the 
jury  that  these  were  facts  from 
which  they  might  fairly  infer 
that  the  rioters  were  checked  in 
their  proceedings  by  the  prox- 
imity of  the  troops,  and  had 
begun  their  operations  with  an 
intent  to  demolish. 

They  accordingly  found  for 
the  plaintiff. 

For  cases  upon  this  act  Tid« 
Ratdiffe  v.  Edetty  Doogl.  699. 
Hyde  ▼•  Cogan;  and  fVUmoi 
T.  Hort(m^  there  cited.  PrU^ 
cheii  t"  JVaUranj  6  T.  R.  14. 
Retdi.  Clarke^  7  T.  R.  496. 
Burrawi  t.  fVrighi^  1  East, 
615«  Grtatleyy.  Higgintanj 
1  East,  631.  There  if  like  wi8« 
a  very  elaborate  and  learned 
note  upon  the  construction  of 
this  act,  William' t  edition  of 
Saunders^  Vol.  3,  ST7q. 
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Bkeed  and  Others  v.  Gvtsn  and  Anoiher. 


ofXiSjcS''  Til'PNEY  had  and  received.  The  plaintiffs  liad 
S^iS^tS?"**  employed  the  defendanto  as  their  agents  and 

bankers  thera:  cdiisignees  in  Xofufon,  to  Sell  goods^  and  dispose 
kecp"anac-  of  the  proceeds  according  to  their  directions. 
dw^SxMd  They  had  at  first  been  directed  to  pay  the  proceeds 
co.haTe^iio'?^  into  the  banking-house  of  Esdaik  and  Ca.,  after- 
couDt  with  J.  wards  into  the  hoase  of  Joneg,  L^gd,  and  Co. 
and  Co.  direct  Plain  tifia  had  no  account  of  their  own  with  either  of 
j^i^to^Kj  these  houses^  but  Ro9coe  and  Oo.  were  their  bank-* 
"ttelraicouiif  ^^  ^t  Liverpool,  who  kept  an  account  with  Eaddile 
j!Ind  L."**Af  ^"^  ^'>  ^^i^^  account  they  had  just  transferred  to 
A.  and  Co.  had  joties,  Lojfd^  and  Co.    The  partkular  tmnsactioii 

no  account  of  "^  *  . 

their  own  with  arosc  out  of  the  Sale  of  some  American  stock. 

J.  and  L.  but 
through  the 

wdc^of L  On  the  20th  of  January,  1816,  the  plaintifi 
««^  and  as  ^rote  to  the  defendants,  desiring  them  to  sell  the 
had  been  inthe  stock,  and  to  pay  the  procceds  to  Jones,  Lovd, 

habit  of  paying  '  ,  ,  „  ^       .      ,*«  / 

nw>niesof  A.  and  Co,,  adding  'for  our  account.'*  On  the  23d, 
^onntof  R?  the  defendants  answered  that  they  had  accepted  the 
hSi?of*ii?*  order,  and  would -pay  in  the  proceeds  the  next  day, 

jAnndom  bank- 
ers of  R.  and  Co.;  held,  that  the  direction  of  A.  and  Co.  to  their  agents  to  pay  to  ^  thdr 
aceomt"  was  sufficiently  complied  with,  by  a  payment  made  to  the  account  of  K.  and  Co» 
as  the  agents  had  been  in  the  habit  of  doing. 

t 
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'*- for  their  account,"^  On  the  25th  they  wrote  as  Iii6. 
follows :  "  We  have  paid  the  money,  a^eeahly  to  ^'^1''^''^^ 
yoar  desire,  into  the  hands  of  Janes^  Loyd  and  Co.  ^^  Others 
We  inquired  if  yoa  had  an  account  open  with  them  ^^  ^'  . 
ttat  we  might  have  it  .placed  thereto;  but,  being  ad^w. 
told  yon  had  not,  we  desired  it  to  be  placed  to  the 
credit  of  your  account  with  Roscoe  and  Co.  We 
trust  we  did  right ;  this  being  in  feet  the  only  man-' 
ner  in  which  Jtmes,  Lojfd,  and  Co.  would  take  it 
at  all/'  Several  orders  were  read,  in  which  plain-i 
tiffs  had  directed  the  defendants  to  pay  money  to 
EsdaUe*n  house,  to  be  placed  to  the  credit  of  thei^ 
account  with  R^9eoe  and  Ca,  and  the  defendants 
had  never  paid,  on  any  occasion,  money  to  the 
sole  account  of  the  plaintiffs  at  either  house.  In 
one  (NT  two  insCances  it  appeared  that  money  had 
been  paid  to  the  credit  of  the  bankers'  {R^scot  and 
Co.'s)  account,  when  it  had  been  directed  to  be  paid 
to  the  credit  of  the  plaintiffs',  or  one  of  their  part-* 
*  ners.  During  the  whole  time  that  defendants  were 
the  agents  of  the  plaintiffs,  Roscoe  and  Co.  were 
their  bankers  at  Liverpooly  and  defendants  paid  the 
proceeds  of  the  sales  which  they  made  for  the  plain- 
tiffs into  the  house  of  Jones,  Loyd,  and  Co.,  in  the 
same  manner  in  which  they  had  been  accustomed 
ia  pay  at  Bsdaile'% ;  that  is  to  say,  to  the  account 
of  Roscoe  and  Co.  at  Jones,  Loyd,  and  Co.  On 
the  35th  of  January  Roseoe*s  house  suspended 
payments.  At  that  time  the  money  was  in  the 
hands  of  Jones,  Loyd,  and  Co.  to  their  credit 
They  apprised  Roscoe's  house  of  the  payment,  and 
received  for  answer  that  the  money  was  to  be 
struck  out  of  their  credit^  as  they  had  receivcc| 
plaintiffs'  order  not  to  place  it  to  their  account. 
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18W.       UpoQ  plaintiffs'  applying  for  the  money  to  Jones, 

^^^"^^   Loyd,  and  Co.,  they  refused  io  pay  it,  alleging' 

«nd  Others   ^bat  they  had  received  it  to  the  credit  of  Roscoe 

^         and  Co.>  with  whom  they  bad  an  unsettled  ac- 

Another;    count,  and  they  must  hold  it  for  the. benefit  of  all 

parties. 

Raine,  for  the  plaintiffs,  contended,  thai  de- 
fendants had  acted  contrary  to  the  orders  they 
had  received,  and  were  therefore  bound  to  re- 
fund. It  was  their  duty,  either  to  have  rejected 
the  order  to  pay  altogether,  or  to  have  executed 
it  according  to  the  specific  directions  which  were 
sent. 

Scarlett y  contra. — There  was  an  express  di- 
r^Hon  to  pay  .the  money  into  some  account, 
which  must  mean  an  existing  account.  Now 
the  plaintiffs  had  no  account  with  Janes,  Loyd, 
and  Co.,  but  through  the  house  of  Roscoe  and 
Co. 

Le  Blanc,  Justice. — If  the  plaintiffs  intended  to 
have  an  account  opened  with  the  2r0it£bm. bankers, 
they  ought  to  have  given  specific  directions ;  they 
should  have  spoken  in  language  plain  and  in* 
telligible,  whicli  could  not  have  misled.  As  they 
have  not  given  any  such  specific  directions,  the 
defendants  were  justified  in  paying  the  money  as 
they  had  been  in  the  habit  of  doing. 

Upon  his  Lordship  expressing  this  opinion^  the 
plaintiffs'  Counsel  chose  to  be  nonisuited. 


LANCASTER  LENT  ASSIZES,  56  GEORGE  IIL 
Rame  and  LiUledale,  for  plaintiffs. 


Scarlett,  Riehardson,  and  F.  Pollock,   «6x  dc-  ^nd^en 
fendants.  o. 

Green  and 
Another, 
lAitomitt  ySitmidregi  mdJBdw.  JOkai] 


DicAs  V.  Hides.  Ma^ciiw. 


THE  declaration  stated  that  the  defendant  was  An  innkeeper, 
an  innkeeper^  and  licensed  to  let  post  horses. ^cenU  to  fet' 
that  on  the  22d  of  December,  1815,  plaintiff  was  SllJ'iIZd'b? 
received  into  his  house  as  a  guest  and  traveller ;  i^^  to'fSSTkh 
that  he  requested  the  defendant  to  let  him  to  hire  a  ^^^  to  a  tra- 
post  chaise  and  horses  to  convey  him  on  his  jour-  he  haVe  a 
ney :  it  then  stated  that  defendant  at  the  time  had  hones  at°ii- 
poflt  chaises  and  horses  unemployed.    The  decia-  ^^^T^e 
ration  likewise  averred  the  tender  of  a  reasonable  wi>c«tioii, 

and  thoueh  a 

sum  for  the  hire  of  the  chaise,  &c. ;  but  that  the  reasouabie 
defendant  refused  to  let  him  have  one.    Plea :  Not  Ser^Jd  to  him 
guUty.  '^^^*'^^" 

The  defendant  kept  an  inn  at  Four  Lane  Ends, 
at  HuUan,  in  Lancashire.  Upon  the  sign  over  his 
door  was  ]fritten  ^Micensed  to  let  post  horses.'' 
Notice  bad  been  given  bim  to  produce  his  license. 
Plaintiff  was  on  .his  road  from  Wigan  to  JUan* 
Chester,  and  stopped  at  defendant's  inn  to  change 


DlCAS 
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1815.  horses^  and  to  proceed  on  his  journey.  It  was 
stated  by  the  plaintiff's  Counsel,  that  the  defend- 
ant at  the  time  had  post  chaises  and  horses  at  li« 
Hides.  berty  in  his  stables ;  and  that  he  offered  to  convey 
the  plaintiff  on  his  journey  with  four  horses ;  but 
plaintiff  would  only  consent  to  take  two^  which 
were  refused. 

Scatlett,  for  the  plaintiff^  contended^  that  when 
an  innkeeper  takes  out  a  license  to  let  post  horses^ 
he  enters  into  a  contract  with  the  public  to  let 
them  out  for  the  accommodation  of  passengers. 
He  has  no  right  to  select  his  customers ;  to  say^  he 
will  serve  one  man  and  not  another.  He  cannot 
evade  this  duty  by  demanding  exorbitant  prices. 
If  he  has  the  convenience^  be  ought  to  furnish  it 
when  a  reasonable  price  is  tendered.  The  plain- 
tiff tendered  the  money^  and  no  private  piqufe 
ought  to  induce  an  innkeeper  to  withhold  the  ac- 
commodation. 

Rome,  for  the  defendant^  contended^  that  this  vras 
an  action  of  first  impression ;  that  it  could  not  be 
supported  in  law ;  but  that  he  was  ready  to  meet  it 
on  th6  merits. 

Le  Blanc^  Justice. — ^The  declaration  does  not 
state  any  custom  of  the  realm^  but  merely  a  duty. 
I  am  of  opinion  that  there  is  no  legal  obligation  on 
the  defendant  to  let  post  chaises  and  faorses,  not* 
withstanding  be  has  obtained  a  license  for  so  doing. 
The  action^  therefore^  is  not  maintainable.  I  wiO, 
however^  save  the  |ioint. 
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The    defcDdant's  counsel,   to  prevent  coaiing  igig. 

again,  requested  that  the  case  might  go  to  the  Jury  ^^V^ 

oti  the  merits.    Accordingly  they  called  witnesses,  ^^^' 

and  proved  that  the  defendant  had  not  horses  ca-  HiotM. 
pable  of  performing  the  jovmey  at  the  time. 

Verdict  for  the  defendant 
Scarlett  and  Cottingham  for  plaintiff. 
Raine  and  Cross,  for  defendant. 

[Attornies,  SmUh. FoiUkes.]  / 


pAavwoRTH  and  Others,  Assignees  of  Curtin,  a 
Bankrupt,  v.  Packwood. 

rriHE  defendant  was  an  innkeeper  at  Bmnrng-    if  a  nest 
A   ham.^  On  the  23d  of  Januafy,  1813,  Curtin  ^1^.. 
brought  goods  with  him  to  the  inn  for  sale  as  he  ^^^trS^e^ 
was  travelling  through  the  country.    He  staid  at  J^J^^o^^wi^ 
the  inn  about  14  days,  and  eat  and  slept  there.  ^<>(»^  ^^  ^^ 
His  goods  were  deposited  in   a  parlour  on  the  landlord  from 
ground  floor;  for  two  or  three  days  he  had  the  maV«Stoinin 
key  of  this  room  in  bis  possession,  and  used  16  lock  ^iSi^K'^ 
it  up.     Afterwards  the  landlady  wished  to  put  some  ^^^^  '"^  ^^^^ 
goods  of  other  travellers  there^  and  asked  his  per-  sift  if  behave 
mission.    He  gave  her  leave,  and  delivered  her  the  Jwe'^oJ-eJ-"" 
key  for  that  purpose ;  but  desired  that  the  key  Ip"S^.1f^abl^ 
should  always  be  kept  within  the  bar,  that  he  might 
have  it  when  he  vmnted  it.     Other  parcela  were  put 
in  the  room;  and,  a  few  days  after  Cur<iii  delivered 
up  the  key,  he  lost  a  package  of  the  value  of  50/. 
Vol.  I.  P 
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1816.  Raine,  for  the  defeudant^  contended^  that  rf  this 

^!^"^^''^^  had  been  a  lodging-room  the  landlord  woald  have 

and'others'  been  answerable  far  any  loss,  though  the  guest  had 

o-         a  key  to  lock  it.     But  the  room  in  question*  was 

taken  as  a  warehouse  for  Curtin's  goods.     It  was 

not  an  apartment  to  sleep  or  dine  in^  but  for  the 

purposes  of  trade.    The  landlord,  therefore,  was 

not  responsible  under  such  circumstances. 

The  defendant's  Counsel  then  called  witnesses  to 
prove  that  the  key  was  exclusively  under  Curtin's 
controul ;  the  evidence  on  this  point  was  contra- 
dictory. 

Le  Blanc,  Justice. — The  landlord  is  not  liable^ 
in  a  case  where  the  guest,  by  way  of  excessive 
caution  and  security,  takes  an  exclusive  charge  of 
a  room  or  of  gaods.  The  guest  may  so  conduct 
jiimself  as  to  wave  the  common  law  liability  of  the 
landlord.  But  the  question  is^  did  Curlin  take 
upon  himself  exclusive  possession  of  the  parlour ; 
that  is  to  say,  exclusive  of  the  landlord  and  other 
persons.  A  landlord  is  not  bound  to  furnish  a  shop 
to  every  guest.  If  a  traveller  applies  for  a  room, 
not  to  sleep  or  live  in,  but  as  a  shop  or  warehouse, 
and  takes  an  exclusive  possession,  he  exonerates 
the  landlord:  Whilst  Curttn  kept  the  key  himself, 
the  landlord  ^vas  not  answerable ;  but  when  he  deli- 
vered up  the  key  to  the  landlady;  when  other 
persons  had  access  to  the  room,  and  other  goods 
were  deposited  there,  the  landlord's  liability  re- 
vived. If  Curttn  had  exclusive  possession  he  must 
bear  the  loss ;  but  if,  at  the  time  the  goods  were 
lost,  they  were  not  under  CurtirCs  exclusive  care, 
the  defendant  is  responsible. 
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His  Lordship  left  the  case  to  the  Jury  on  the       I8I6. 

evidence^  who  found  a  verdict  for  the  defendant.       ^'-^'V^^^ 

Farnitorth 

Scarlett  and  Richardson,  for  plaintiff.  ^"""^  °/^^" 

Packvood* 
Maine  and  Littledale,  for  defendant. 


[Attornies,  GtukeU,- 


-C9Utf€r.] 


The  goods  of  a  tinTeller  are 
not  in  the  custody  of  the  inn- 
keeper, so  as  to  chaige  him 
with  any  loss,  unless  they  are« 
placed  within  the  inn.  Calye's 
case,  8  Rep.  63.  Therefore, 
if  the  guest  require  the  host  to 
turn  Ihb  horse  oot  to  pasture, 
who  accordingly  does  so,  the 
liability  of  the  innkeeper  is 
discharged.  Secus^  if  the  fnn- 
keeper  of  his  own  accord  puts 
it  to  grass ;  in  which  case  his 
respoBsibility  is  the  same  as  if 
the  animal  had  remained  in  his 
stable.  8  Rep.  64.  The  guest 
need  not  deliyer  the  goods  in 
special  charge  to  the  innkeeper, 
uor  acquaint  him  that  he  has 
any.  If  the  traveller  have 
property  with  him,  or  about 
his  person,  the  innkeeper  is 
bound  to  the  custody  of  it  with- 
out communication.  The  duty 
is  founded  on  the  common  law, 
and  is  derrred  from  the  relation 
of  trareller  and  host.  Ibid, 
But  the  innkeeper  may  require 
that  the  property  of  his  guest 
lie  defivered  into  his  hands,  in 
order  that  it  may  be  put  into  a 


secure  place ;  and  if  the  trayel- 
ler  refuse,  the  innkeeper  is  not 
responsible  for  its  safety.  Ibid. 
The  host  cannot  oblige  the 
guest  to  take  charge  of  his  own 
goods,  for  this,  in  effect,  would 
be  a  refusal  to  admit  them  into 
the  inn.  (See  Betinet  v.  3f  f /- 
for,  5  T.  R.  273.)  A  nd  it  is  no 
excuse  for  an  innkeeper  to  say, 
that  he  delivered  the  key  of  the 
chamber,  in  which  the  pro- 
perty stolen  was  placed,  to  the 
guest,  who  left  the  door  open. 
Calye's  case,  8  Rep. 

But  in  a  late  case  Lord  El» 
lenborough  observed,  that  al- 
though the  landlord  cannot 
exonerate  himself  by  merely 
handing  over  a  key  to  his 
guest,  yet,  if  the  guest  takes 
the  key,  it  is  a  proper  question 
for  the  jury  whether  he  takes 
it  animo  custodiendij  and  for 
the  purpose  of  exempting  the 
landlord  from  his  liability. 
Burgess  v.  Clemenlsj  K.  B. 
Trinity  Term,  55  6.  3.  See 
likewise  Corny n's  Digest,  Vol. 
1,  285 ;  and  Hammond's  Law 
of  Nisi  Prius,  322,  323. 
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181ft.  ^ 

Gas&ell  and  Another  v.  Lindsay  and  Ariothei'^ 

A.  and  Co.    rw^HIS  was  an  action  on  a  guarantee^  giy^n  by 
B!aDdCo.pay-  ^    the  defendants  to  the  plaintiffs^  by  which  they 
g<MdVwiiich     engaged  to  indemnify  them  for  whatever  goods  they 
OTppiy^'^a     should  supply  to  one  DaxAi  Irvine  in  his  line  of 
SfeoTat  *>"s*^^ss,  from  the  27th  of  /u(y,  1809,  to  a7th  July, 
a  credit  of  3     18 10.    One  of  the  defendants  wffered  judgflaent  by 
c  becomes  in*  de&ult !    Ltndsajf  pleaded  his  bankruptcy,  upon 
Md*Co/fo?'     which  alone  the  question*  arose.     It  appeared  that 
S?mi%hem      ***®  dealings  between  the  plaintiffs  and  D.  Irvine 
three  buu  of    ^erc  upou  the  usual  terms  of  credit  in  the  trade, 
payment,  in-    viz.  two  and  two  mpnths ;  that  is  to  say,  at  the  end 
and  Co.  who'    of  two  mouths  from  the  time  of  the  goods  delivered, 
^"di^b^ome  the  plaintiffs  had  a  right  to  call  upon  D.  Irvine  for 
o^eWesT    ^  ^'"W  at  two  months.     In  the  course  of  their  deal- 
biiiswMdift-    ings,  the  plaintiffs  received  three  bills  of  exchange, 
fore,  and  the    drawu  and  accepted  by  other  parties,  but  indorsed 
after, their'  '  by  the  defendants  to  D,  Irvine,  and  by  him  in^ 
Cw^asifkewise  dorsed  to  the  plaintiffs  in  payment  of  goods.    One 
and*Co1)lfo?e  ^^  ^^^^^  biUs  became  due,  and  was  dishonoured, 
the  bank-      before  the  bankruptcy  of  the  defendants;  the  ?e- 
andCo.for'     cond  bill  became  due  and  was  dishonoured;  but 
^rwhlchthey  the  plaintiffs  did  not  receive  notice  of  the  disho^ 
oSrto'caiun  ^^^^  *'"  ^^^  ^^^  bankruptcy  of  the  defendants; 
abm^irtwT"  ^^^  ^^^  ^^^"^^  ^'^^  ^'^  ^^*  become  due  till  six  weekd 
months,  a^  the  after  the  commission.     In  addition  to  the  three 

time  of  A.  and  ,  .„        ,  .  ,  .  .  ,     .         ^     ^ 

co.'s  commis-  bills  whicb  wcre  running,  it  appeared  that  D.  Ir- 
thatin  M  M-  "^^^^  was  still  indebted  to  the  plaintiffs  for  a  parcel 
n^i  ui^'S^-  ^^  S^^^®>  ^  ^^^  amount  of  93/,  12s.  supplied  on  the 

rante^  against 

A.  and  Co.  their  certificate  was  a  good  defence,  by  ylrtne  of  the  itat.  of  the  49tfa  G.  5* 

c,  1^1. 1. 9* 
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4th  of  Detember,  1809,  and  for  which  they  bad  a       »8i«- 
right  to  call  upon  him  for  a  bill  at  two.  moBths  on    q^^^^ 
the  4th  oiFehruary,  1810.    The  defendants*  com-         «. 
mission  wan  dated  on  the  6th  of  February:    No     Umimat* 
notice  had  been  given  to  them  of  D.  Irome"%  de- 
fimlt  in  not  gn^^ng  the  bill  on  the  4th.    No  bill 
was  in  &ct  demanded  or  given  for  the  932.  ISa. 
mid^  shortly  afterwards,  D.  Irvine  absconded.  The 
pbintiffs  sought  to  recover  the  amount  of  the  goods 
sold,  for  which  the  three  biUs  of  exchange  were 
iadorsed  to  them  by  X>.  Irvine,  and  likewise  the 
balance  of  931.  13^.  for  which  no  bill  had  been  re* 
ceived. 

On  the  part  of  the  defendants  it  was  conteadedj 
that  the  three  bills  were  clearly  barred  by  the  ceiv 
tificate^  and  Le  Blane,  Justice,  was  of  that  opi«* 
nion,  inasmuch  as  they  appeared  to  have  been 
given  by  the  defendants  in  satis&ction  of  the  gaa^ 
rantee. 

Jfo/f,  and  Parke,  for  the  plaintiffs,  proposed  to 
shew  that  the.  three  bills  had  been  given  by  tH^  de« 
fendants  to  Z).  Irvine  for  a  valuable  consideration^ 
without  reference  to  tlie  guarantee,  and  that  thoy 
had  been  indorsed  to  the  plaintiffs,  in  the  common 
course  of  trade,  in  payment  for  goods  supplied  to 
D.  Irvine.  They  called  a  witness  for  this  purpose, 
who  produced  the  books  of  the  bankrupts,  and  was 
about  to  read  an  entry  made  by  one  of  the  defend- 
ants (who  suffered  judgment  by  defiiult)  in  which  the 
account  between  the  bankrupts  and  D.  Irvine  wa$ 
stated.  It  was  ol^ected  that  the  entry,  having  been 
made  by  one  partner  after  the  bankruptcy,  could 
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tiot  bind  th^  other  partner, 
of  this  opinion. 


Le  Blanc,  Justice^  was 


They  then  contended^  that,  at  any  rate^  the 
plaintiffs  had  a  right  to  recover  the  93/.  ISs.  That, 
for  this  sum,  they  were  only  entided  to  receive  a 
bill  on  the  4th  of  Fehruary ;  and  that  the  money 
did  not  become  due,  as  a  cash  payment,  till  near 
two  mpnths  after  the  defendants'  bankruptcy :  they 
said,  that  this  was  not  a  debt  which  could  be  barred 
by  the  certificate,  because  it  was  not  a  debt  which 
could  be  proved  under  the  commission.  It  wa^  not 
a  liquidated  claim,  which  plaintiffs  could  have  put 
into  an  affidavit ;  which  they  could  have  gone  before 
the  Commissioners,  and  claimed  to  prove  in  the 
ordinary  manner.  It  was  a  mere  right  of.  action 
against  D.  Irvine,  to  recover  damages  for  omitting 
to  give  a  bill  of  exchange ;  this  was  the  extent  of  the 
plaintiffs*  claim  against  the  principal,  Irvine ;  and' 
of  course,  therefore,  in  his  default,  this  was  the 
extent  of  the  collateral  engagement  of  the  defend- 
ants. The  damages  in  such  a  case,  being  for  the 
non-performance  of  a  contract,  could  not  be  ascer- 
tained without  the  intervention  of  a  jury,  who 
^  might  give  more  or  less  according  to  the  circum- 
atances. 


Scarlett  and  Richardson,  contra,  relied  on  the 
49  Geo.  III.  c.  Ul.  s.  9. 


Le  Blanc,  Justice. — I  think  the  three  bills  ap« 
pear  to  have  been  given  in  satisfaction  of  the 
guarantee ;  they  are  barred,  therefore,  by  the  cer- 
tificate.    I  think  likewise  that  the  931.  12s.  is 
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barred  by  the  certificate,  under  the  statute^  which      J8i& 
the  defendant's  counsel  rely  upon. 

Verdict  for  defendant  Lindsay. 

Holt  and  Parke,  for  plaintiffs. 

Scarlett  and  Richardson,  for  defendants. 


[Attornics,  Gmwa.- 


Fonnerlj  no  debts  could 
be  proyed  under  a  commission 
of  bankruptcy  but  such  as 
were  debiia  in  prceserdi  at  the 
time  of  the  bankruptcy.  The 
7  G.  >•  c.  31.  extended  the 
right  of  proof  to  certain  writ- 
ten yecurities,  not  due  at  the 
time  of  the  commission,  but 
which,  being  liquidated  and 
ascertained  in  their  quantity  at 
that  time,  would  become  due 
in  future.  Such  debts  were 
admitted  to  be  proyed,  allow- 
ing a  rebate  of  interest.  The 
5  6.  2.  c.  30.  allows  such  de* 
mandb  to  constitute  a  good 
petitioning  creditor's  debt.*- 
The  49  G.  3.  c.  121.  §.  9.  ex- 
tends the  same  right  of  proof 
to  debts,  of  which  the  term  of 
credit  had  not  expired  upon 
the  issuing  of  the  commbsion, 
and  which,  therefore,  at  that 
time,  were  not  debiia  in  prig" 
senii.    In  all  these  statutes  the 


expression  is  debt;  and  this  word 
appears  to  be  used  in  contra- 
distinction to  damages,  and  to 
point  at  a  demand  where  the 
sum,  or  quantum^  is  settled 
and  certain,  and  not,  like  da- 
mages, the  subject  of  enquiry 
or  computation.  The  expres- 
sion in  the  seyeral  statutes, 
^  rebaie  of  inieresty*  seems  to 
imply  this.  Vide  ex  parte  Ad^ 
netfj  Cowp.  4G0.  UUenon  t. 
Vernon^  4  T.  R.  570.  Boit- 
niiter  y.  Scatty  6  T.  R.  489. 
Hammond  ▼.  Touimm^  7  T. 
11.619. 

The  Stat.  7  6. I.e. 31. 8.  Lis 
confined  to  written  securities. 

2  Peer.  Williams,  306.  Swaine 
r.De  Mattoi^  Strange,  1211. 
SeelikewiseCAftftoft  ▼.  Whigln. 
Goddard  ▼.  Vander  Hefien^ 

3  WiU.  262.  PaUUon  r. 
Bankeiy  Cowper,  540.;  and 
Parslow  T.  Deariove,  4  East, 
438r    So  likewise  it  has  been 
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sold  and  deliTered  upon  an 
agreement  to  be  paid  for  by  a 
present  bill  payable  at  a  fature 
day  (but  urbich  bill  never  was 
given  or  demanded,  and  seyen 
days  after  the  delWery  of  the 
goods  the  debtor  committed 
an  act  of  bankruptcy,)  that  thb 
did  not  create  a  present  d6bt 
sufficient  to  enable  such  cre- 
ditor to  petition  for  a  commis- 
tion  of  bankruptcy  against  the 
debtor ;  the  7  6. 1.  c.  31.  s.  I. 
and  5  G.  %  c.  30.  s.  23*  being 
confined  to  ifehts  due  on  bills, 
bonds,  promissory  notes,  and 
other  personal  written  securi- 
ties^ of  the  like  sort,  payable 
at  a  future  day.  Hopkins  ▼• 
Jhi^peroy^  9  East,  408.  See 
likewise,  as  illustratiTe  of  the 
general  principle  in  the  latter 
case,  Muisen  t.  Pricey  4  East, 
1 47.  and  Button  ¥.  Solomonson^ 
3  Bos.  and  Pull,  589.  So,  in 
fftmeock  wiEMwittk^  3  T.  R. 


435,  it  was  determined,  tbai 
if  8  demand  be  payable  at  aU 
events^  though  at  a  future  day, 
it  may  be  prored  under  a  com- 
mission r  but  if  it  rest  in  con- 
tingency whether  it  will  be- 
come payable  or  not,  it  cannot 
be  proved,  unless  it  be  secured 
by  a  penalty  which  is  for- 
feited at  law. 

With  respect  to  debts  due 
at  a  future  day,  the  40  6.  3.  c. 
121.  s.  0.  is  an  enlargement  of 
the  provisions  in  the  former  sta- 
tute, 7  6.  1.  c  31 ;  and  as  that 
statute  extended  the  right  of 
proof  to  written  securities  only, 
payable  on  a  future  day,  the 
49  G.  3.  embraces  debts  of  all 
kinds,  written  or  unwritten, 
upon  good  and  valuable  consi- 
deration, for  any  money  what- 
soever, which  is,  or  shall  not 
be  payable  at  the  time  of  the 
bankruptcy,  allowing  a  re-  ^ 
bate  of  interest  on  the  proof^^ 
of  such  debt. 
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SITTINGS  IN  EASTER  TERM,  AT  WESTMINSTER, 
AO  GEO.  III.  1816. 


Hill  v.  Leigh  and  Reay,  Sheriff  of  Middlesex. 

TJEBT  for  an  escape.— Plea  nil  debet—The  in  an  action 
-■-^  plaintiff  had  obtained  final  judgment  against  JSftJ « 
a  person  of  the  name  of  Coningham,  and  sued  out  «»^*p^  '""« ir 

•       J*  •  •         •  ^     •       t  gular  way  of 

a  writ  or  capias  ad  sahsfaciendum,  directed  to  the  connecting 
defendants^    sheriff  of  Middlesex,  returnable  on  offictr.soasto 

sponsible  for  hik  act,  is  by  the  prodaction  of  the  warrant.    Bat  any  recomition  by  the 
Aeriff,  that  the  officer  acted  under  his  authority,  will  dispense  with  the  necessity  of 

nivuln^i flier  it.       Aik  in<lni«*mMnt  nrtnn  th*  otm*   /wa*nmt^A    •..>J  Al^<4  U..  *L,^    _« •ja>  ■^      7.. 


writ,  with  the  sheriff's  retom^bpon  it,  is  only  evidence  against  him,  to  the  extent  of 
lus  duty  under  i^  and  it  is  90  pait  of  hia  doty  to  aaseK  the  officer's  name  to  tiit  fetunu 

Vol.  I.  Q 
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17. 


1816L      the  first  day  of  Michaelmas  Term,   1815.    The 

writ  had  been  regularly  delivered  at  the  sheriff's 

office;  and  the  sheriff^  upon  being  served  with  a 

;Lei6h  and  rule,  bad  returned  -non  est  inventus. 
Reay. 

It  was  in  evidence  that  the  defendant^  Coning- 
ham,  had  been  in  the  custody  of  a  person  of  the 
name  of  Leach,  who  vms  a  known  officer  of  the 
sheriff  of  Middlesex,  and  thatiie  had  escaped  out 
of  his  custody.  The  officer  was,  not  called  as  a 
witness^  and  no  warrant  was  given  in  evidence,  A 
general  notice  had  been  served  upon  the  defendants 
to  produce  the  writ^  bail  bond,  warrant,  and  all 
papers,  documents,  Ac.  in  the  original  action. 
Upon  the  production  of  the  writ,  the  name  of 
Leach  appeared  indorsed  upon  it,  but  it  was  not 
proved  to  be  the  handwriting  of  any  peraon  con- 
nected .with  the  sheriff  vor  his  deputies. 

Beit,  Serjeant,  for  the  defendants,  contended, 
that  the  plaintiff  bad  not  connected  the  sheriff 
with  the  officer.  In  actions  of  this  kind,  in  order 
to  .make  the  sheriff  responsible,  the  wanrant  should 
be  produced.  The  notice  to  produce  the  warrant, 
served  upon  the  sheriff,  was  not  sufficient.  The 
warrant  was  in  the  custody  of  the  officer,  whose 
peculiar  defence  it  constituted;  and  it  would  be  as 
absurd  to  call  upon  the  officer  for  the  writ,  as 
upon  the  sheriff  for  the  warrant.  Neither  was  it 
sufficient  that  the  arrest  was  made  by  a  known 
officer  of  the  sheriff,  and  that  his  name  was  indorsed 
upon  the  warrant.  The  plaintiff  must  go  further, 
and  shew  that  his  name  was  indorsed  upon  the 
writ  by  the  sheriff's  authority  or  privity. 


Hill 
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"Lens,  seijeant^  corUrit, — ^The  writ  has  been  re-     J^^^ 
tarned^  and  is  become  a  record.     It  is  evidence^ 
therefore^  of  all  matters  contained  in  it.  The  name 
•of  the  officer,  indorsed  upon  the  writ^  accompany-   Leigh  and 
ing  the  sheriff's  return  of  non  est  inventus,  is  ^' 

prima  facie  evidence  that  the  sheriff  ^employed 
him,  and'  is  a  recognition  of  his  authority  to  act 
tinder  it. 

GwBs,  C.  J. — It  is  the  general  practice  to  con- 
nect the  sheriff  and  the  officer  by  the  production 
of  the  warrant.  I  do  not  say  that  this  is  the  only 
way  to  make  the  sheriff  responsible,  but  it  is  the 
formal  way.  Undoubtedly,  any  subsequent  recog- 
nition by  the  sheriff  would  be  equivalent  to  the 
production  of  the  warrant.  The  notice  to  the  she- 
riff to  produce  the  warrant  is  not  sufficient.  The 
warrant  is  the  authority  which  he  makes  out  to  his 
officer.  It  is  therefore  in  the  custody  of  the  officer* 
The  fornM  of  pleading  explain  this.  In  an  action 
against  the  sheriff^  he  justifies  under  his  writ,  and 
the  officer  protects  himself  under  his  warrant.  It 
is,  therefore,  in  his  peculiar  custody,  as  his  means 
of  defence.  But  it  is  said  that  the  sheriff  and  the 
officer  are  connected  by  the  indorsement  on  the 
writ.  It  is  not  so^  unless  the  plaintiff  can  shew 
that  the  officer's  name  was  indorsed  upon  the 
writ  by  the  authority  of  the  sheriff.  The  writ 
is  only  evidence  against  the  sheriff  to  the  ex- 
tent of  his  duty  under  the  writ;  and  it  is  no 
part  of  his  duty  to  annex  the  name  of  the  of- 
ficer to  the  return.  The  name  of  the  officer 
might  have  been  indorsed  by  the  plaintiff  him* 
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^y^^  the  sheriff. 

Hill 


V, 

XiETOHaiid 

RJEAT. 


Plaintiff  nonsuited. 
Lens,  Serjeant,  and  Minehitij  for  plaintiff. 
Best,  Serjeant^  and  Holt,  for  defendants. 


In  ao  action  of  trespass 
against  the  sheriff  for  a  wrongs 
fu\  act  of  the  bailiff,  it  is  not 
enough,  in  order  to  affect  the 
sheriff,  to  proye  that  he  is  a 
general  bailiff  and  had  glren  a 
bond  of  indemnity  to  the  she* 
riff  as  such,  and  to  proTo  a 
copy  of  the  warrant  under 
irhich  he  entered  and  seized 
the  plaintiff 's  goods;  but  th^ 
prifity  between  the  bailiff  and 


the  sheriff  mmt  be  established 
in  the  particular  transaction  on 
the  best  eTidence,  by  proTing 
the  origfnal  warrant  of  execu" 
tton  from  the  sheriff  to  the 
bailiff,  or,  at  least  by  proTing 
notice  to  produce  it,  so  that^ 
in  case  of  its  not  being  pro- 
duced, secondary  evidence  of 
its  contents  may  be  let  in. 
Drake  t.  Sgha^  Bari.  7T.  R. 

lis. 
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Newland  r.  Bell.  M«y3v. 

nnmS  was  an  issue  out  of  Chancery  directed  to     ^-(^  ««• 
-■-    try   whether  the   defendant,    previous  to  a  army^)  mim 
commission  of  bankrupt,    which    bore  date  7th  whwVhe"rcmi 
March,  1816,  was  a  trader.     He  was  described  in  houTJ^alTf 
the  commission  as  a  dealer  io  pigs  and  a  pork  but-  {]^d!*5^"®' 
cher.     The  defendant,  who  had  formerly  been  an  p^i?*/«Rd  coo- 
officer  in  the  army,  resided  near   Chichester,  and  hi«Tra'i*^«nd 
was  a  gentleman  principally  living  on  his  own  pro-  TneilJifbonr.*' 
perty :  he  rented  a  dwelling-bouse,  a  small  garden,  H^makwu© 
and  three  acres  of  meadow  land,     In  1814  he  first  **»T  "  ?. 

.  •     dealer,  and  18 

took  possession  of  the  premises:  there  was  a  small  proved  not  to 
pig-stye  in  the  yard,  and   he  built  an  additional  mort  thi»n  ' 
stye,  which  he  divided  into  two.     He  iiad  selcjom  Kmoo** 
more  than  three  pigs  in  the  styes  at  any  one  time;  ^^'^x^  ^u^^ 
and  had  never  bought,  i<i   one  year,  a  greater  h^wwiitradcr 
number  than  fourteen  pigs.     In  two  instances  he  bankrupt 
had  sold  a  live  pig,  and,  when  be  killed  a  pig,  he  *^e  tmaiif 
had  been  accustomed  to  dispose  of  a  part.     It  was  pJlm^fs^no 
in  evidence,  that  he  had  killed  in  one  season  from  !«5*!l!ri!!?"v 

'  and  on€  act  oi 

twelve  to  fourteen  pi£:s,  and  bad  once  sent  a  bacon  ^^^ym  «"d 
hog  to  Chtchester  market;  and  that  he  kept  and  ficteat^ocon^ 
killed  more  than  were  required  for  his  own  cour  grader.* 
sumption.      In   one  instance,  he  told  a  witness 
that  he  bad   become  a  pig  merchant,   and  that 
there  was  a  great  deal  of  money  to  be  made  by 
it  at  times. 

Lens,  Serjeant  for  the  defendant.    If  this  evi- 
dence be  sufficient  to  prove  the  defendant  a  Ir^der^ 
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f8i(J.  eTcry  country  gentleman  who  kept  pigs,  whether 
for  immediate  use  or  profit,  (which  latter  considera- 
tion was  never  wholly  excluded,)  would  be  liable  to 

Bbll^  the  bankrupt  laws.  Admitting  that  all  the  pigs 
bought  and  killed  were  not  necessary  for  the  de* 
fendant's  family,  does  this  constitute  him  a  trader  ? 
A  man  may  be  mistaken  in  his  judgment,  and  over- 
stock himself.  The  defendant  kept  no  shop  ;  ex- 
posed no  pork  to  sale ;  made  no  exhibition,  as  a 
trader  or  dealer.  And  it  was  not  contended  that 
he  made  any  profit,  much  less  a  livelihood,  by 
dealing  in  pigs. 

Best,  Serjeant,  contra.  The  evidence  is,  that 
he  dealt  in  pigs  for  profit :  that  is  the  only  ques- 
tion; he  bought  and  sold  with  a  view  to  gain. 
Such  a  man  is  a  dealer  and  chapman  in  the  lan- 
guage of  the  law. 

Some  of  the  jurymen  observed,  that  they  had 
known  the  defendant  a  long  time,  and  had  no  con- 
ception he  was  a  trader,  or  intended  to  subject 
himself  to  bankruptcy. 

GiBBS,  C.  J. — The  only  question  is,  has  not  this 
gentleman,  by  his  conduct,  brought  himself  within 
the  description  of  persons  who  are  liable  to  the 
bankrupt  laws?  The  defendant  probably  did  not 
mean  to  be  a  trader ;  he  might  not  know  the  law ; 
but  I  take  the  principle  to  be  this :— If  a  gentle* 
man  or  farmer  buy  horses,  sheep,  or  pigs,  for  the 
use  of  his  family,  and,  being  overstocked,  sells 
them  again,  he  is  not  a  trader.  In  the  same  man* 
ner,  if  the  defendant  bought  pigs  with  a  view  of 
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CDnsaming.  them  in  bis  family^  and^  finding  he  had 
more  than  he  could  consume^  re-sold  them^  alive  or 
dead^  he  would  not  be  a  trader.  But  if  he  buys 
with  a  view  of  profit  from  a  re-sale^  he  is  within 
the  bankrupt  laws.  In*  the  latter  cas^^  the  small- 
ness  of  the  profit  does  not  signify,  and  one  in- 
stance of  buying  and  selling  is  sufficient.  The  fact 
and  the  question  of  intention  are,  however,  for 
the  Jury. 


\Si$. 


Verdict  for  the  plaintiff. 

Sesf  and  Ceplejf,  Serjeants,  and  Reader,  for  the 
plaintiff. 

Lens,  Vaughan,  and  Pell,  Serjeants,  for  the  de- 
fendant. 


It  is  not  easy  to  reconcile 
the  present  case  with  the  case 
•r  Stemart  ^.  BaU^  3  New 
Rep.  79.  in  which  it  was  hold- 
^n^  that  a  farmer,  who  oc- 
casionally bought  hay,  corn^ 
horses,  kc.  with  a  view  to  sell 
again  for  profit,  did  not  there- 
by make  himself  a  trader 
within  the  bankrupt  laws.  In 
that  case,  howeTor,  the  acts 
of  bvying  and  selling  were  de- 
fended upon  the  ground,  that 
they  were  incidental  to  the  oc- 
cupation of  the  farm.  Hie 
distinctions  are  rery  nice  upon 
this  subject;    and   cases  are 


brought  into  dlseussion  erery 
day ;  but  an  attentiTe  consi- 
deration of  the  words  of  the 
act  will  go  a-  great  way  to 
clear  the  difficulty,  and  lead 
to  a  distribtttioB,  iHiick  in  one 
or  other  of  its  terms  will 
comprehend  all  cases  of  the 
present  kind.-  The  words  of 
the  act  (21  Jac.  L  c.  19.  s.  i.) 
are  as  follows  :— 

<<  Erery  person  that  uses 
the  trade  of  merchandize,  by 
way  of  bargaining,  exchange, 
bartering,  cheTisance,  or  other- 
wise, in  gross  or  by  retail,  or 
seeking  bis  or  her  li? ing  by 
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buying  and  Belling,  &c  shall 
be  liable  to  be  a  bankrupt." 

1.  Now,  the  first  obserration 
upon  this  definition  is,  that 
the  several  words  trade,  mer- 
chandise, bargain,  exchange, 
bartering,  kc  are  all  words 
of  the  same  general  meaning, 
namely,  trade  and  dealing; 
that  18  to  say,  the  business  and 
occupation  of  a  man,  in  trad* 
ing,  for  the  sake  of  his  liTeli- 
bood. — ^The  first  requisite, 
therefore,  is  the  act  of  trading : 
the  quantity  of  trade  is  of  no 
import.  The  law  requires  no* 
thing  but  proof  of  the  animus 
tnercandij  and  if  expressed  by 
a  single  act,  it  takes  such  act 
as  a  sample  of  the  occupation 
of  the  man,  and  presumes  ac- 
cordingly that  he  is  a  trader. 
Thus,  in  Holroyd  y.  Crwynny 
%  Taunt.  176.  the  purchase  of 
a  single  tot  of  timber  was  held 
Sufficient  to  britig  a  man  within 
the  description  of  the  law. 

2.  A  landlord,  whd  sells  the 
produce  of  his  land,  or  the 
stock  which  he  feeds  upon  ft, 
whatever  his  tenure  may 
be,  whether  freehold,  lease- 
hold,  &C.  &C.J  and  any  far- 
mer, or  occupier,  under  him-, 
are  not  traders  within  the 
above  description.  It  is  un« 
necessary  to  say  any  thiRg 
with  regard  to  agricultural 
produce,  as  the  question  has 
cUDly   arisen  wttii  respect  to 


the  extraordinary  produce  of 
land,  such  as  minerals^  lead^ 
coals,  alum'  works,  lime, 
bricks,  &c« 

It  is  evidently  necessary 
that  the  owner  of  land  should 
sell  his  produce,  whatever  it 
be.  But  such  sale  partakes 
nothing  of  the  nature  of  an 
act  of  trade.  It  is  not  neces- 
sarily accompanied  with  what 
seems  chie0y  to  constitute  the 
act  of  trading,  t.  e.  mutual  ere* 
dit,  risk,  and  the  fluctuation 
of  capital.  Such  selling,  in 
its  proper  circumstances,  is  the 
Immediate  conversion  of  the 
produce  of  the  land  into  mo« 
ney:  and  there  the  dealing 
ends.  The  landholder,  and 
his  commodity,  are  not  at  sea. 

3.  Nor  will  the  landholder 
be  taken  out  of  this  exemption 
from  the  legal  definition  of  a 
trader,  if,  in  order  to  bring 
his  produce  into  market,  he 
be  compelled  to  do  some  act, 
trhlch,  if  principal,  woul4 
be  an  act  of  trading;  but 
which,  being  necessary,  ifistru- 
mental,  and  incidental,  is  le- 
gally considered  as  only  a 
part  of  his  act  of  selling,  as 
the  first  owner  of  the  pro- 
duce. For  example,  if  he  buy 
sand,  and  fuel,  in  order  to  as- 
sist him  in  working  up  hit 
bricks.  If,  having  a  fishery 
upon  his  estate,  he  buys  what- 
evernay  be  necessary  in  or* 
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der  to  leU  tbe  fish  ;  for  la* 
itaDce,  if  ho  salt  what  ho 
cmnot  sell  frosh ;  all  thoso, 
and  similar  acts,  which*  if 
osorcised  prine^aUy,  would 
eonstitote  a  trader,  are  here 
regarded  as  only  incideatal  to 
the  necessarjr  sale  of  his  pro- 
duce. 

4-  But  such  act  of  working 
up,  adding,  altering,  &c.  the 
raw  material  of  the  land, 
must  be  according  to  the  usual 
and  necessarj  mode  of  en* 
joying  the  produce ;  in  other 
words,  must  be  a  mere  selling, 
as  owner  of  such  produce. 
Therefore,  if  a  landlord  hare 
a  field  of  clay,  of  which  he 
can  make  no  other  use  than 
by  working  it  up  into  bricks, 
and  selling  it,  he  is,  as  such, 
merely  a  seller  of  produce, 
and,  therefore,  no  trader. 
But  if  another  hire  the  same 
field  from  him,  not  as  a  far- 
mer, who  takes  it  as  part  of 
Ms  ftrm,  and  who,  being  in 
the  same  circumstances  as  his 
landlord,  works  it  up  from  the 
same  necessity;' — ^but  as  a 
brickmaker;  in  this  case,  there 
are  all  the  qualities  of  trading, 
and  the  TOlnntary  act  of  be- 
coming a  trader.  The  trading 
Is  here  the  principal  tct,  and 
the  land  is  only  used  as  the 
raw  material  for  a  manufac- 
ture. 

6.  The    distinction    in    all 


these  cases  turns  upon  the 
point,  whether  the  alleged  act 
of  trading  be  incidental,  or 
principal ;  be  a  necessary  and 
administratire  part  to  some  act, 
admitted  by  law  not  to  be  a 
trading,  or  be  absolute  and 
primary  in  its  nature.  Such 
cases,  therefore,  are  most  fre« 
iquently  questions  of  intention, 
or  of  circumstances,  from 
which  Intention  must  be  de* 
duced  by  evidence,  and,  as 
Buch,  are  proper  for  a  Jury. 

6.  The  reason  upon  which 
a  landlord  selling  his  own  pro- 
duce is  not  regarded  as  a 
trader,  extends  to  all  persons 
within  the  same  analogy ; 
namely,  to  all  those^  who,  in 
order  to  enjoy  the  produce  of 
their  personal  labour,  are  com* 
pelled  to  the  act  of  selling, 
and  incidentally  to  tiie  act  of 
buying,  in  order  to  sell.  For 
example,  a  fisherman,  who  oc- 
casionally buys  fish  to  make 
up  a  deficiency  for  market. 
But  if  there  be  any  buying  of 
materials  beyond  what  may  be 
necessary  to  supply  the  per- 
sonal labour,  it  is  an  act  of 
trading.  In  all  cases,  how- 
erer,  it  is  a  question  of  inten- 
tion and  circumstances. 

7.  It  has  been  before  ob- 
served, that  the  quantity  of 
trading  is  totally  immaterial, 
and  tbe  reason  of  this  rule  of 
law  is  good.     For  example,  a 
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1816.  ^"^^  might  buy  bis  whole 
v^^V^^  stock  hj  one  bargain ;  sell  it 
Newland  immediately  after  by  another ; 
and  might  do  no  other  act  of 
trading  until  the  eipiration  of 
his  credits  Neither  is  profit 
necessary.  Indeed,  the  gene- 
ral presumption  in  all  soch 
cases  is,  that  there  is  no  pro* 
fii^  but  waste,  imprudence,  ac- 
cident, or  ignorant  trading. 

In  some  of  the  early  deci- 
sions upon  the  cases,  whether 
a  landholder,  selling  the  pro- 
duce of  his  land,  for  example, 
'brick,  coal,  &c.  was  liable  to 
the  bankrupt  laws,  much  dis- 
eussion  was  raised  upon  the 
nature  and  eitent  of  his  in- 
terest in  the  land.  Wells  r. 
Parker  in  error,  1  Term.  Rep. 
34.  Sutton  T.  Wheeley^  7 
East  442.  But  in  the  Ut- 
ter cases,  the  extent  or  dura- 
tion of  interest  has  not  been 
thought  material. 

In  Ex  parte  GaUimore^  the 
Lord  Chancellor  obserred, 
*^  It  is  admitted,  if  a  person 
makjB  bricks  on  his  own  estate, 
and  sell  them,  he  is  no  trader ; 
and  I  cannot  think  there  is 
tny  difference,  whether  he  is  a 
termor  or  a  freeholder.  For 
it  18  the  same  species  of  in- 


terest, but  for  a  shorter  iw^ 
ration;  and,  therefore,  the  same 
principle  must  apply.  If, 
therefore,  a  man  only  make  a 
profit  of  the  soil  which  he  has 
as  his  own,  and  I  do  not  know 
how  to  distinguish  between 
an  owner  in  fee  and  an 
owner  for  a  term  of  years,  my 
inclination  is  to  say,  that  he 
would  not  be  a  trader  within 
the  bankrupt  laws.  But  nice 
distinctions  hare  been  taken  ia 
almost  erery  case  which  has 
occurred." 

hi  the  same  case  his  Lord^ 
ship  obserred,  that  the  owner 
ef  a  colliery,  buying  articles^ 
and  selling  them  again  to  his 
ewn  pitmen,  would  not  be  a 
trader.  Nor  a  fisherman,  who 
bought  occasionally  fish,  to 
make  up  a  cargo  for  maiketi 
otherwise  deficient.  9  Rose's 
Cases  in  Bankri^ity,  434. 

But  a  fanner,  buying  and 
selling  horses,  to  an  extent  un- 
authorised by  his  character  of 
farmer,  maybe  a  bankrupt,  as  a 
horse-dealer.  Ex^parte  Gibbt^ 
2  Rose,  38.  Sittings  after  Tri- 
nity Term,  1816.-— See  like* 
wise  the  cases  collected  in 
YHiitmarsh's  Bankrupt  Laws^ 
p.  6  to  13. 
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WeYLAND  V.   EtKIKS.  figy99. 

THIS  was    an   action  against  the   defendant^  ^^*'?;^ 
the  proprietor  of  a  waggon^  for  the  negli-  bu^of 
gence  and  miscondnct  of  his  servant^  the  driver;  Slln^^a 
who  had  driven  the  waggon  against  a  cart  which  ^^  th^ 
stood    in   the   public  street^  in  Kensington,  and  ^^^^^ 
had  forced  the  cart  against   the  plaintiflTs  sh()p  ^Jj^^JjJL,^ 
window^  which  was  thereby  broken.     The  wag-  andB-fop- 
gon  belonged  to  the   defendant;    bfit  the  horses  Si/mMUiinf 
were  the  property  of  another  partner^    of  the  J^SIrotJiA-^ 
name  of  Dyson.    The  business  of  a  public  car-  J^/^^^i^ 
rier  was  divided  between  then :  the  defendant  pro-  concern  be- 

twecn  thy% 

vided  the  waggon,  and  Dyson  found  the  horses  responsible 
and  drivers^  from  London  to  Famham  ;  but  from  condn^erand 
Famham  to  Gosport,  which  was  the  conclusion  of  ^^^^^l^^ 
the  stage,   the    defendant   provided   horses    and  "^iSoStiie 
drivers.    He  had,  however,  no  actual  controul  over  ^t^^i*  ^^ 
the  vraggoner  at  the  time  of  the  accident ;  on  the  u  no  defence 
contrary,  Dyson  hired   him^    and  paid  him  his  ^r^^V*^^ 

wages.  injury  it  cmn- 

mittedywat 
tbejp«aa2ter* 

Best,  Serjeant,  for  the  defendant.     EUcins  is  not  wmmtofA.wnd 
responsible:   it  is  his  waggon^  but  it  is  neithw  paidb^x 
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1816.  drawn  by  his  horses^  nor  driven  by  his  servant. 
The  principle  of  the  law  is^  to  hold  the  master  re- 
sponsible for  the  injury  done  by  his  servant  in 
the  course  of  his  employ :  the  relation  of  master 
and  servant  must^  therefore,  subsist^  or  the  law  can 
raise  no  responsibility.  It  would  be  unjust  to  make 
one  man  liable  for  the  act  of  another,  whom  he 
has  not  placed  in  his  employment,  and  over  whom 
he  has  no  controul.  If  I  lend  a  friend  my  car- 
riage, and  he  hires  a  coachman  to  drive  it,  am 
I  responsible,  as  the  owner  of  the  carriage,  for  an 
injury  done  by  the  driver  ?  The  action  is  a  hard 
one  at  best,  and  ought  not  to  be  extended.  He 
cited  Barton  v.  Hanson^  2  Taunt.  49. 

GiBBS,  C.  J.  The  action  is  maintainable  oh  this 
principle;  the  waggon  belongs  to  Elkms ;  he  has 
the  profit  pf  the  carriage.  On  what  terms  he 
engas^es  with  other  persons  to  horse  tlie  waggon^ 
we  cannot  tall.  It  is  sufficient  that  he  is  found  to 
be  a  partner  in  a  common  concern,  and  jointly  in- 
terested with  Dyson  in  the  profits.  It  is  of  no  im- 
portance how  Elkins  and  Dyson  apportion  the  car-' 
rying  business  between  them.  The  servant  is  en- 
gaged to  drive  the  waggon  for  Elkins,  as  well  as 
for  his  immediate  employer  Dyson.  Though,  by 
the  subordinate  contract  between  the  partners 
he  is  the  servant  of  one,  yet,  in  the  contemplation 
of  the  law,  and  for  all  purposes  of  legal  re* 
sponsibility,  he  is  in  the  employ  of  both.  The 
case  cited  has  no  application.  There  may  be  an 
inferior  contract,  regulating  the  rights  of  the 
parties,  and  binding  them  to  each  otber^  which 
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will  not  extinguish  or  alter  the  general  obligation       1816. 
which  they  all  owe  to  the  public.  ^y^'^^^^ 

Verdict  for  the  plaintiff.     EtKint. 
PM,  Serjeant^  and  Eqiinasse,  for  the  plaintiff. 
Best,  Serjeant^  for  the  defendant. 


The  rosponsibirity  of  the 
master  for  the  acts  of  his  ser* 
tant  has  beeo  extended  by  re* 
ceat  cases  to  a  length  beyond 
the  ordinary  course  of  prac* 
tice,  and  which,  unless  the 
principle  be  dnly  nnderstood, 
may  appear  contrary  both  to 
reason  and  the  principles  of 
general  equity.  The  question 
is  of  Tery  general  concern,  and 
the  cases  rest  upon  some  nice 
distinctions,  which,  however 
subtle  and  remote,  are  per- 
fectly consonant  with  the  prin* 
ciples  of  legal  liability ;  a  Tery 
dijferent  thing  from  moral  cri- 
aiSnality. 

The  foQOdation  of  this  branch 
of  our  law  is  avowedly  in  the 
maxim  of  the  Roman  Code  (4 
Inst.  tit.  5.)  quifadtper  alium 
facUper  it;  namely,  that  the 
agency  of  a  senrant  is  but  an  in- 
itruroent;  and  that  any  man 
having  an  authority  over  the 
actions  of  another,  who  either 


expressly  commands  him  to  do 
anact,orputshtm  inacondition, 
of  which  such  act  is  a  result,  or 
by  the  absence  of  a  doe  care 
and  contronl  (either  previously 
In  the  choice  of  his  servant,  or 
immediately  in  the  act  itself) 
negligeatly  suffers  him  to  do  ah 
Injury*  shall  be  responsible  for 
the  act  of  his  servant,  as  if  it 
were  the  act  of  himself.  Ail 
the  cases  rest  upon  the  deve^ 
lopement  of  this  principle.  We 
shall  here  subjoin  some  of  those 
main  divisions  into  which  it 
seems  to  distribute  itself. 

1.  The  first  case  of  saeh  re- 
sponsibility is  the  express  oom- 
mand  of  the  maitter ;  and  here 
the  principle  is  too  obvious  to 
need  an  explanation. 

9.  The  second  head  is,  that 
-of  reasonable  presumption,  or, 
in  legal  terms,  a  general  com- 
mand. Whatever  a  servant  is 
permitted  to  do  in  the  ordinary 
course  of  his  business,  is  eqoi* 
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Talent  to  this  reasonable  pre- 
samption   and    general    com- 
mand.   Thus,  if  an  innkeeper 
employ  a  drawer,  who  serves 
his  guests  with  wine  injurious 
to  their  health,  the  party  In- 
jured  may    bring    ah    action 
against  (he  master.     1  Roll* 
Abr.  05.   Upon  the  same  prin- 
ciple, by  the  common  law  (till 
altered  by  the  statute  of  Anne) 
if  a  servant  keep  his  master's 
fire  negligently,   so    that  his 
neighbour's    house    be    burnt 
down  thereby,  an  action  lies 
against  the  master,  because  this 
negligence  occurred  In  his  ser- 
vice.  Otherwise,  If  the  servant 
going  along  the  street  with  a 
torch,  by  negligence  set  fire  to 
the  house  of  a  neighbour ;  for 
there  he  is  not  in  his  mas- 
ter's   immediate  service,    and 
must  answer  the  damage  per- 
sonally. Noy's  Max.  c.  44.  In 
ail  such  cases,  the  term  in  our 
law  books,  general  command, 
is  equivalent  to  the  words,  the 
general  depiUtation,  or  volun- 
tary substitution  of  the  servant 
for  the  master,  wnihm  the  Une 
of  hi$  partkuktr  ew^phy;  and, 
Uierefpre,  all  the  acts  of  the 
servant  within  such  particular 
line,  are  very  properly  regard- 
ed as  the  acts  of  the  master. 

S.  The  third  head  of  such 
responsibility  is,  where  the  ab- 
sence of  a  dne  care  and  oon- 
1 


troul  by  a  master,   either  in 
the  previous  choice  of  his  ser- 
vant, or  in  the  immediate  act 
itself,  has  occasioned  an  injury 
to  another.    In  all  such  cases 
the  master  is  legally  as  well  as 
morally  criminal  for  the  act  of 
his  servant,  and  therefore  be- 
comes a  subject  of  legal  as  well 
as  of  moral  imputation.    Thus 
a  chemist  who  Employs  an  un- 
skilful apprentice  to  mix  up^ 
drugs  and  vend  in  his  shop,  or 
the  master  of  a  stage  coach  em* 
ploying  a  negligent  driver,  are 
responsible  for  the  acts  of  their 
respective  servants.     Nor  does 
it  make  any  distinction  In  these 
cases,  whether  such  injury  be 
the  effect  of  negligence  or  wil- 
fulness in  the  servant,  so  long 
as  it  is  within  the  scope  of  the 
master's  employ.    Tlie  reason 
of  this  Is  two-fold ;  In  the  first 
place,  because  the  master,  who 
alone  could  know  his  servant, 
Is  bound  to  make  choice  of  a 
proper  one   In  every  respect, 
both    as  to  good    character, 
which  would  exclude  such  wit- 
fulness  ;  and  as  to  skill,  which 
would  exclude  such  negligence. 
4.  According  to  the  above 
definition  (that  the  servant  is 
the  deputy  of  the  master  only 
within  the  limits  in  which  he 
is  employed)  the  master  is  not 
responsible  for  any  act  of  his 
servant,  which  makes  no  part 
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«r  connection  wHh  his  serrice, 
and  which  he  might  or  would 
hiTO  committed  without  such 
lerfioe,  vuch  ects  being  con* 
temponrj  only  with  his  ser- 
vice, bnt  not  any  result  from 
it.  For  example,  if  my  coach- 
man  drtTe  oTer  the  leg  of  ano« 
ther  man,  I  am  responsible  for 
the  injury ;  but  if  he  get  off 
hit  coachbox  and  horsewhip  a 
man  in  the  street,  it  is  his  act, 
and  not  mine;  it  Is  nothing 
which  I  could  foresee  or  pre- 
vent; it  is  not  the  result  of 
diaracter,  or  the  absence  of 
«ny  proper  quality  which  I 
4»ught,  acting  with  ordinary 
discretion,  to  have  required  in 
a  diirer.  All  the  cases  under 
^is  exception  rest  upon  the 
eame  distinction*  The  inju- 
fione  act,  for  which  the  master 
4s  made  responsible,  must  be 
something  growing  out  of  the 
particular  service,  and  be  com- 
mitted -qitgienui  m  9eroUio. 

5.  To  instance  a  few  more 
'Cases*  In  Bro.  Abr*  tiL  Tres- 
pass, pL  4S6,it  is  said,  ^*  If  my 
servant,  without  my  notice,  put 
my  beasts  in  another's  land« 
my  servant  is  the  trespasser,  and 
not  I;  because,  by  the  volun- 
tary putting  of  the  beasts  there, 
without  my  assent,  he  gains  a 
special  property  for  the  time, 
and  so,  to  this  purpose,  they 
are  his  beasts."    Hie  reason 


here  given  is  an  example  A  the 
sttbtilty  of  our  old  law-writers, 
who  preferred  a  reason,  how^ 
ever  technical  and  remote,  to 
one  more  obvious  and  familiar* 
In  Middleton  v.  Fowler,  Salk. 
9g2,  Holt,  C.  J.  places  the 
law  upon  its  proper  foundation, 
when  he  states  it  as  a  general 
position;— <<  that  no  master  is 
chai^geable  with  the  acts  of  his 
serrant,  but  when  he  acts  la 
the  execution  of  the  authority 
given  him."  In  other  words, 
when  a  servant  quits  sight  of 
the  object  for  which  he  was 
employed,  and,  without  refer- 
ence to  his  master's  business 
or  orders,  commits  from  his 
own  malice  some  wilful  and 
Independent  act,  he  is  no  longer 
presumed  to  be  acting  in  pur- 
suance of  his  geiieral  authority 
as  a  servant,  and,  according  to 
the  doctrine  of  Lord  Holt,  his 
master  is  not  responsible  for 
the  act  which  he  does.  Thus, 
in  M^Manns  o.  Cricket,  1  East 
106,  tiieCourt  of  King's  Bench 
determined,  that  a  master  was 
not  liable  in  trespass,  for  the 
wilful  act  of  his  servant,  in 
driving  his  master's  carriage 
against  another ;  such  act  being 
done  without  the  direction  or 
assent  of  the  master ; — admit- 
ting, at  the  same  time,  that  the 
master  would  be  liable  for  any 
damage  occasioned  by  the  n^- 
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Ugence  and  aasktlfulDess  of  hit 
serr&nt  wkilst  id  his  employ^ 
Weyland        Id  the    same   maoDer,   aU 
^*  though  the  master  of  a  ship  is 

not  discharged  of  his  respon* 
sibllity  for  the  acts  of  his  creir 
BotwithstandiDg  they  are  done 
under  the  direction  of  a  pilot^ 
whoy  by  the  regnlations  of  a 
statQte,  supersedes  the  master 
for  the  ttne  in  the  goTernment 
of  the  ship ;  yet,  if  one  of  the 
ship's  crew  does  a  wilful  act  of 
injury  to  another  ship,  without 
any  direction  from,  or  pri? ity 
with,tbe  master,  trespass  cannot 
be  maintained' against  the  mas» 
ter,  akhough  he  was  on  board  at 
the  time.  B&ucherr.Noidiirom^ 
1  Taunt.  M-8;  and  see  the  cases 
referred  to  in  the  argument. 

So,  in  a  later  case,  Nichohon 
t.  Mounsey^  15  East  384,  it 
was  determined,  that  the  cap- 
tain of  a  sloop  of  war  was  not 
responsible  in  an  action  on  the 
castj  which  is  a  material  dis« 
tinction,  for  damages  done  by 
running  down  another  ressel ; 
the  mischief  appearing  to  have 
been  committed  during  the 
watch  of  the  lieutenant,  who 
was  upon  deck,  and  had  the 
actual  management  of  the  sloop 
at  the  time ;  and  when  the  cap- 
tain was  not  upon  deck,  and 
was  not  called  by  his  duty  to 
be  there.  That  case,  howerer, 
'  was  determined  upon  this  prin- 
3 


ciple,  1.  That  the  defendant 
and  the  lieutenant  were  eqoaliy 
the  servants  of  a  superiorv  and 
stationed  on  hoard  by  the  same 
authority^  2.  That  the  defends 
ant  had  no  power  either  to  mp^ 
point  or  dismiss  his  officers  and 
crew. 

6.  With  respect  to  the  de^ 
scription  of  agents  and  serranls, 
for  whose  acts  the  master  may 
be  responsible,  there  is  a  pe^* 
culiarity  in  the  English  lawy 
which  embraces  a  very  wide 
and  ezteosiTe  relation,  io  the 
cWil  law  the  liability  was  nar* 
rowed  to  the  person  standing 
in  the  relation  of  Kpaterftsmi^ 
Has  to  the  wrongdoer.  Dig* 
lib.  is.  tit.  3«  Our  law  extends^ 
not  only  to  cases  where  the 
agent  is  a  domestic,  but  it 
throws  the  responsibility  upon 
the  principal,  from  whom  the 
authority,  of  which  the  injury 
is  a  consequence,  originally 
moTed.  Thus,  where  a  master 
haying  employed  his  senrairt  to 
do  some  act,  and  the  servant 
out  of  idleness  emplo3red  ano- 
ther to  do  it,  and  that  person, 
in  carrying  into  execution  the 
orders  which  had  been  given 
to  the  servant,  committed  an 
injury  to  the  plaintiff,  the  mas- 
ter  was  held  responsible.  Re- 
ported from  BuUer^  J.  by  Bjfre 
C.  J.  in  Buih  v.  Sidnman^  i 
B.  and  P.  404. 
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f»  The  f^'oeral  proporitiOB, 
HbatapersoB  shaH  bBaiiswer«* 
«U«faran  iojvry  whkh  arises  in 
cuTjing  iato  .  oKecatioo    tlitt 
which  b«  has  employed  aoothe? 
to  do,  is  perhaps  too  laiige  and 
loose  ;  bnt,  in  the  case  of  LM* 
Medale  t.  Lord  Lonsdale^   9 
H.  Bl.  907—900,  and  in  Bu$k 
w.  AeMMNM,  1  E.  and  F.  404, 
tiie  principle  was  canied  to  a 
great  extent.     In  the  former 
case,  the  defendant  was  held 
responsible  for -an  injttrj.to  the 
plalntiff^s  horse,  done  bj  per* 
ions  wkb  whom  he  had  con- 
traeted^  (and  not  roerelj  em- 
ployed as  agents  and  servants) 
to    work    a  colliery,   on'  the 
ground  thftt  the  colilery  was 
the  defendantfs  property ;  that 
it  was  npon  hts  land*;  mnd  that 
tbedescripthMi  of  pe/sons  work- 
ing It  could  make  BO  dMerence 
«  bis  T^poBStbHHy.  -  In  Bwh 
w*  Sieimmmj  the  decision  was 
this :  A*  hating  a  house  by  the 
road  side,  contracted  with  B. 
to   repair   it  for  a  stipulated 
•nm  ;  J9.  contracted  with  C  to 
^o  tbe  work ;  and  C.  with  D. 
to  furnish  the  materials.    The 
eenrant  of  0.  brought  a  (quan- 
tify of  Kme  to  the  house  and 
placed  it:^  the  road,  by  wbtch 
the   plaintiff's    carriage    ^t 
'orertiirned  ;  held,  thsit  J.  was 
-awwerable  for  the  dttmage  sus- 
tained.   In  this  case  the  Conk 

Vol.  I. 


principally  relied  upon  the  case      1816. 

BfLUiledaier.  Lonsdale.   See    ^^d^V^p/ 

likewise  Sione  t.  Cartwrighi,    WEiriAW* 

0  T.  a.  41 1 .  Flower  r.  Jdam^      Ei^v^ 

9 Taunt.  314.  Pojfner.  Rogers j 

9  H.  B.949.  LesUer.  Pounds^ 

4  Taunt.  049. 
The  following  case  will  shew 

the  extent  to  which  a  master 

is  answerable  for  the  act  of  his 

senrant: 

Dixon  n.  Bell,  Trinity  Term, 
56  Geo.  III.  K.  B.  Westmin- 
ster.—MS. 
This  was  an  action  on  tl^e 

case  for  haring  negligently  en- 
trusted a  loaded  gun  to  a  Mu« 

latto  girl  of  tweire  years  of 

age,  who  discharged  it  against 

the  son  and  senrant  of  the  plain* 

Hff,    and    seTerefy    wounded 

him,  per  quod  servitium  amU 
#£f,  he. 

The  defendant  was  a  West 
India  merchant,  and  had  lodged 
with  a  person  of  the  name  of 
Lemon  ;  but  upon  remoTing  to 
another  house,  he  sent  a  Mu- 
latto girl,  who  was  in  his  ser- 
Tice,  to  bring  away  a  loaded 
gun,  with  a  verbal  message  to 
the  master  of  his  former  lodg- 
ings, requesting  htm,  previously 
to  his  delivering  the  gun  to  the 
girl,  to  take  out  the  priming. 
The  master  of  the  lodgings  eic* 
amined  the  pan,  saw  no  prim- 
ing, and  deflivered  the  gun  to 
Mite  girl,  with  an  exhort^iok 
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to  4ake  care  of  it.  She  went 
into  the  kitchen,  aod  seeing 
the  plaintiff's  son,  a  boy  of 
ulne  years  old,  playfully  pre- 
sented the  gun  at  him,  saying 
that  she  would  shoot  him.  The 
gun  went  off,  and  the  contents 
were  lodged  in  the  child's  face ; 
one  eye  was  lost,  and  his  face 
much  lacerated. 

The  Ailorney  General  for 
the  defendant,  contended, — 
1.  That  due  care  had  been 
taken,  and  that  the  master  was 
uot  responsible  for  the  act  of 
his  servant,  where  the  injury 
was  so  remote  as  in  the  present 
case.  The  defendant  cvas  uot 
accused  of  having  employed  au 
improper  servaut;  or  having 
employed  a  proper  servant  im- 
pro|)erly.  2.  That  the  act  of 
the  Mulatto  girl  could  not,  in 
any  seusc,  be  regarded  as  au 
act  in  the  course  of  general 
service.  Without  imputing  any 
blame  to  the  girl,  it  might  be 
regarded,  in  reference  to  her 
master,  as  her  own  independ- 
ent act. 

Lord  Elienboroiigh, — There 
are  two  questions  for  the  Jury. 
The,  first  is,  whether  the  de- 
fendant had  used  a  reasonable 
caution  with  respect  to  such  an 
instrument  in  anif  hands.  The 
second  question  is,  whether 
iuch  caution  was  reasonable  u 
respected  a  serTant  of  such  ^ge 


and  condttiour  Upon  the  first 
head^  it  was  thd  duty  of  a  ma»« 
ter  to  take  all  necessary  pre«» 
caution  with  respect  to  a  daa« 
gerons  iustrnmeut;  and  the 
discharge  of  the  gun,  although 
the  priming  Was  gone,  was 
certainly,  in  some  degree^  ^ 
proof  that  such  caution  was 
not  sufficient.  That  this  was  a 
question  for  the  Jury  unde^r 
the  first  head.  Under  the  se- 
cond, the  sufficiency  ef  tba 
caution  had  a  necessary  rela- 
tion to  the  condition  and  cir- 
cumstances of  those  to  whom 
it  was  applied ;  and  what  would 
in  one  case  be  sufficient,  (as 
for  example  to  a  man  of  ma-< 
ture  understanding,)  might  eri- 
dently  be  inadequate  to  ano- 
ther; as  to  a  boy  or  a  girl. 
The  master  in  all  cases  is  boand 
to  employ  proper  iDstruments^ 
and  to  use  sufficient  caatiou. 
Wlien  he  acts  by  another,  \h0 
is  bound  to  the  same  degr^  of 
care  as  when  acting  by  himself, 
lie  is  legally  liable  for  all  that 
he  negligently  snffen.  The 
possessor  of  an  instrument  of 
mischief  must  keep  it  from  ihm 
reach  of  doing  injury ;  and  if 
he  choose  to  remo?e  it,  he  must 
do  80  with  due  precaution,  and 
by  a  safe  conyeyance. 

The  Jury  found  a  rerdict 
for  the  plaintiff^  with  damagna 
.100/, 
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The  Jtiomey  Generalj  in  Topping  and  HoU^  tot  the        igi5. 

the  ensning  term,  mored  for  a  plaintijOf.                                     'S^^V^^ 

new  trial ;  but  the  Court  was  Weyi<ani> 

nnanimous  in  opinion  with  his  The  AUomey  General  and  ^' 

lordship,  and  a  rule  was  re-  Gaseke^  tor  the  defendant.  Emw«»* 
fused. 


I'     . 


R2 


May  9(9. 


R0B8ON  t^.  Godfrey  and  Thomas. 


t.  whffe  fTHHIS  was  an  action  to  recover  the  amount  of  ji 
upon  uB^^  JL  shipwright's  bill.  The  plaintiff  had  repaired 
for  eitunated  a  vcssel  belonging  to  the  defendants.  It  appeared 
Sbl^t'ade.    t^^rc  was  an  agreement  in   writing,   which   de- 

thfori^"!?  *^'***^^  ***®  ^^^  *^  ^^  ^^"®>  ^^  regulated 
piaabytiie      the  mode  of  payment.       The  repairs  had    like- 

coMcotoftbe  ,  i-       *   J  1     41 

partiet,thc<»*  wise  been  estimated^  and  the  expence  ascer* 
Mdaded"bat  tained.  It  was  agreed,  that  the  expence  should 
nikef  My.      ^^^  exceed  the  sum  of  620/.  and  payment  was 


to  be  made  by  1002.  at  a  fortnight  after  the  re- 


ef pay. 

it,aslir 
the  special 

cMtract  can  pairs,  100/.  at  a  month,  100/.  at  six  weeks,  and 
foraayezcMi  the  residue  by  an  approved  bill  at  six  months. 

beyond  it,  tke 
party  bem- 

^unimmm  ^^^  actiou  was  not  brought  upon  the  special 
'**^'  wiiere  contract,  and  the  declaration  only  contained  counts 
woric  is  done  for  work  and  labour  generally.  But  it  was  in  evi- 
cUiconMct,  dence  that  the  original  plan  for  the  repairs  had 
iMt  pMcklded  ^^^^  varied;  that  other  work  had  been  done  by 
r*wid»tii*e"  ^^^  defendants'  order,  out  of  the  scope  of  the 
conntsfor  agreement,  and  beyond  the  repairs  originally  con- 
boar  gene-  templated  between  the  parties. 

rally;  oalest 
there  be  some- 

^V^  Shepherd,  S.  G.    and   Puller,  for  the  defend- 

2Kf*l?[Sr  ^^*^'  objected— I.  That  the  plaintiff  should  have 

either  by  sti-  declared  on  the  special  agreement  as  far  as  it 

S0MMU7U1-  extended;  and,  for  any  excess^  he  might  have 

tadmcvtypro-  j^^  recourse  to  his  quantum  meruit.    2.  The  con- 

^^^  tract  defines  the  manner  of  payment:  part  is  to 
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be  paid  by  «a  appvovel  bill  of  six  months.  Now^ 
tbfi  Uoie  ift  oQt  yet  arrived  when  the  plaiAtiff  would 
be  entitled  to  recover  that  biU^  according  to  hift 
agreement;  but,  by  bis  form  of  declaring,  be 
clairoa  for  a  present  debt ;  and  if  he  obtain  n  ver- 
dict^ be  will  be  entitled  to  immediate  payment* 
3.  Becau^  there  is  some  excess  beyond  a  speciiA 
i^eeo^nt,  or  a  ^ght  deviation  from  the  original 
plun,  it  19  not,  therefore^  reasonable  to  let  t,ho 
ivhole^  contract  loose,  and  to  take  from  the  den 
feiidant  all  the  benefit  of  his  previous  stipu- 
lations. 


m 


IBM. 


GiBBS,  C.  J. — I  agree  with  the  principle  laid 
down  by  the  defei>dan(8'  counsel ;  that,  up  to  the 
extent  of  the  estimate,  the  plaintiff  must  be  paid 
according  to  the  estimated  prices,  and  beyond  the 
^timate  be  is  to  be  compensated  on  the  footing  of 
a  quantum  meruit.  But  the  objection  is  no  ground 
of  nonsuit.      This  point  has  been  perplexed  by 

^JBBSCB  ,    Dili  K    IlttTC  at ttIITv  U IlIlCrBiUtltl  illC  ritt^  vC/  OfT, 

th^t  unless  there  be  something  in  the  terms  of  the 
special  agreementj  wbi^h,  eitlier  by  express  stipu^ 
latioa,  or  necessary  intendment,  preckidea  the 
plaintiff  from  recorering  for  work  and  kbodr 
generally,  he  is  entitled,  after  the  contract  has 
been  executed,  to  maintain  the  prei^ent  form  of 
Action*  It  i^  ev#ry  day's  practice  ta  bring  »n 
•cttonfor  goods  sold  «id  delivered,  though  they 
fiave  oHginally  been  ordered  upon  special  terms 
of  agreement.  This  case  falls  within  the  rule 
I  have  stated.  There  are  stipulations  in  this  con- 
tract which  render  it  impossible  for  the  plaintiff 
to  recover  on   the  common    counts :    the  mode 
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of  payment  is  specifically  defined ;  and  the  time  for 
which  credit  was  to  be  given  has  not  yet  ebpsed. 
But  much  of  the  work  was  performed  under  ad- 
ditional orders,  independent  of  the  special  con- 
tract; and  for  that  portion  the  plaintiff  may  re- 
cover under  the  common  counts.  But  looking  to 
the  provisions  of  this  agreement,  I  am  of  opi- 
nion, that  he  cannot  recover  for  the  work  and' 
labour  which  were  performed  under  the  terms  of 
the  written  contract. 


The  plaintiff  had  a  verdict,  and  the  damages 
were  referred. 

Best  Bnd  Vaughan,  Serjeants^  and  Heath,  for 
the  plaintiff. 

Shepherd,  S.  G.  and  Putter,   for  the  defend- 
ants. 


Where  ft  builder  contracts 
for  a  particular  lum,  and  ad- 
ditions are  made  to  the  ori- 
ginal  plan,  the  contract  re- 
mains binding  as  far  as  it  can 
be  traced,  and  the  excess  only 
is  recorerable  on  a  quantum 
meruit*  Pepper  t.  Burlmdy 
Peake,  103.  Kenyon^C  J. 

But.  if  the  plan  is  entirely 
abandoned,  so  that  il  is  im- 
possible to  trace  the  contract, 


and  to  say  to  What  part  of  the 
work  it  shall  be  applied,  in 
such  case  the  workman  shall 
be  permitted  to  charge  for  the 
whole  work  done,  by  measure 
and  Talue  ;  as  if  no  contract 
bad  been  made.  S.  C,  per  Ld. 
Kemfon. — See  likewise  NeaU 
and  Others  t.  Ftirury,  1  Campb^ 
47 1 .  Eiiis  Y.Hamiynj  3  Taunt. 
52.  Guy  T.  Gouer,  2  Marsh. 
Kep.  273, 
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CoRSEN  V.  Dubois. 

THIS  was  an  action  on  a  bill  of  exchange,  to     i  u,>on  a 
which   the  defendant  had  pleaded  his  bank-  pZ!^J;'^Z. 
ruptcy  and  certificate.     Having  sustained  the  plea  "  **^""^  ^° 

1  ,  1        .  ^  ■  .  .n  produce  a  pa- 

by  the  production  of  his  certificate^  the  pla  in  tiff  p<»r  which  he 
proposed  to  shew  that  there  had  been  a  prior  coni-  tuairnXdy^ 
mission  in  1802,  against  Dubois  and  his  partner,  S&frnd"" 
and  that  he  had  not  paid  lbs.  in  the  pound  under  f.^Hrpapcr^c^ 
the  second  commission.  In  order  to  obtain  evidence  *^"5  *«»»»>' 
of  that  commission,  a  suhpcena  duces  tecum  had  been.  Court,  how. 
served  upon  Mr.  Davis,  the  solicitor  of  the  de-  sudV rates  win 
fendant^  to  produce  the  proceedings  under  it.  Upon  dUTTc^roMn 
Mr.  Datis'8  examination   it  appeared,   that    the  •*<c'^'»Jf '^//at 
assignees  of  the  first  commission  had  left  the  pa-  *>«^  i*«*><»»»''<'d ; 
pers  in   his   custody,  and   he   then  had  them   jn  qniiificatonii, 
court,  but  hesitated  to  produce  them.  '      fn tereM  of  tiie 

witofss. 
2.  Suchwit' 

Best,  Serjeant,  for  the  defendant— The  witnesa  "'•«'»»>«""*« 

'  t  '  '  *     to  produce 

is  not  bound  to  produce  the  papers  :  he  has  not  t^t m,  thonph 
the  proceedings  as  solicitor  to  the  defendant  in  pdarwavpre- 
the  cause  ;  but  they  have  been  specially  confided  faw  fo\  oL 
to  him  by  the  assignees,  under  the  former  com-^  uucumcu^^** 
mission.     The  plaintiff  might  have  obtained  the 
proceedings   by    adopting   either  of    two  modes. 
lie  might  have  called   upon   the  assignees,  who 
ivould  have  been  bound  to  produce  them  ;  or,  he 
might  have  petitioned  the  Chancellor  to  have  had 
the  proceedings  enrolled ;  in  which  case  they  would 
have  been  accessible^  as  a  record^  to  any  party  who 
>v^uted  them.    13ut  a  stranger^  like  the  present 
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18(9.  tritness^  whose  custody  is  special^  cannot  be  per- 
mitted^ even  if  he  were  willing^  to  do  an  act  which 
might  prejudice  the  interest  of  third  persons.  This 
Dubois,  case  does  not  fall  within  the  principle  of  Amey  v. 
Long.  In  that  case  there  was  one  way  only  to  ob- 
tliin  th^  clocument  wanted.  Here  the  law  p6int» 
out  the  means. 

LenSj  seijeant^  cmfra*— There  has  been  much 
litigation  on  this  pointy  and  it  would  be  convenient 
that  the  pmctice  were  settled.  The  plaintiff  must 
necessarily  mbpdnut  the  person  who  has  the  cus- 
tody of  the  proceedings.  It  would  be  idle  to  (nke 
atiy  other  course.  We  have  discovered  the  person 
who  has  possession  of  the  documents  we  want ; 
and  he  is  present  with  them  in  court.  The  ob- 
jection^ therefore^  that  we  are  informal^  is  an- 
swered. 

GiBBS^  C.  Jt^Undoubtedly  the  practice  should 
be  settled;  and  the  rule^  as  it  strikes  me^ 
6ught  to  be  this :  the  solicitor,  who  has  the  cus- 
tody of  any  papers,  and  is  regularly  called  upon 
by  a  subpcena  duces  tecum,  should  produce 
them.  I  think  he  ought  to  do  so,  though  the 
legal  custody  may  belong  to  others.  I  do  not  say 
that  the  solicitor  has  an  unconditional  power  over 
them,  but  he  ought  to  produce  them,  subject  to 
qualifications.  If  the  production  were  likely  to 
be  prejudicial  to  the  assignees,  I  would  then  in- 
tercept them.  But  as  I  cannot  see  any  preju-^ 
^ice  to  the  persons  who  have  entrusted  the  solicf-" 
tor  with  the  proceedings,  I  think  he  cannot  with** 
bold  them.    In  cases  like  tbis^  the  discretion*  of 
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^l 


the  Judge  at  Nisi  Prius  will  guard  the  interests       jgi^. 
of  third  parties. 


Corses 


verdict  for  the  plaintiff.     Dubom. 
Lensy  Serjeant^  and  F.  Pollock,  for  the  plaintiff. 
Best,  Serjeant,  for  the  defendant. 


The  writ  of  iudpmna  duces 
tecum  is  of  compalsoiy  obU** 
gation  on  a  witness  to  produce 
papers  thereby  demanded, 
which  he  has  in  his  posses-* 
Bioo,  and  which  he  lias  no  law- 
liil  and  reasonable  excuse  for 
Irithholding ;  of  the  Taliditj 
of  which  excuse  the  Court, 
and  not  the  witness,  is  to 
judge.  Amey  v.  Longy  0  East 
473.  It  was  iiltewise  decided 
in  the  same  case,  tliat  an  ac- 
tion  will  lie  against  a  party 
who  refuses  to  produce  a  pa- 
per in  his  actual  possession  ; 
and  it  is  no  defence,  that  the 
legal  title  to  such  paper  is  in 
another  person,  1  C^pb.  14. 

Bntifthewriling^whichawit- 
ness  is  called  upon  to  produce, 


would  hare  a  tendency  to  nvh* 
ject  him  to  a  criminal  chaige^ 
or  to  a  penalty,  or  to  any  kind 
of  forfeiture,  he  is  not  bound  to 
produce  it,  or  to  answer  any 
questions  respecting  it.— See 
Stat.  46  6.  3.  c.  37.  But  he 
would  riot  be  excused  from 
producing  a  paper  in  his  pos- 
session, on  the  ground  that  it 
might  subject  him  to  a  debt,  ot 
to  any  suit  of  a  dril  nature. 

The  act  of  parliament  ia 
terms  speaks  only  ^<  of  an* 
swering  questions  put  to  a 
witness;"  but  the  act  must 
necessarily  be  extended,  by 
analogy,  to  the  production  of 
written  eridence,  under  the 
same  qualifications  which  ap* 
ply  to  parol  testimony. 
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SITTINGS  AFTKR  EASTER  TERM, 
AT  WESTMINSTER,  56  CEO.  III.  181G. 


HOUSTMAN  V.  ThORNTOK. 


1.  Tbcro  is  t  ■  lIIIS  Ava»  an  action  on  a  policy  of  insurance 

rto  fixed  rule 


T 


•.f  Juwwith  A  on  a  ship  and  her  cargo,  at  and  from  Ha- 
timVXtU'r^^  rawnfl/i  to  her  port  or  ports  of  discharge  in  Hoi* 
which  a  mis*-  /^,^rf  or  Flandtvs,  Tlie  question  was.  whether 
be  reputed  to  the  Underwriters  were  bound  to  pa)',  on  tl)c  ground 
inaiJcwes,  '  of  the  vcssel  being  a  lost  ship.  It  was  in  evidence 
y^e^xmpixon  that  shc  w?i8  at  the  Havanvah,  in  August  1815; 
by^tL^cir7um^^  ^•'a*  ^'^^  sailed  about  the  middle  of  the 'month  on 
*iaiicts  of  the  her  liomeward  voyaffe,  and  was  hailed  opposite  the 

imrticular  -b*"        i        i      i 

case.  Moro  Casflc,     But  she  had  never  been  heard  of, 

forwhicMhT'  either  at  Havannah,  Antwerp^  or  any  other  place, 
rwhenVde"'  fiom  that  time  to  tlie  present.  The  ordinary  du- 
»po"n*'tht"po-^  ration  of  a  voyage  from  Havannah  to  the  coast  of 
iic>)havepaia  Flandevs  is  about  seven  weeks.      The  question 

as  tor  a  lost  ,  *■ 

8hip,  should  was,  whether  from  the  time  which  had  elapsed 
«p,9heis^o1^  since  the  ship  had  been  last  seen  or  h^ard  of,  it 
iiSned,"'    ^vas  to  be  presumed  she  was  lost.  ^ 

and  wiil  be- 
long to  the  un- 
derwriters. Lens,   Serjeant,  for  the  plaintiff — The  law  ha« 

not  laid  down  any  fixed  time  within  which  a  ship 
shall  be  presumed  to  be  lost.  The  question  will 
always  depend  upon  the  circumstances  of  the  in- 
dividual  case,  and  must  have  a  reference  to  the 
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Yoyage  and  navigation.     It  is  a  reasonable  pre<r        1816 
sumption  that  this  ship  was  lost.     She  sails  on  her 
homeward  voyage,  which,  under  ordinary  circum- 
stances,  ought  not  to  exceed  two  months ;  and  up  Thornton, 
to  the  present  time  she  has  not  been  heard  of. 

Best,  Serjeant,  contrh. — A  longer  period  of  time 
has  always  been  deemed  necessary  io  found  the 
presumption  that  a  ship  is  lost,  and  to  charge  the 
underwriters  on  the  policy.  Eight  or  nine  months 
only  have  elapsed.  There  is  no  case  in  which  so 
short  a  reckoning  has  been  allowed.  The  ship 
may  have  been  blown  by  adverse  winds  on  the 
coast  of  America,  and  confined  tliere  during  Iha 
winter  months. 

GiBBs,  C.  J,— There  is  no  fixed  rule  of  law 
upon  this  subject.  When  the  circumstances  are 
laid  before  a  Court  and  Jury,  the  presumption  will 
be  governed  by  them.  It  is  to  be  presumed  that 
this  ship  is  lost,  inasmuch  as  she  has  not  been  heard 
of  for  nine  months.  If  she  be  discovered  after- 
wards, it  will  be  for  the  benefit  of  the  under- 
writers. She  is,  iu  fact,  abandoned,  and  will 
belong  to  them. 

Verdict  fur  the  plaintiffi 

Lens  and  Vaugkan  Serjeants,  and  BameioaU, 
for  the  plaintifi*. 

Best,  sejjeant,  and  JMarryatt,  for  the  defend- 
ant. 
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Thobjitok. 


1 816*  Upon  this  subject  see  Green 

^•i^^V^^*/  V.  Brown^  2  Str.  1199.  and 
HousTMAK  Nemby  ?.  IZeei;^  1  Park  on 
Insurance,  d5. 

There  is  no  regulation  In 
the  law  of  England^  or  by  the 
usage  of  merchants,  fixing  a 
limited  time,  within  which  tha 
assured  may  demand  payment 
tw  his  loss,  in  cuse  no  accounts 
Arrive  of  the  ship  upon  which 
Ihe  insurance  has  been  effected. 
Indeed,  the  question  of  rea* 
sonable  time  is  incapable  of 
being  fixed  by  any  settled  rule| 
and  thus  every  case  must  be 
^Asidered  upon  Its  peculiar 
circumstances. 

In  Spain  find  France^ 
there  are  express  regula- 
tions on  the  subject  1  Ma- 
gens,  33.  By  the  ordinances 
of  Spakij  if  any  ship,  insured 
dn  a  voyage  from  or  to  the 
MieSf  he  not  heard  of  within 
a  year  and  a  half  after  her  de-  ' 
parture  from  her  port  of  load- 
ing, she  is  to  be  deemed  lost. 
By  the  French  ordinances,  if 
the  assured  receive  no  news  of 
his  ship,  he  may,  at  the  ex* 
Jilrtitidn  of  A  year  for  common 
voyages,  reckoning  from  the 
day  of  the  departure,  and  af* 
ter  two  years,  for  those  at  a 


greater  dtstancei  make  his  ces- 
sion to  the  underwriters,  and  de- 
mand payment  Without  being 
obliged  to  produce  any  oerHfl- 
cate  of  her  lo88.-«*4lee  Foilhiek') 
Traite  du  contrat  d'Auuiirt^e^ 
chap*  3.  sec.  1. 

Though  the  time  of  a  shipU 
sailing  is  not,  in  general,  a  cir- 
cumstance necessary  to  be  com* 
mnnicated  to  the  onderwriteni 
(Foi^  V.  Molim,  1  Marshal^ 
117.)  jety  in  case  of  a  mining 
ship^  where  a  loss  is  to  be  in- 
ferred from  the  want  of*  in- 
telligence, it  must  be  proved 
that  the  vessel  set  sail  upon  tii9 
voyage  mentioned  in  the  poUey. 
Cohen  V.  Hmcklejf^  2  Gampb. 
6 1 .  For  this  purpose,  the  pro- 
duction  of  the  convoy  bond 
or  of  the  charter-party,  or  ^ 
licence  for  the  royage  Insured, 
is  primA  fack  evidenee,  t 
Campb.  70. 

It  is  not  necessary  to  shew  that 
the  vessel  has  not  been  heard 
of  at  her  port  of  destination* 
It  will  be  sttflkient  if  no  intel- 
ligence have  reached  this  c0ni^ 
try.  ToDemioy  v*  Oszun^  2 
Campb*  85. 

But  the  insurer  may  prove 
affirmatively  that  intelligence 
has  been  received. 
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•     HI  'III  iJ nil   jii'i'     ■  mill 
atTlNGS  AFTER    EASTER    TERM,  AT 
.  GU^ILDHALL* 


Hj^T  V.  BlGQ$. 


TWlBiSE  plaintiff  and  defendant  had  been  joint  as-  ai „. 

JL;  fflgnexMunder  a  commission  of  bankrupt —  mbslinof"^ 
Aipenpnoi  the  name  of  SUUngs,  who  had  been  ^^^J^jg;^' 
employed   as   messenger    under    the  bankruptcy^  forhiscosu 
^bitoagtat  am  action  «^nat  Ha^t  and  Mgg$  ji^ttly  ud  obtaiDBl!' 
lor  Goate  incurred  m:  the  proaecnttcn  of  that  CMi^  a^t  them. 
mission:      BOUnsa  obtained  a  judgment  agi^tnrt  ^;;:4j;i^r 
ibotb^  and  Jtfflrt,  ia  order  to  prevent  an  exsecutioa  ^^'^^JJ^ 
asainst  himself,  paid  th»  debt  and  casta.     This  the  judgment. 

&  '  .,       .  .  n  ,1        He  hat  a  right 

was  an  actioa  of  coatrtoiltion,  to  recover  jsom  tm  to  an  action  of 
ilelendant  a  laoii^ty  of  ttie  moaey  paid  ander  ike  ^^^  Us  co- 

>udg«ieat  rrM' 

to  shew  that 
any  funds 

Shepfiordy  Solicitor  General,  for  the  defendant^  came  into  his 
contended,  I.  That  the  plaintiff  was  not  entitled  b^mp^? 
to  maintain  th^  present  action.    It  was  admitted  "***** 
that  Hart  and  Biggs  were  joint  assignees ;  but 
urfes9  (he  pkHntiff  could  shew  sm  account  stated 
and  adjusted,  one  assignee  cannot  maintain  ah  ac- 
tion against  another.     The  present  demand  was  a 
mere  item  in  the  account,  and  the  plaintiff  must 
wait  till  the  whole  account  was  liquidated.    This  is 
not  like  the  case  of  sureties^  where^  if  one  surety 
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1816.        pay  the  whole  debt,  contribution  is  due  from  t\\e 
^■^JV^^  other.     2.  No  assignee  can  call  on  his  co-assignee> 
^.  till  he  has  shewn  that  there  are  no  eiTects  from  the 

BittGs.  bankrupt's  estate.  The  claim  of  the  messenger^ 
which  arises  out  of  the  bankruptcy,  must  lie  satis- 
fied out  of  that  fund ;  Hart  even  now  may  have  in 
his  hands  effects  beyond  the  debt  claimed. 

Besty  scijcant,  contra, — 'Whatever  answer  the 
defendant  might  have  made  to  the  original  action^ 
be  has  suffered  a  judgment  to  be  obtained  against 
him,  and  it  is  now  too  late  to  dispute  his  Jialiillty. 
The  messenger  does  not  speculate  on  the  bank* 
rupt*s  estate,  but  trusts  to  those  who  employ  hiitt. 

GiBBs,  C.  J.— The  assignees  were  trustees  for 
the  creditors :  they  employ  a  third  person,  to  whom 
they  become  jointly  responsible  in  bis  retainer;  he 
sues  both  assignees,  and  recovers  against  both ;  but 
one  pays  the  whole  debt.  I  am  of  opinion  that 
he  may  recover  against  his  co-assignee  a  moiety, 
and  is  not  bound  to  shew  that  such  co-assignee  had 
any  funds  from  the  bankrupt's  estate  in  his  hands. 

t      Verdict  for  plaintiff. 

Best,  Serjeant,  and  Ross,  for  the  plaintiff. 

Shepherd,  S.  G.  and  Onslow,  serjcant,  for.  the  de- 
fendant. ^ 
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The  petitioning  creditor  Is 
liable  to  the  solicitor,  for  the 
expence  of  conductiug  the  com- 
missioo  up  to  the  choice  of  the 
assignees.  Ex  parte  Hariop, 
1  Rosens  Case$  in  Bankruptcy. 
4I9«  But,  as  betweeik  the  so- 
licitor aud  the  messenger,  there 
is  oo  implied  contract  on  the 
|)aft  of  the  former  to  pay  him 
his  expenses:  the  solicitor  is 
not  to  be  regarded  a&  his  prin« 
cipal*  In  Ilariop  r.  Juk€$j  *i , 
iviauleand  Sflwyn  238—240, 
the  Court  of  King's  Bench  de- 
cided, that  the  solicitor  Mras 
not  liable,  in  the  first  instance, 
to  the  messenger,  whom  he  no- 
minates, for  his  bill  of  fees : 
that  the  messenger  upon  the 
opening  of  the  commission, 
might  ascertain  who  the  peti- 
tioning creditor  wa;?,  and  that, 
altboogh  the  solicitor  was  the 
inediom  through  whom  the  mes- 
senger recei?ed  his  fees,'  tliat 
would  not  make  him  a  princi- 
pal. 

But,  as  respects  the  assignees, 
and  the  messenger,*  the  ca^p 
is  different.  They  have  the 
distribution  of  the  bankrupt's 
funds,  with  which  neither  the 
petitioning  creditor  nor  the  so- 
licitor can  hntermeddle.  They 
are  directed  by  the  statute,  5 
(reo.  II.  c.  30.  8«  ^by  to  reim- 


burse the  petitioning  creditor 
out  of  the  first  money  they 
receive ;  and  it  is  their  duty^ 
at  the  same  time,  io  see  that 
the  messenger  be  paid.  Thus, 
in  Ex  parte  Ilariop^  1.  Rusd 
.449)  the  Lord  Chancellor  de- 
termined, that  it  was  no  objec- 
tion to  an  application  by  a 
messenger,  praying  that  the  as- 
signees might  be  directed  by 
the.  Court  to  pay  him  hta  bill 
of  fees,  that  he  had  neglected 
to  make  a  demand  upon  them 
till  after  a  final  dividend. 
"  They  ought,"  says  his  Lord- 
ship, ^^  to  ha?e  known  that 
they  were  indebted  to  the  mes- 
senger. It  was  their  duty  to 
pay  him  ;  and  the  distribution 
of  the  funds,  without  having 
done  soj^  is  their  own  miscon- 
duct." 

la  Liagard  r.  Bromley^ 
upon  a  petition  to  the  Master 
of  the  Rolltj  contribution  was 
enforced  amongst  assignees  iu 
bankruptcy,  to  reimburse  a 
payment  by  one  under  an  or- 
der, for  a  loss  occasioned  by 
their  joint  act;  and  the  objec- 
tion, that  the  defendant  (the 
co-assignee)  acted  only  for 
conformity,  upon  the  repre- 
sentation and  advice  of  tha 
plaintiiT,  did  not  prevail.  1 
Yezey  and  Beames  114 — 118* 


1816. 
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JoDelO. 


NoBxx  V.  Adams. 


A,  being  in 
bad  circuDi* 
stances  goes 
to  Glat^nffy 
and  obtains 
goods  from  B, 
paying  for 
them  by  a  bill 
upon  a  bouse 

which  house 
he  knows  to 
be  insolvent. 
The  goods  are 
shipped  at 
LeUh;  the  in- 
voice and  re- 
ceipt made 
out  to  ^.,  and 
tb^  are  after- 
wards deli- 
vered to  a 
whar6ngcr  in 
XiOndon,  who 
receives  a  no- 
tice from  the 
original  ven«  , 
dor  (B.)  to 
hold  them  for 
him. 

ji,  becomes 
a  bankrupt. 
In  trover  by^^ 
against  the 
wharfinger  for 
the  benefit  of 
his  assignees ; 
heldtiiat  B.'s 
right  of  stop- 
page in  Inm- 
mht  was  gone, 
bat  that  there 
might  still  be 
a  question  for 
flie  jury,  whe- 
ther the  sale 
wasnotasade 
ader  such 
gross  circmn* 
•tancctof 
fraud  as  to  v«- 
catathe  coqf 
tract  attogt. 


TROVER  to  recover  a  quantity  of  goocb  which 
the  plaintiff  bad  purchased  of  Crosaand  Co. 
of  Glasgow,  in  April  1815,  and  which  the  defend^- 
ant,  as  agent  of  the  vendors,  had  refused  to  de- 
liver up.  The  circumstances  were  these  :  this  good^ 
were  sent  •  according  to  order  from  Glasgow  ta 
London ;  they  were  landed  at  the  defendant's  wharf, 
and  deposited  in  his  warehouse.  On  the  3d  of 
May  the  plaintiff  produced  the  invoice  to  the  de- 
fendautf  and  demanded  th^  goods,  at  the  saipe 
time  tendering  freight  and  otiier  charges.  The 
defendant  refused  to  deliver  the  goods>  on  the 
ground  that  Cross  and  Co.  had  given  him  notice 
to  retain  them  till  further  orders.  It  appeared  by 
the  invoice  that  the  goods  were  valued  at  556Z.  6s. 
and  had  been  paid  for  by  two  biUs  of  exchange ; 
one  of  which  was  for  the  sum  of  4472.  ISs.,  drawn 
at  four  months  from  the  11th  of  March;  the  other 
for  the  balance  (108/.  13s.)  at  two  months  from 
the  24th  of  April.  The  plaintiff,  at  the  time  he 
demanded  the  goods,  produced  a  receipt,  given  by 
•the  Shipping  Company  at  G2asg>9to,  in  the  follow- 
ing terms : 

''  Glasgow,  21st  Jpril,  IBIS. 
''  Received  from  Mr,  Joshua  Noble  threa 
boxes  and  eight  bales,  marked  and  num^^ 
bered  as  in  the  margin,  to  be  shipped  at 
Leith  in  the  Hope,  deliverable  at  Glasgoxo 
wharf,  London. 

''  Signed,  &c/' 
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For,  the  defendant,  it  was  contended,  1.  That       18T6. 
the  goods  had  been  obtained  by  fraud ;  2.  That  ^^^j^^^^ 
Cross  and  Co.  the  vendors,  had  not  lost  their  right         v. 
of  stoppage  in  transitu.  It  vvas  in  evidence  that  the      Adams* 
bill  for  447/.  I3s,  was  an* acceptance  of  Out/iwaite 
and  Co.  in  London^  who  were  insolvent,  within  the 
knowledge  of  the  plaintiflF,  at  the  time  that  he  gave 
the  bill  to  Cross  and  Co.     It  likewise  appeared, 
that  the  plaintiff  and  Outhwaite  had  been  in  the 
habit  of  exchanging  paper,  and  that  the  insolvency 
of  Outhwaite  and  Co  wa^  notoriops  at  the  time  of 
the  purchase  from  Cross  and  Co.     The  latter  bill, 
for  108Z,   I3s.,  did  not  appear  to  be  ^  bona  fide 
transaction  ;  and  there  was  strong  ground  fpr  sus- 
pecting the  plaintifl*  of  a  deliberate  fraud,      Noble' 
had  since  become  bankrupt,  and  the  present  action 
had  been  brought  for  the  benefit  of  his  estate, 

Best,  Serjeant,  for  the  plaintiff,  contended,  1. 
That  there  was  no  pretence  for  a  stoppage  in  tran- 
situ ;  Cross  and  Co.  had  delivered  the  goods  to  the 
Shipping  Company  at  Leith.  That  the  delivery 
was  complete,  and  that  the  vendors  renounced  all 
further  right  of  property,  was  apparent  from  the 
act  of  the  Company,  who  had  acknowledged  thQ 
receipt  of  the  goods  ''from  the  pUiinliffJ*  Ther^ 
was  no  connection  between  Cross  and  Co.  and  the 
Company  at  Glasf^ow.  The  delivery  by  Cross  and 
Co.  to  them  was  equivalent  to  a  delivery  to  Noble. 
%  With  respect  to  the  allege^  fraud.  Cross  and 
Co:  took  the  bills  ip  the  course  of  trade.  The 
fkct  of  the  insolvency  of  Outhwaite  and  Co.,  al* 
though  within  the  priyity  of  the  plaintiff,  could  not 
avoid  any  contract  which  he  made  with  the  vendors^ 

Vol.  I.  S 
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1816.       How  often. are  purchases  made  with  ficcommoda^ 

N^Jp^'^^  (ion  paper ;  but  wjio  ever  objected  that  they  were 

^"      therefore  Toid  ?.  In  almost  all  bankruptcies,   cases 

AoAw.      of  sale  like  the  present  occur ;  and,  supposing  i( 

was  in  the  reach  of  a  court  of  equity,  a  Court  of 

law  was  incomjpetent  to  decide  with    what  Yiew 

such  contracts  were  made.   No  mercantile  contract 

will  be  safe,  if  circumstances  like  these,  introduced 

afterwards,  can  invalidate  it 

Shepherd,  solicitor-general,  for  the  defendant 
I.  The  right  of  stoppage  m  frait^ttu  is  not  gone. 
The  Glasgow  Company  were  agents  for  both  par- 
ties ;  iand  the  receipt,  which  is  in  terms  ''  from  the 
plaintiff,''  is  a  mere  form,  capable  of  explanation. 
%.  The  present  action  is  founded  in  fraud ;  and  it 
is  a  principle  of  law,  that  ex  dolo  malo  non  oritMr 
contractus. 

GiBBs,  C.  J. — I  am  inclined  to  think^  that,  the 
vendors  have  lost  their  right  to  stop  in  transitu  ; 
they  have  not  taken  a  receipt  from  the  Glasgow 
Company  to  themselves,  which  they  opight  hav^ 
done,  but  have  suffered  them  to  give  an  absolute 
and  unconditional  receipt  to  the  plainti^.  I  have 
doubts  upon  this  part  of  the  case,  and  will  reserve 
the  point.  Upon  the  question  of  frauds  1  shall 
tell  the  jury,  that  the  mere  circumstance  of  the 
plaintiflf's  knowing  himself  to  be  insolvent,  apd 
that  the  bills  which  he  offered  in  payment  for 
Che  goods  were  doubtful,  does  not  afford  evi- 
dence of  that  decree  of  fraud  which  will  avoid  a 
contract  of  sale.  Undoubtedly^  a  purchase  under 
sucb   circumstances  would  be  grossly  ^ishoqest ; 
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|i«tl  a«i  «at  prepared  ta  my  that  iba  aontmet      w«* 
jmmld  be  void.    If  the  jury  beKeTe  that  MbhU  aet  V>V^ 
only  kaew  that  the  bills  were  wa^te  (mper,  but  that      ^'^ 
lie  had  contrived  them  for  the  t)Orpo&e  of  gaining  . 
po^ae^sion  of  tbese  g^oods ;  that  he  was  irremedia* 
biy  insolvent  at  the  time,  and  had   no  intention 
of  standing  his    ground;    under    such    circum'-* 
stances,  I  shall  direct  them  that  there  is  a  degree 
of  fraud,  which  will  vitiate  the  contract,  and  that 
no  property  will  pass  to  the  plaintiff  under  it. 

The  jury  found  a  verdict  for  the  d^fendant^ 

JBestj  Serjeant,  and  Andi^ewSy  for  plaintiffr 

Shepherd,  solicitorgeneral^  Vaughanr  seijeant, 
and  LaweSj  for  defendant 


In  the  ensuing  term,  Bai,  complete   delWery ;   and  that 

Serjeant,    obtained  a  mle    to  the  Company,  by  the  receipt 

thew  cause  why  there  should  which  they  were  empowered  to 

not  be    a  new  trial,  on    the  gire,  had  recognised  the  right 

ground  that  there  was  not  suf*  of  property  in  the  plaintiff*'* 

ficient  eytdenceof  fraud  to  jus*  Shqfkerd  Solicitor  General, 

tify  the  finding  of  the  Jury,  and  Faughan  Serjeant,  shewed 

AVhen  the  case  came  to  be  cause  against  the  m)e  nisi  for 

argued,  the  Lord  Chief  Justice  a  new  trial ;  and  the  Court  de* 

observed,  that  ^^  although  he  termined,  that  although  there 

had  reserved  the  point  of  stop-  was    a    strong    presumption, 

page^froMjtltf,  he  wasofopi^.  there  was  not   sufficient   evi^^ 

nion,  and  the  Court  concurred  dence  of  fraud,  to  avoid  the 

with  him,  that  there  was  no  transaction ;   and  that  unless 

pretence    for    exercising   that  the    representations  of  Noble 

right*     That  the   delivery  of  amounted  to  the  offence  of  •b- 

CVof#  and  Co.  to  the  Shipping  taining  goods  under  false  pre- 

Company  at  GUugcm   was  a  tenets,  they  woold  not  take 
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9. 
A]»A1&. 


upon  iii«infel?es  to  saf  tbat 
Ihe  tMitraet  was-  altogdber 
Toid*  The  Coort,  therefore, 
made  the  rul9  absolute  for  a 
new  trial,  adding,  hoveyer^  as 
A  condition,  tbat  the  assignees 


sboiild  put  tbemseffes  to  lAe 
place  of  Noble.  Oii  a  sabse- 
qnent  day  the  assignees,  bf 
ibeir  Counsel,  refus^  to  ac- 
cept these  terms,  and  the  rule 
was  accordingly  discharged. 
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SrmNGS  IN  TRINITY  IeRM,   M  GEO.  KI. 
AT  WESTMINSTER. 


MiTCHSU.  and  Othen  v.  Lap-agb: 


•A  SSUMPSIT   for  a   breech  of  contract,   itf     vnerethe 
5^  not  taking  a  qwintity  of  hemp  which  th<i  imuTJJ^ta* 
defendant   had  bought  of  the  plaintiffs,  throngH  J^criSirR!**. 
their  broker,   in  J^Iareh  I8I5.      The   hemp   at  *e bought m* 

'  r  (Old  notei . 

the  time  was  in  Rusna,  and  was  to  bt  shipped  good*  to  br 
from    Riga    by   the  Alexander.     Mr. 'Metctdft  ^ni  c.,  mutiu 
the  broker,'  who  made  the  contract,  had  described  be^'reS*  ** 
it  in  the  bonght  and  sold  notes  in  "these  tel-ms*  Sll^^wStm. 
— "  Bought  for  George  Lapage,   of  Ihdd,    MU^-  P'pyr'j''"". 
chdl,   and  Co.  thirty-ei^ht  tons  of   hemp^  ftc.^*  ftct^frmna 
The  action  was  brought  in  the  names  of  John  MiU  l^n  umtth?' 
cheU,  George  Armistead,  and  P.   F.  Graainer  ,^  pHv^to!^^ 
but  the  old  name  of  the  firm  was  Todd,  Mitchell,  5^^*2/1  ^;i 
and  Co.     This  firm  had  been  dissolved  in  Decern--  Heia,that  the 
ber  1814,  when  Todd  and  James  Mitchell  retiredj  fil'/g J!X  wm 
and  John  MitcheU,  one  of  the  pteintifis/ifemainc^n  ?o  aviw^^Jh? 
with  Armistead  and   Graalmer,  «e  co-plaintiffs.  SSl*™^oI!IIt, 
Neither  Todd  nor  James  Mitchell  bad  any  concern  •^^^  *i*^i»' 

^  treated  the 

with  the  hemp  in  question.    The  change  in  4h«  contract  at 
firm  had  not  been  published  in  the  Ga^tte/  bat  uponTsub. 


was  known  to  the  clerks  in  the  house.     Wheil  m2ni?atiPtt 
Metcalfe  made  the  contract  in  March  1815,  it  was  Ju"^^^ 

*  *       /e^shecaold 
•hftw  that  he  had  been  prejadlced,  ar  had  lost,  the  besefit  of  a  MWff. 

•'--.,  '    'i    '    ^  -•'    ••^- 
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1815.      not  known  by  him  that  any  change  had  taken  place 

^'^^^**^^'"^^  in  the  firm.     It  was  in  evidence  that  a  letter  from 

ud^O^n  ^^^  present  plaintiffs,  in  the  name  of  the  new  firm, 

«•         bad  been  sent  to  the  defendant  iti  August  1815^ 

Lapagb.    advising  him  af  the  arrival  of  th<*  hemp,  whicfc-  had 

at  that  time  fallen  in  price,  and  calling  upon  him 

to  ful61  his  coMra^iC ;  ttisi  fifbortly  afterwards  Mr. 

JLapage  expressed  to  the  broker  a  wish  to  be  libe- 

Tated  from  I^is  bargain*    He  frequently^  spoke  of 

the  hemp  which  was  to  come  by  the  Alexander; 

}mt  latterly  he  refnaed  td  take  H^  apon  the  ground 

tlmt  the  Hftsei^ioa  of  Tbdc^'s.  aaine  avoided  the  ooUt 

j0imSj  serj^antj  for  the  defiendant. — The  plain^ 
tiSs  cannot  recover  upon  the-  present  contract* 
The  bought  and  sold  notes  are  in  thc^  name  of  the 
old  fii«n«  Eveiy  man  has  a  right  to  select  with 
wrhova  ha  mil  deal.  The  plaintiff  might  choose  to 
ocMitract  with  the  old  firm  of  Todd,  Mitchell,  and 
Go.>  and  not  with  another  firm;  When  the  brokev 
tent  the  sold  note  to  the  plainUSs,  and  they  discox 
vered,  as  they  must  have  df^ne^  the  mistake  on 
inspection^  it  was  their  duty  to  have  had  the 
Ifo^ght  note  altered^  and  to  have  apprised  the  de* 
fhndant  of  the  error.  The  present  plamtifis  never 
tiaded'  under  Hie  names  of  Todd,  Mitchell,  and 
Gow^i  the  firm  witli  which  the  defendant  contracted; 
and  having  made  a  contract  with  one  set  of  persons^ 
lie*  cannot  be  pr^qdiaed  by  having  it  adopted  by 
•ootlier. 

GiBBSj  C.  J.— I  agree  with  the  defendant's  coun* 
m9^  tb%t  he  cannot  b6  prejudiced  by  *the  substitu- 
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tion.     If  the  defendant  could  shew  any  inconve-  ^^^j^ 
nience  which  he  has  sustained  by  the  inaccuracy  of   i^^tcheJ^ 
the  broker^  it  might  be  an  answer  ta  the  present  aod  Othtri 
action.     Metcalfe  has  inisdescrihed  the  namea  pf    i^'^^^ 
his  principals  ;  and  if  by  this  mistake  the  ^[efenclant 
was  induced  to  think  that  he  had  entered  into  a 
contract  with  one  set  of  men,  and  not  with  any 
other;  and  if,  owing  to  the  broker,  he  has  been 
prejudiced,  or  excTuded  from  a  set-off,  it  would  be 
a  good  defence.     But  the  defendant  has   notice^ 
riot  from  7bef(f  anci  Co.,  but  ^x^ressl^^rom  the- 
plaintiffs,  of  the  arrival  of  the  bem^.     After  that 
notice  he  confers  wifth  the  brok^r^  treaiing  ttie 
contract  as  subsisting.   He  has  notice  from  the  new 
firm,  and  makes  no  objection.    This  is  only  a  mis- 
tale  of  the  broker ;  and,  unless  the  defendant  «hew§ 
that  he  has  been  prejudiced,  the  plaintilb  have  tl- 
jft^ht  to  recover. 

V^ict  for  plakifiA. 

Beit,  se^eant,  and  Marry  tell,  for  pkintiffii. 

tent,  aerjjeahi  and  F.  PdUock,  for  di^ndkut 
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JoMKs  V.  Davison. 


ii.fmpiovi  f  ftlHIS  was  ao  action  againattbe  defendant  as 
<tisroimted,  ^  JL  the  acceptor  ofv  a  bill  of  excbai^  ,  for 
r?vthS.Tsl  3%  ai.  Id.  The  bill  lyas  drawn  by  F.  A.  Mkkards, 
^oTth^i^  payftWe  to  bn  own  order^  upon^  and  accepted  by, 
iDterest ;  H.  the  defendant.  It  was  indorsed  by  Bickards  to 
dUc^oJnt  It,  ^  Duckworth,  by  Duckworth  to  SAoe/>  and  by  SAoe^ 
]tt'''lo7,do«e  tP  th.e  plaiatifiF.  The  defence  was  nsury.  The  cir- 
thj  biii,  but     cuimstances  were  these  : — The  defendant,  being  in 

talces  no  more  -         *  o 

than  the  Wtpd  want  of  Hioney,  applied  to  Duckworth  to  raise  him 
the  discount,  soixie  uppn  l\it  bill  of  exchange :  the  bill  in  question 
owtol^tht  was  accordingly  drawn,  which  Duckworth  promised 
tLTbuifmi![«,  to  get  discounted  for  S0«.  The  bill  being  indorsed 
the  sura  which  \^y  Bickards  in  blank,  was  delivered  to  Duckworth 

A,  had  agreed      •^ 

to  give  him  for  with  Uu2s  iliiiderstandiDg,  that  lie  ^  Should  get  it  dis* 
diM?n"tf  *  counted,  giving  the  value  of  the  bill  {minus  the 
M  iitioD^  *"  S0«.  which  he  was  to  take  out  of  it)  to  the  ^efend- 
browht  by  the  ^^^'  Duckworth's  name  was  not  upon  the  bill  at 
indorsee  of  c;  this  time,  but  he  carried  it  to  ShoeL  who  discounted 

ji,  could  not      .  11.  1  •       1    Tx       #  .  . 

defend  himself  it  at  legal  interest,  but  required  Duckworth  to  in- 
or^nry^be^  dorse  it.  SAoe/ afterwards  parted  with  the  bill  to 
tweeuhiaiand  ^^^^  prescnt  plaintiff  for  a  good  consideration. 


M 


Vaughan,  serjeant,  for  the  defendant,  contended, 
that  this  bill  was  void  on  account  of  usury.     It 
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originated  in  an  usurious  agreement^  not  interme- 
diate, but  accompanying  ^Ibe  bill  in  its  creation. 
Duckworth  is  a  party  upon  tbe  bilj,  who  receives 
the  usurious  interest ;  and  the  defendant^  who .  is 
sued^  was  the  band  who  paid  it. 

Pell,  se^eanty  contra. — There  is  no  evidence 
that  it  was  intended  that  Duckworth  should  be  a 
party  to  tbe  bill  in  its  first  formation.  He  under- 
takes, for  a  commission,  call  it  extravagant  if  they 
please,  to  get  it  discounted.  But  this  is  not  usury. 
The  circ^stance  of  bis  putting  his  name  upou  the 
bill  wben  be  passed  it  to  Shod  \f\li  not  make  it 
usury^  2>ticA:io(>r/A  did  not  discount,  nor  undertake 
to  discount  it  himself.  He  received  tbe  full  value 
from  Shoel^  who,  having  paid  a  good  consideration^ 
passes  a  legal  right  to  the  plaintiff. 

.  GiBBs,  C.  J.-r-The  construction  upon  tbe  12th  of 
Anne,  which  avoids  all  usurious  contracts,  has  been 
fixed  and  jsettlecl  by  many  cases ;  but  1  must  say 
I  could  never  understand  tbe  eqaity  of  the  rule 
which  has  so  long  obtained  under  this  statute,  that 
an  innocent  indorsee  shall  be  prevented  from  reco- 
vering upon  a  bill  of  exchange  which  has  been  con^ 
laminated  in  its  creation  with  usury,  by.  means  to 
which  he  is  not  privy,  and  of  which,  when  he  re- 
ceives the  bill,  be  can  know  nothing.  I  own  I 
have  serious  doubts  upon  this  construction  ;  and  if 
the  case  renders  it  necessary,  I  will  reserve  t^e 
point, — wliether  a  bill  of  exchange  can  be  void,  exr 
cept  for  usury  committed  by  the  parties  who  ori« 
ginally  create  tbe  instrument.  If  tbe  parties  wb^ 
create  the  instrument,  and  agree  to  put  their  naipei 
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liitf..  u|il6n  il;  commit  usury;  ft  is  reasonable  feat  they' 
^^i0^>r^i^  should  aihswer  foi*  ihe  cohseqiichces.  tiut  I  do 
\^  riot  understand  why  the  security  should  be  avoided 
Dittttf*:  ih  the  hands  of  one  wtio  taftes  it  for  a  vdlid  cclnsi-  ■ 
deration^  in  the  common  c6ur^e  of  busiifess^  and' 
without  any  thing  to  awaken  his  suspicion.  He 
cktitiot  an,  ixpon  Tboking  dt  ifafe  outkide  of 'the  bill, 
iil^etlief  usury  has  been  comnlitted  or  not ;  he  re- 
ceives it  upon  the  credit  o^  (be  ndmes  Which  he 
slfees  upon  the  instrunieni^  and  has  no  oitber  means 
of  ju%ing  of  it.  Can  law^  and  tbe  interests  of 
coniAierce,  avoid  a  s'eturity  thus  taken  ?  These  arc 
ifiy  rtosintf  for  dbubting  the  old  rule  which  has 
obtained ;  and  I  sbbuld  wisb^  lipon  a  fit  occasion/ 
1^  have  it  discussed  again.  With  respect  to  th'e 
pfesent  case,  I  Vitix  of  opinion,  that  if  Duckworth 
was  \}y  the  original  agreement  to  have  been  a' 
party  to  this  bill,  and  to  discount  it^  either  with 
bis  own  oir  another  person's  money,  receiving 
tbereduf  30^!  as  so  much  of  rebate  from  the  prin- 
cipal siitri,  it  will  be  at!  usurious  contract ;  and,  ai 
ihe  law  obtains,  the  present  plaintiff,  though  an 
itinbcent  indorsee,  cannot  recover  upon  it.  But  i/ 
CKs  be  a  mere  agreement  between  the  parties,  that 
the  bin  should  go  but  in  its  full  security  to  the 
wbild,  and  that  Duckworth  (who  does  not  appear' 
fb  have  been  an  original  piairty)  should  receive  a 
compensation  of  30s.  foi*  getting  it  discounted,  it 
wiB  not  then  be  usury,  thbugti  Dtickworth,  when 
Ii6*  procured  the  money  froni  Shod,  indorsed  it 
over  to  him,  sind  became  a  party  to  the  instrument. 
I  say  nothing  as  to  the  elctravagance  of  the  com- 
bfssion  ;  but  between  Dwkwbrth  and  Shoel  it  iif 
ctcffuffhifre  v<^'nb  irsiiiy. 
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T^hft  Jiiry  f6uAc[  that  the  SOa.  was  given  as  a       191Q. 
remuneration  to  Duckworth  for  getting  th6  bill  ^j^^^^ 
liiscottBted. 


Yerdifht  for  jAaintiffl 
Pell,  Serjeant^  and  Heath,  for  plaintiff. 
Vkugkan,  derjeant^  for  defendant. 


As  the  law' of  asury,  though 
aof  re^ng  npo^n  note  than 
lhre«  orfoai:  ttatutes,  etobrticetf 
A  dAcCria^cf  great  extent,  and, 
il«  in  the  appTication  of  the  cases 
ti»'the  statdt^s,  the  Conrts  hare 
been  compelled  to  take  a  latf- 
Cnde  tery  little  dbnsonsfit  to 
the  precMon  and  detertninattott 
of  commoil  law,  we  shoil  en^ 
deaTonr,  as  ht  as  the  lindts  of 
a  note  permit  ns,  to  explain 
and  condense  the  law  upon  this 
head;  and  more  partlcnlariy 
with  respect  to  those  cases  of 
practice  whidi  ate  of  erer^ 
day*s  occurrence  Ktlfiti  Prius  / 
and  we  are  the  more  disposed 
to  this,  as  there  is  no  treatisil 
upon  u&ury  sufficiently  preds^l 
i[nd  certain  fdr  pra:ctice;  Therif 
is  a  wide  difference  (afid  it  is 
to  be'  lamented  that  it  is  not 
better  remembered)  between 
legal  defioitidn  and  l^al  dis- 
CQsston. 

Biit1^rdfe#«  eftter  ititor  thif 


inquiry,  it  may  not  be  imper- 
dnent  to  correct  an  error  into* 
which  the  wHten  upon  this 
subject  hare  fallen,  that  o^ 
deducing  our  law  of  uisury' 
from  the  Roman  law.  It  ha^ 
no  correspondence  with  ii 
either  in  its  doctrin^'or  pro« 
gress.  tt  will  be  sufficient  itl 
refer  the  reader,  to  satisfy  hlm^ 
upon  this  head,  to  Dig.  Jttr. 
CiY.  lib.  3.  tit.  15. 

The  statute  upon  which  th^ 
present  law  of  usury  re^ts  i^ 
12  Anne,  c.  16.,  and  thostf 
parts  of  the  statutes,  97  Hdn.' 
VIII.  c.  0.  and  13  Eliz.  c.  8.^ 
which,  not  being  repealed,  ari( 
friequently  called  in  to  ezplaitt 
and  enlarge  the  terms  em* 
ployed.  Under  these  statnter 
we  shall  briefly  consider,  Ist^ 
What  contracts  are  usuiloiis. 
2d,  How  usury  affects  the  va- 
lidity of  a  contract.  3d,  Th4 
penaltfes  cf  usury. 
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I. — Of  Usury  in  General. 

1. — Usury  can  only  attach 
to  a  loan  of  a  certain  kind,  to 
interest  of  a  certain  quality) 
accompanied  by  certain  mo« 
tires. 

% — ^The  loan  must  be  a 
loan,  properly  so  called,  t.  e» 
a  temporary  letting  for  profit 
of  the  use  of  money,  goods,  &c. 
to  be  returned  to  the  lender. 
It  18  this  quality  of  its  being 
returnable  tbat  constitutes  a 
loan,  and  thereby  excludes 
from  usury  all  contracts  in- 
cluding risks  or  contingency. 
Such  contracts  may  indeed  be 
unconscionable,  and  as  such  be 
matter  of  relief  in  courts  of 
equity,  but,  not  as  usury  in 
courts  of  law. 

3.— The  quality  of  the  inter- 
est to  constitute  usury  must  be, 
that  it  exceeds  the  rate  allowed 
in  the  statute  of  Anue,  .in  the 
country  in  which  the  contract 
is  made,  and  be  not  within  the 
privileges  or  exemptions  grant- 
ed by  statute  to  particular  cor- 
porate companies.  The  rate  of 
interest  in  this  country  is  5/. 
per  centum.  In  Ireland^  Ame* 
rica^  Turkey^  and,  other  coun- 
tries, 6/.  8/.  and  l^. per  cen* 
tuniy  all  which  therefore  are 
allowed  by  our  law,  upon 
contracts  made  in  those  conn- 
tries.     Eikins  t.  East  India 


Conqmy,  I  P.  W.  30*.'  2 
Black.  Com.  464.  Bodily  t. 
Bellamy^  2  Burr.  1094.  t 
Black.  Rep.  267.  Amiol  ri 
Thomasj  2  T.  IL  52.  The 
corporations  priyileged  to  take 
interest  beyottd  the  statute  of 
Anne  are  the  Bank  of  ^glaod 
and  the  South  Sea  Company. 
3  Geo.  I.  c  S^  §  9.  3  Geo.  I. 
c*  9.  ^  16.  Beyond  these  ex* 
emptions,  the  statute  12  Anne 
c.  16.  says,  **  No  person  shsll 
take,  directly  or  indirectly,  for 
the  loan  of  money*  &c.  above 
the  Talneof  5/.  for  the  forbear* 
apce  of  100/.  for  a  year,  ani 
so  after  that  rate  for  a  greatex 
or  less  sum,  or  for  a  longer  ox 
shorter  time.*' 

4._The  quality  of  the  in- 
tention, in  order  to  constitute 
usury,  most  be,  that  it  is  wilful^ 
or,  in  the  words  of  the  statotei, 
t<  a  corrupt  agreement^  and  not 
upon  a  just  and  true  intent/* 
Hence,  where  more  than  the 
allowed  rate  of  interest  was  re- 
served in  the  security  by  the 
mistake  of  the  person  who 
drew  it,  and  contrary  to  the 
intent  of  the  party,  it  was  de- 
cided  not  to  be  usury  ;  usury 
being  a  penal  act,  and  no  man 
being  criminal  by  mistake- 
Nevison  t.  IVhilley^  Cro.  Car. 
501.  Booth  V.  Cooky  Freem» 
264.  Buckler  ▼.  Millard,  2 
Ventris  107. 

Indeed  the  itrj  words  of  th« 
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Btfttate,  ^  directly  or  indirecU 
Ij,  or  by  any  shift,  or  by  any 
deceitful  way  or  means,*'  seem 
to  look  straightly  to  the  inten- 
tioDS  of  the  parties  ;  and  it  is 
■ceordingly  npon  these  words 
that  the  Courts  now  exercise 
their  discretion  of  examining 
what  is  the  real  substance  of 
the  transaction,  and  not  what 
if  the  coloar  and  form. 

5^.  Therefore,  all  loans,  pro- 
t>er1y  so  called,  npon  which 
more  interest  is  taken  than  is 
allowed  by  the  statute,  and 
which  interest  is  taken  wilfully 
and  corruptly,  (t.  e.  with  a 
usurious  Intent,  no  matter  in 
what  shape,)  are  usurious  con- 
tracts. 

tS.  But  it  being  the  intention 
of  law,  whilst  protecting  from 
nStiry,  not  to  endanger  or  im- 
pair contracts,  necessary  to 
commercial  dealing,  and  com- 
mon in  the  intercourse  of  men, 
the  words  of  the  statute  do 
not  apply  to  cases  where  the 
principal  and  interest  are  put 
in  hazard  upon  a  contingency, 
and  where  there  is  a  risk  that 
the  lender  may  hare  less  than 
his  principal.  The  reason  is, 
because  such  contingency  is 
the  main  characteristic  of  con- 
tracts of  trade ;  and  therefore, 
taking  such  adrance  of  money 
out  of  the  form  of  a  loan,  it 
readers  it  a  new  contract;  and 
tDttch  mischief  would  ensue  if 


such  contracts  could  be  shaken ; 
the  Court,  howerer,  still  ex- 
ercising its  discretion,  with  the 
assistance  of  a  Jury,  whether 
the  contingency  be  good  and 
bonA  JSdej  or  a  mere  shift  to 
elude  the  statute.'  Now  the 
main  qualities  of  such  contin- 
gencies must  be  two: — Ist, 
they  must  be  lawful;  and^ 
2d,  being  fair  and  reasonable^ 
must  rebut  the  presumption, 
that  they  are  only  covers  for 
usury.  Within  this  descrip- 
tion such  contingencies  are  not 
nsurious,  Mariin  t.  Abdee^ 
Show,  8.  Chesterfield  v.  Jan^ 
»en^  I  Atk.  301.  and  the  cases 
there  cited. 

7.  But^though  contingencies 
being  real,  and  of  good  faith, 
whether  as  wagers  against 
events,  or  mercantile  bargains, 
are  not  within  the  statutes 
against  usury,  yei  the  mere 
circumstance  of  a  contract ; 
having  the  form  of  such  con- 
tingency, will  not  exempt  it 
from  the  scrutiny  of  the  Court, 
[who,  under  the  words  of  the 
statute  "directly  or  indirectly, 
or  by  shift  and  contrfvance,*' 
are  bound  to  exercise  a  judg. 
ment,  whether  such  be  a  real 
contingency,  or  a  shift  and  de- 
vice to  cover  usury.  Thus  in 
Rej/nolds  v.  Ciaifton^  5  Co. 
70.  where  the  contingency  on 
which  the  greater  interest  was 
received,  was  that  the  son  of 
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ftp  1^4nr,  n  w^   tP  S^ft^ 

.fii^  of  six  vapnths.    This  if»^ 
iieW  ty  he  fin  usf  riqp^  coi\r 
ttljc^;  i^e  coqtiq£ep.C|r  ijiji  (^ct 
j^^iog    swrcyflj    ^py    font|Q- 
Ijencjr  aft  all;  ^n^/ihfrpfoT^ 
ip  the  ppnte^la^oQ  pf  th^ 
parties,  a  mere  ibi.ft  to  corer 
iisnrj.      In  th^  case,  of  Ao- 
^erJs  Y.  Ty^meQff^  Cro.  Jac 
'308.     Ppdderid{(e  topi^  ^<^s? 
'di^ty?cViPJ?s  ift  «9<S|Ps   9^  901^- 
tiogenciesT-^^  F"s*x  '^  ^  ^^ 
lOpif.  to.   baTe  1%0/r  9^   tbo 
year's  end   upoiv  a  casualty; 
if  (he  casualty  f^o^s  iq  the  in- 
terest only,  a^d  not  tp  the 
'principal|  it  is  usury :  for  the 
piirty  is  sure  to  have  the  pi:in- 
cipal  a^ain,   c^me   what   wiU 
come.    But  if  the  interest  and 
principal  are  both  hazarded, 
It  is  not  then  usury :  and  it 
was.  therefore  adjud^  in  C. 
B,  in  Dartmouth's  case,  where 
ene  went  to  Newjbundland  and 
another  lent  him  100/.  for  a 
year,  to  victual  his  shi{},  and.  if 
lie  i;pturned  with  the;  ship  he 
would  have  so  many  thousand 
of  fish  ;  i^nd  expresses  at  what 
rate,  which  exceeded  the  inter- 
est  which  the  statute  allows; 
and,  if  he  didj  not  return,  thf^t 
then  he  wpnld,  los^  bis  princi- 
pal, it  was  adji^dg^  to  be  qo 
usury.    Secondly,  if  I,  secofo 
both  interest  and  priiiQipai,  if  it 
1(e  ^%  the  will  pf  th^  i>art]r  who 


is  to  |p«y  i^,  \t  is.  pio  ps^ryj  »9 
if  I  lond  to  one  1QQ(«  fo^  two 
yes^rs,  to  p«iy  for  t|ie  Ip^n  there- 
of  5Q(.  aqd  if  ke  pay  the  pripr 
(i[^l  at  the  ycfir's  €wd,  h^ 
shall  pay  nothing  for  iiitere8t| 
tbl?  is  pot  Uftury,  for  the  p?rt)f 
bath  ^is  electiqo,  ^nd  nay  j^j 
it  nj^  the  first  year's  eod,  and 
fo  4is?h^rge  hi^^self." — See  ^ 
Wil.  395.  In  the  s^i^e  mfo- 
nj^^  o^  a^couat  of  the^  <fOo- 
^pgepcies,  coiDtracts  pf  biijtr 
tomry  und  re6ponde^ti^  ar^ 
etji^alty  ei(emp]t  from  thp  im* 
yutat^ji  of  u^u^. 

9,  The  usi^  and  custom  of 
ipei;cl^ant9  exempt  ^.  coi^^pt 
fr^m  th^  qoalitx  9f  vsprjf 
though,  by  such  costoni,^  the 
inierp^t  be  dednctied  from  the 
principal^  on  disfsonutiBg  a  bill 
of  exchange,  without  w^iMoS 
f^r  the  bill  becoming  d^^ 
Mar$h  r.M($riindak,  3  B-apd 
P.  164-  In  such  cases  this 
a^dftjiopal,  suqi  sjsems  to  be 
copsidiirefl  in  the  mature  of.  a 
cqinpensfitiop  for  tfie  trouble 
to  which  the;  leud^.  isiex]jose^ ; 
am),  without  such  indulgeqqe, 
it  woijild  not  be  worth  whilp 
for  a  merchuit  to  dis^i^nt  a 
bill.  But  thfs  Tule.  must  be 
strictly  copfiued  to  t^ran^aA- 
tions  of  this  kind,  withip.  th^ 
usage  0/  trade ;  for  if  discoai^t 
be  takep  upon  an  adyance  qf 
mpnqr,  wlth^out  the  negoci^- 
tioB  qf  a  bill  of  exchapgc^  it 
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will  be  t^sarj,  Bftmet  t.  Cor-' 
leige^'S oy  41.  YeiV.  30.  and 
HMotCs  case,   Noy  171.     So 
the  length  of  the  da^e  of  a  bill 
may  afford  a  presiiinptioii  that 
the  discoant   is   intended  for 
the  coTer  of  a  loan ;  and  the 
strength  of  this  presumption 
wili  be  manifest,   for  if  the 
practice  be  carri^  to  any  great 
length,  the  interest  will  anni^ 
hilate    die  principal.      Thus|, 
suppose    a  bill  for   10,000/., 
dfawn   at  twenty  years   and 
discounted,  the  interest  would 
alisorb  the  whole  sum,    and 
the  lender  would    hare    no- 
thing  to  advance,  though  he 
would  be  entitled  to  l6,000/, 
at  the  expiration  of  the  bill : 
therefore,  if  bills  be  drawn  at 
a  longer  date  than  is  usual  io 
the  course  of  business,  i^  ought 
to  be  const  rued  a  device,  Ua^^ 
melt  ?.  Pea,  1  &  and  P.  15 1« 
But  it  is  lawful  for  a  banker 
to  take  the  customary   com- 
mission and  exchange  on  bills 
or  notes,   and  reasonable  in- 
cidental   expenses    oyer    and 
above   the    interest  and  dis- 
count. Winch  V.  fcnn^  2  T. 
R.  5i.    Barclay  y.  fValmshjfj 
4  East.   44.     But  an  agree- 
ment in  discounting  a  bill  of 
exchange,    that    the    plaintifl[ 
sliould  take,  in  part  payment, 
another  bill,  which  had  time 
^o  run,  as  cash,  although  the 
Cull  discount  was' taken,  wag 


held  tb  be  lisurions^  -Pf^TT* 
l^liasoify    1   %.  R.   92.     See 
likewise  ^amme/f  r.  Yea^l  B. 
and  P.  144}  where  such  pi^rt 
discount  in  bills  of  thirty  days 
(not  being  a  term  of  the  loan^ 
but  for  the  convenience  pf  tb^, 
borrower)  was  held  pot  to  bc| 
usurjj^.     And  whether  a  com« 
mission  of  one  and  a  hi|lf  per 
ceni.  upon  a  ^i^kinjg  ^pcount 
be  usurious  or  not,  i^  a  qu(^s* 
tion  for  the  jury  ;  depending 
ujpon  whether  it  may  be  as- 
cribed to  a  reasonable  remune- 
ration for  trouble  and  expense, 
or  whether  it  be  a  colour  for. 
the    re-payment    of    interest 
above  5/.  per  cent,  for  the  loai^ 
of  monjsy.  Carsiairs  t.  Step^ 
4  Maule  and  Selwyn,  1Q3.  See( 
the  cases  cited  in  the  argu* 
ment^  1^6. 

9.  Annuities  purchased  a^ 
^ver  so  cheap  a  rate,  if  it  inirf^ 
really  a  purchase,  and  not  a 
loan,  are  not  usurious:  but^ 
where  the  grfuator  of  tfef  an- 
i|nity,  hfivijig  agreed  with  the, 
grantee  t^  redf eip,  di^w  a  bill 
of  exchange  for  ^OOOA  at  three, 
years,  which  the  grantfjs  <Ms« 
counte4  in  the  followinnj  man- 
ner:  he  took  4983/.  6s.  Mf 
^  the  amount  of  the  purcl^asei 
money  and  arrears,  advai)ced[ 
166/.  1^.  4(1.  to  the  grantor, 
in  cash,  and  took  750/.  as  in- 
terest for  three  years, .  for, 
5900/:,  the  (;;ourt  l^eld  tb^ 


1816. 


26*- 


CASES  AT  NISI  PRIUS,  C.  P. 


1815. 


th«    contract    was    usuriousi 
Marsh  y.  Martmdaie,  3  B.  and . 
P.  151. 

10.  But  beyond  this  usage 
and  custom  of  trade,  if  a  lend- 
er, having  some  fanction,  of- 
fice,  or  mere  employ,  with  re- 
spect  to  the  borrower,  shall 
reserre  to  himself,  at  the  time 
of  such  loan,  a  fair  compen- 
sation for  his  discharge  of  du- 
ties, sQch  compensation  will 
Bot  be  usurious ;  subject,  how- 
ever, like  all  similar  cases,  to 
the  judgment  of  the  Court, 
whether  such  extra  allowance 
be  not  a  shift.  Thus,  if  a  man 
lend  money  to  another,  upon 
condition  of  being  his  receiver, 
and,  in  the  contract  of  the 
loan,  stipulates  to  receive  over 
and  above  the  interest  a  fair 
compensatio^u  for  his  trouble : 
this  is  not  usury.  But  where 
the  receiver  of  the  rents  and 
profits  of  an  estate,  under  a 
deed,  in  order  to  secure  him- 
self the  payment  of  interest 
on  a  loan  of  money,  reserved 
to  himself  a  payment  of  40/. 
per  annum  over  and  above 
the  interest,  it  w*s  held 
usurious.  Scoii  t.  Bresty  ^ 
T.  R.  238.  In  order  to  sup- 
port  a  charge  of  usury,  under 
such  circumstances,  it  ought 
io  appear  clearly  that  the  pay- 
ment stipulated  for,  was  either 
colourable  and  frivolous  in  its 
nature,    or    excessive    in    its 


aoiount.  With  respect  to  the 
excess  of  compensation,  it  de- 
pends upon  the  nature  of  the 
employment :  it  is,  of  course, 
a  question  for  the  Court  and 
Jury,  whether  it  be  a  fair 
equivalent,  or  a  cover  for 
usury.  See  Cantairs  ▼«  Stein^ 
ante.  Thus,  an  indenture, 
assigning  to  the  plaintiffs  a 
contract  for  the  purchase  of 
timber,  upon  certain  trusts,  * 
for  securing  to  themselves  out 
of  the  proceeds  the  repayment 
of  the  purchase  money  ad- 
vanced by  them,  and  also  of ' 
a  certain  Inlance  before  due 
to  them,  together  with  interest 
thereon,  at  5  per  cent,  up  to 
the  time  of  payment ;  and  alsQ 
the  sum  of  200A  as  compen- 
sation for  the  trouble  they 
might  be  put  to ;  and  also  all 
cost,  charges,  &c.  which  they 
might  incur  on  account  of  the 
premises,  was  held  by  K.  B. 
not  to  be  an  usurious  agree- 
ment upon  the  face  of  it ; 
that  it  was  not  necessarily  to 
be  intended  as  a  colourable  re- 
servation of  further  interest 
beyond  the  legal  interest,  but 
as  a  compensation  for  trouble, 
&c. ;  neither  was  it  so  exces- 
sive as  to  be  intended  usurious 
upon  that  account,  Paimer  v. 
Baker^  1  MauleandSelwyn,56. 
ll.  No  inequality  of  price, 
though  a  ground  for  suspecting 
usuryj  and  of  relief  in  a  Court 
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of  Bquit f,  ia  a  very  gross  and 
flagrant  case,  is  an  offenoe 
ivithin  these  statutes:  as  if 
land  worth  60/.  per  annum  be 
purchased  at  30/.  per  an- 
num. 

12.  With  respect  to  the  ex- 
orbitancy of  price,  another 
frequent  shift  of  usury,  it  has 
been  holden,  that  where,  upon 
an  application  for  a  loan  Of 
money,  the  person  applied  to 
offered  to  advance  part  in 
money  and  part  in  goods,  and 
the  bargain  was  finally  con- 
cluded by  advancing  the  whole 
in  goods,  which  were  imposed 
upon  the  borrower  at  more 
than  their  value,  such  contract 
was  a  loan  under  colour  of  a 
sale  of  goods.  Lovoe  ▼.  Waller j 
3  Doug.  735.  In  that  case 
Lord  Monf/S^/c/obsenres,  *^  that 
the  most  usual  form  of  usii ry 
was  a  pretended  sale  of  goods  ; 
and  that,  if  it  was  not  the  inten- 
tion of  the  parties  to  buy  and 
sell,  but  to  borrow  and  lend ; 
and  if  the  contract  was  in 
truth  for  a  loan  of  money,  it 
would  be  usury,  though  under 
the  mask  of  a  treaty  for  the 
sate  of  goods.**  So  it  is  in  dis- 
counting a  bill,  if  the  party 
discounting  gives  goods  in  part 
which  are  charged  beyond 
their  Talue. 

The  loan  of  money  produced 
by  the  sAle  of  stock,  on  an 
agreement  that  the  borrower 

'    Vol.  I.  T 


shall  replace  the  stock  on  a 
certain  day,  or  repay  the  mo- 
ney on  a  subsequent  day,  with 
such  interest  in  the  mean  time 
as  the  stock  itself  would  have 
produced,  b  not  .usurious^ 
though  the  interest  exceed 
5  per  cent.  /.  unless  the  trans- 
action be  colourable,  and  a 
mere  device  to  obtain  more 
than  legal  interest,  Taie  t. 
fVeUings,  $T.R.5^\.  San^ 
ders  T.  Kentishj  8  T.  R.  162. 
See  likewise  Maddocks  t.  Auifi- 
bally  8  E.  11.  304.  But  if  the 
lender  oblige  the  borrower  to 
take  stock  at  a  rate  exoeediog 
the  market  price,  it  is  usury, 
1  Esp.  N.  P.  11.  But,  where 
jl.  haying  a  vested  interest  in 
stock,  which  he  cannot  trans* 
fer  till  a  future  day,  sells  his 
interest  in  the  principal  and 
accruing  dividends,  to  B.  at 
a  rate  much  below  the  current 
price,  this  bargain  is  not  usu- 
rious, 5  Esp.  164.  Yet,  where 
money  was  advanced  upon  the 
security  of  omnium^  which  was 
to  be  taken  back  by  the  borrower 
at  a  fixed  advance  of  price  at  a 
day  certain,  and  the  difference 
in  the  price  exceeded  the  rate 
of  5  per  cent*  for  the  period, 
during  which  the  borrower  was 
to  retain  the  money,  the  trans- 
action was  deemed  usurious. 
Smedky  t.  Roberts^  %  Campb. 
607, 

13.  The  discount  of  a  biU 
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of  exdutnge  Is  a  fr^qaant  coT«r 
for  Qsary ;  and  the  rules  with 
JoNBs        respect  to   sueh  dealings  are 
«>•  these  t — It  is  usurious,  (as  we 

I>4TiBON.  ^^^^  pointed  out,)  to  substitute 
goods  for  money  at  an  exces- 
8i?e  Talue,  In  discounting  a  bill 
of  exchange ;  but  it  Is  other- 
wise where  the  goods  are  taken 
at  an  ascertained  price,  1  Esp. 
N.  P.  40.  And,  in  such  cases, 
the  borrower,  who  sets  up  the 
defence  of  usury,  need  not 
disproYe  the  value ;  but  it  lies 
vpon  the  lender  to  shew  that 
the  goods  were  reasonably 
worth  the  prtce  fixed  upon 
them,  2  Campb.  975.  But, 
where  the  plaintiiF  refused  to 
discount  a  bIH  unless  the  hi-. 
derser  would  take  part  in  goods 
at  a  given  price,  and  the  latter 
readily  acceded  to  the  pro- 
posal, saying,  that  he  thought 
he  could  make  a  profit  of  them, 
it  is  to  be  presumed  that  the 
goods  were  charged  beneath 
their  value  ;  and  the  defendant 
must  prove  the  contrary  if  he 
would  impeach  the  transaction 
as  usurious,  2  Campb.  653. 
So,  an  exorbitant  discount 
paid  to  the  acceptor,  to  induce 
him  to  pay  the  bill  before  it  is 
d«e,  is  not  uwry.  Barclay  v. 
rVaimgUjf,  4  East  57.  Ma- 
ihews  V.  GriJIths^  i  B.  and  P. 

A  man  may  take  a  bill  of 
MKchaoge  to  Market,  aod  sell 


k  (if  there  be  no  shift  or  decree 
to  cover  a  discount)  for  any 
price  which  he  can  obtain  for 
it ;  and  though  the  price  which 
)>e  obtains  bear  no  proportion 
to  its  value,  (if  it  had  been 
cashed  upon  the  legal  terms  of 
discount)  the  purchaser,  never- 
theless, would  not  be  guilty  of 
usury :  it  might  be  otherwise 
if  the  seller  indorsed  the  bill, 
and  remained  liable  to  be  sued 
upon  it.  It  would  then  be  for 
the  consideration  of  a  Jury, 
whether  the  bargain  and  sale 
of  the  bill  was  not  a  shift  for 
a  loan  :  for  it  cannot  be  too 
offcen  repeated,  that,  to  con- 
stitute usury,  there  must  either 
be  a  direct  loan,  and  a  taking 
of  more  than  legal  interest  for 
the  forbearance  of  payment ; 
or  there  must  be  some  defice 
tor  the  purpose  of  concealing 
or  evading  the  appearance  of 
a  loan  and  forbearance,  when, 
in  truth,  the  transaction  was  a 
/otfii,  4  E.  R.  57. 

A  charge  of  seven  and  six- 
pence per  cent,  for  commission, 
by  a  discounter  of  bills,  who  is 
put  to  no  expense,  or  consi- 
derable degree  of  trouble,  is 
usurious,  1  Cbmpb.  445 ;  and 
see  Carstatrs  v.  Siettiy  4  Maole 
ami  Selw.  194.  But,  where  ac- 
commodation bills  were  drawn 
and  accepted,  upon  an  under- 
standing that  a  broker  should 
be  paid  lOr.  per  cent,  for  raising 
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tfakt  tiiey  were  ti6t  vbld  in  the 
h^iids  of  aa  ttinocent  tndbi^ee, 
who  advatced  the  ihoVicy  at  t^- 
gal  discotint ;  though  the  br6k^r 
yjf^  punishable  by  the  12(h  bf 
Ann.  for  taking  such  ekorbU 
tattt  Commission.  The  prin- 
ciple df  the  decision  was  this : 
that  the  broker  did  iiot  ad- 
Tance  th^  tooney,  nor  was  his 
^am6  Upon  the  bills,  Aud  legal 
interest  only  wks  paid  for  the 
discY^uirt. 

14.  WbeHe  k  fact ofr  advaVic^s 
inoi^ey  ioT  goods,  atlU  thki^s 
legal  iriterest  forbid  advaucfes, 
if  he  Stipulates  for  a  highi^r 
cbmirris^idn  upbh  h1spuircha«ibs, 
ilftLh  he  Wodld  hkre  b^ed  cdtu  . 
lehtbd  tb  char^  hdd  hfd  not 
fCirnish^  the  n1orfey,fhe  trans- 
ktWcfQ  is  Ufiurtons^,  i  CkmpH. 
ii^.  So,  ir  the  Bd+!»oW«r  df 
Thbtiey  ^lye  a  bobd  f6i-  thfe 
pi^ncipal  and  inlfei-fest,  at  5  per 
tent,  arid  covenant  al^o  at  thb 
a^rrte  tftnfe  to  ^kf  tb  the  lender 
a  c^tatn  ^^oirtion  of  tli^  profits 
of  a  thedej  cktried  tfh  by  h?m 
In  partn^r^ip  With  atiothH- 
persbb,  this  h  ail  tisoHod^ 
MtitH^t :  but  a  th^tfioriiftdufh 
tifdbrsf^  Ob  a  bottd,  which  i^aS 
c«ikdtt}6n(td  fob  the  payment  of 
JOW.  Hy  quarterly  payment^ 
^1*  6(.  ^kch,  ahd  ihteriist  kt 
5  pir  cthi.,  «  tltat  kt  ike  ttid 
df  e^x:h  ^eat  tbe  tnl^^  dtfi 
ftoutd  l^e  add^a  to  the  prfii^ 


cTpat,  aad  th^^  that  the  SO/.        \si(^, 
receif^  lb  thfe  course  of  the   '^^^V'^W/ 
yeat  ^as  to  b^  deducted,  abd        Jones 
the  balabce  to  remaib  as  prfn-  «'* 

cijjal,"   ^as  held  not  to  be     Datiso^. 
usurious.  Le  Grctn^e  t.  ITa^ 
mikon^  4T.  R.  613. 

15.  Lastly,  upon  thh  head  ; 
if  thfe  'forhi  of  the  security  Ibi- 
port  a  loin,  it  itaay,in  Bobie  d&. 
gree,  contribute  towards  mak- 
ii>g  th%  contract  usurious :  Dut 
the  substance  of  the  transac* 
tion  is  to  be  principally  re« 
l^arded,  against  ^hich  express 
sions  in  the  instrument,  ^hich 
can  dnly  with  sfribt  prOprfety 
be  applied  to  a  loan,  haie  but 
tittlb  ^e\0it.  The  subsequertt 
adts  bf  the  parties  may  lik«. 
MHe  be  a  material  Evidence  o¥ 
th6  !htl^otioti,  bnless  prd^rtjr 
cleared  bp  ahd  exptairied, 
^  Black,  aiep.  8(54.  And  everjr 
x^rcuhiirtancie  by  \irhich  a  cohi. 
tract  is  ds^imilated  to  a  loan, 
b^&fs  the  a^fi^cl  df  corruptibh, 
iihd  bas  a  tendency  td  reveal 
fh^  mal&Jides  of  an  usurious 
contract.  Bbt  the  que^iibn 
li'het'heir  the  contriict  is  in  fiub- 
Stance  a  loan,  dls^ised  iii 
k  6hap%  to  etade  tHb  law, 
or  a  bon&  Jide  coutirilct  <H 
hnoth^r  sped^s,  b^ofig^  to 
the  dedsion  of  the  Jury ;  and, 
lu  Chesterfield  t.  Jdrtseitj  the 
Master  of  the  Rolls  bbserved, 
that,  whethei-  an  a^reeinerit 
l^as  ^^rious  dr  not  bilght  be 
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determined  two  wayj — !•  On 
the  verdict  of  a  Jury,  on  a 
plea  of  the  corrupt  agreement. 
2.  By  the  Courtis  exercising 
their  own  judgment  on  the 
particular  circumstances  of  the 
case ;  as  in  Roberts  t.  Tre^ 
maynCy  Cro.  Jac.  307.  See 
likewise  Carstairs  y.  Stein^  4 
Maule  and  Selw/n,  104. 


IL—fVKai  CofUrads  Usury 
avoids* 

1.  'the  statute  9th  Anne, 
c.  16.  has  three  branches  :  the 
first  has  already  been  explain- 
ed ;  the  second  branch  is,  that 
all  bonds,  contracts,  add  as- 
surances whatsoever,  where- 
upon or  whereby  there  shall 
be  reserved^  or  taken  abote 
the  rate  of  5  per  cent,  shall 
be  utterly  void  ;  the  third 
branch  inflicts  the  penalty. 
The  whole  of  the  second 
branch  has  for  its  object  the 
validity  of  the  security.  In 
considering  how  far  usury 
avoids  the  contract,  the  chief 
points  are,  what  contracts  and 
securities  are  avoided  by  usu- 
rious dealings,  and  between 
whflt  persons. 

3i  Now  as  such  securities 
are  made  voidable  by  statute, 
so  the  words  of  the  statute  are 
the  description  and  condition 
of  the  invalidity,  that  is  to 
sa^,  those  secnrities  only  are 
3 


void,  which  fall    within    the 
terms    of    the    statute.     The 
words  of  the  statute  are  ^^  all 
bonds,   contracts,   and  assur- 
ances whatsoever,  whereupon 
and  whereby  shall  be  reserved 
or  taken  above  the  rate  of  5/.  in 
the  hundred."     As  to  the  first 
part  of   the  description,   the 
word  bonds  and  contracts  re- 
quire  no    explanation  :     the 
words  assurances  comprehend 
notes,  bills  of  exchange,  &c« 
But  a  main  distinction  under 
this  head,  and  which  has  let  in 
many  mischiefs,  is,  that  none 
of  the  above  words  compre- 
hend a  judgment;  a  judgment 
not  being  a  thing  of  contract, 
but  the  act  of  law  in  inviium* 
Hence,   to  scire  Jtitias  on  a 
judgment     usury    cannot    be 
pleaded :    as   a  remedy,    the 
Court  may  be  moved  to  vacate 
the  judgment;  but  in  the  ex« 
ercise  of  this  discretion,  the 
G>urt,  having  assumed  it  only 
for  the   necessity   ef  meeting 
the  perverse  ingenuity  of  usur- 
ers through  all  their  shifts,  will 
act  with  great  caution  ;  judg- 
ments being,  from  their  general 
nature,   such   as  to   conclude 
Courts  of  law.     Where,  how- 
e? er,  it  is  a  judgment  by  con- 
fession, entered  up  in  pursuance 
of  a  warrant  of  attorney,  the 
Court,  if  the  fact  of  usury  be 
pot  controverted,  will  set  it 
aside;   but,  wher«  there  ar» 
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cinfroverted  facts,  the  Court 
will  direct  an  issue  to  try  the 
usury.  Cook  ▼.  Jones^  Cowp. 
737. 

But  where  usurious  securi- 
ties  have  been  acted  on,  and 
the  money  partly  paid  by  the 
borrower,  the  Court  will  not 
set  aside  a  judgment  and  exe* 
cution,  but  upon  the  terms  of 
the  defendant  repaying  the 
principal  and  legal  interest. 
Jlindle  t.  O'Brien^  1  Taunt, 
41 3« 

3.  The  second  part  of  the 
above  description  of  involid 
usurious  securities  contains  the 
circumstances  that  make  them 
Toid ;  "  that  there  shall  be  re« 
served  or  tal^en  above  the  rate 
of  five  pounds  in  the  hundred.'' 
Now,  the  manifest  construc- 
tion of  these  words  is  in  the 
past  sense,  i.  e.  that  such  usury 
has  been  reserved  or  taken 
upon  them,  either  by  an  agree- 
ment previous  to  the  making, 
or  at  the  time  of  making  such 
security.  For  if  the  usury  be 
taken  by  an  after  act,  it  of 
course  belongs  to  that  after  act, 
and  is  not  reserved  on  the  se- 
curity. It  makes  no  part  of 
such  security.  The  usury ^  In 
the  words  of  the  statute,  is 
something  which  taints  and 
corrupts  the  security  at  the 
time  of  making  iti — It  comes 
illegitimate  into  the  world,  and 
f)ki8  disability  follows  it,  with 


a  legal  disqualification,  through 
all  its  stages.  It  is  nullius 
filius ;  it  comes  into  the  world 
with  no  rights ;  and  goes  through 
it  in  the  same  condition. 

4.  Any  thing,  however, 
subsequent  to  the  contract, 
cannot  avoid  the  security. — 
The  usury,  or  agreement  for 
usury,  as  above  said,  must 
precede  the  contract,  and  make 
a  part  of  it*  Hence,  if  a  secu- 
rity be  giten  for  the  principal 
and  legal  interest,  and  the 
holder  afterwards  take  more 
than  the  legal  interest,  such 
taking  would  be  usury  in  the 
person^  but  is  not  usury  in  the 
contract.  For  the  same  reason, 
any  arbitrary  remuneration 
being  afterwards  given  will  not 
avoid  the  security.  Thus,  in 
Low  V.  Wallcfj  2  Dougl.735, 
the  Court  of  K.  B.  held,  that  a 
bill  of  exchange,  |;iven  upop  aa 
usurious  conskleration,  was 
void  even  in  the  hands  of  aa 
indorsee  for  a  valuable  consi- 
deration, without  notice  of  the 
usury :  and  this  case  has  al- 
ways since  been  considered  the 
law  upon  the  subject;  but 
where  there  was  no  usury  in 
the  inception  of  the  bill,  asub« 
sequent  indorsement  for  an 
usurious  consideration  was  held 
not  to  avoid  it  in  the  hands  of 
an  innocent  holder.  Parr  v. 
Eliason^  1  EaU92.  Cardweli 
T.  Martin,  9  East  191.    S«Q 
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likewise  1  Saund.  295,  where 
the  old  cases  oa  this  pioint  aro 
collected. 

5.  Therefore,  as  to  the  per-, 
sons  between  w.hoqa  soch  spcu- 
ritte§  (haying  usury  in  their  in- 
ception) are  void,  they,  are 
Toid  in  all  hapds ;  for  bein^ 
bad  titles  they  give  nothini^. 
IjfL  a  word,  a^s  tp  their  cpudition 
a$  securities^  th^y  are  within 
the  anjiloj^  of  bills  of  ex,- 
change  ob  bad  stAinps. 

6^  But  as  this  circumstanceji 
f.  e.  the  ioTalidity  of  usurious 
securities  in  innopent  h^nds, 
ii;inec^ssarily,  fq^Us  hard^  upon 
such  parties,  the  courts  of  law., 
in  order  to  preserve  ^he  eq^ity 
of  the  case,  will  proceed  upon 
Tery  nice  distjinctjons  in  avoids 
log  securities  in  suph  hands  j 
and  will  Qi^erLy  ava^l  them- 
s^lv.es'  of  every,  incidental  cir- 
cumstance^  to  put  the  original 
u^ury  out  of  the  security, 
l^hus,  wjiere  ^,  for  an  usu- 
rious coBsidiirattioni  gaive  hit 
pr,omissory  note  to  B,^  who 
transferred  it  to  C.  for  a  tbIu- 
able  consideration^  without 
notice  of  the  usury,  and  after- 
wards A»  gave  to  C.  a  bond  for 
the  ainouot,  it  w^  held  not  to 
be  usury.  CtUhberi  v.  Ualetf^ 
8.T.  R.  390.  B^t  if  A.  had 
given  l^f  his  bond. on  consider- 
ation of  such  note^  it  would 
have  been  within  thf  statute. 
So,  a  banijMe  debt  is  not  de- 


stroyed by  being  minglci4  ^J^b 
an  usurio.us  contract  telatingto 
it.  Qrqy  v.  fowler',  1  H.  B. 
462.  And,  after  usurious  secu- 
rities given  for  a  loan  have 
been  d^stsoyed  by  mutual 
consent,  a  promise  by  the  bor- 
rower to  r^pay  the.  principal 
an4  l^al  interest  is  bjndjog^ 
Barnes,  v,  Hedley^  %  Taunt. 
184.  The  reason  is,  tha,t  though 
the  first  contract  was  void  l^y 
usury,  yet  as  the  debt  still 
subsisted,  a  new  contract  with- 
out usury  WAS  good« 

6.  In  th^  same  mannerr  in* 
t^rmediate  u^ury,  in  the^  dis- 
count of  bills.of  ei^chaqgegood 
in  their  inception,  does  not  a^ 
feet  the  bills  themselves^    The 
person    who  takes   the  uamtj 
may  incur  the  penalty.;  but  the 
bill  is.  good  in  the. hands  of  an 
iuqe.cent   holder.     Daniel  v. 
Cartonyy  1  Esp.  274.  See  like- 
wise. Xupfier  V.  H^lme^.  4  5»P- 
11.  Bvt  whei;e  a  bill  was  drawn 
for  the  purpose  of  effecting  an 
usurious  contract  between  the 
acceptor  and  a  stranger,  who 
undertook  to  discount  it,  the. 
bill  was  holden  tQ  bc^  voi^, 
though   the  drawer   was^  not 
privy  to  such  contract.   Youn^ 
V.  Wrighi^  1  Campb.  1 3L  In 
which  cases  LordEUenboroughf 
recognizing    the   authority  of. 
I^owe  V.  Waller^  says,  "  That 
where*  there  is  a,  corrupt  agree* 
m^Q.ttbata.biU  should  bedisr 
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c««nted  at  uuruNB  iateresty  it 
it  ¥Uiat«d,  into  whattrer  hands 
it  miglit  afterwards  co«e." 
Bat,  wliere  a  boad  was  given 
for  the  performance  of  an  uiu- 
rions  cootiact^  which. was  af* 
terwards  cancelled  by  the  con- 
sent of  the  parties^  and  a  fresh 
bond  taken  for  the  principal 
and  interest,  dednctiBg  the  pay- 
ments ilLegaiiy  made  on  the 
forraev  contract,  such  second 
bond  w«s  held  lo  be  valid* 
fVHghi  w.  WkeMler,  I  Campb. 
165  n.  In  the  same  manner , 
where  th»  acceptor  ef  a  bill  of 
excbongBy  drawn  lo  pursuanct 
of  an  nsnrious  contraet,  aew 
cepted  a  second  bill  for  the 
purpose  of  raising  money  to 
take  np  the  former,  and  the 
second  bill  was  discounted  by 
a  boni  fide  indorsee  at  the 
legal  rate  of  interest,  the  se- 
cond bill  was  held  not  to  be  af- 
fected by  the  iisnry  which  con- 
taminated the  first*  Dagnal  t. 
W^Are,  2  Campb.  33. 

7.  If  a  man  indebted  to  ano- 
ther in  a  bond  fide  debt,  makes 
a  contract  with  bis  creditor,  on 
which  he  stipulates  to  pay  usu- 
rious interest,  although  the 
contract  be  Toid,  it  does  not 
destroy  the  original  debt.  Gray 
T.  Fouler^  ante.  And  it  has 
long  been  acknowledged  in 
courts  of  equity,  that,  notwith- 
standing usurious  securities 
baTe  been  gifen,   the  money 


lent  b  a  debt  in  conscience, 
and  ought  to  be  repaid  v^ith 
legal  interest.  And  the  Court 
will  not  relieve  against  usurious 
contracts^  unless  the  debtor  pay 
the  principal  and  legal  inter- 
est. 2  Vesey  567.  2  Bro.  Ch. 
Ca«  649.  The  ground  of  the 
practice  in  the  courts  of  equity 
Is,  not  that  Ibey  consider  the 
defendant  a»  entitled  to  the 
money,  but  because,  unless 
the  eomplaiMHit  waves  the  pe- 
nalties of  the  statutes^  and^ 
amongst  them,  the  forfeiture 
of  the  money  lent,  the  defend- 
ant could  not  answer  without 
criminating  himseif,  which  a 
court  of  equity  will  not  com- 
pel him  to  do.  See  likewise^ 
FOsroy  T.  GwiUmy  I  T.  R. 
153,  where  in  trover  tow  goodsy 
which  had  been  pledged  for 
money  advanced  on  an  usurious 
contract.  Lord  Man{/Sf/i/ held, 
that  it  was  necessary  to  prove 
a  previous  tender  of  the  money 
actually  due, 

.   lll.-^f  the  Penalty. 

With  respect  to  the  third 
branch  of  the  statute,  the  pe-* 
nslty^  very  few  obserrations 
will  be  sufficient.  The  statutes 
of  usury,  being  penal,  are  con- 
strued strictly ;  and  the  act  of 
usury,  in  order  to  fall  within 
the  terms,  must  be  complete. 
Hence  it  follows,  (and  it  has 
been  so  decided  in  many  cases) 
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that  as  the  penalty  is  not  in« 
curred  until  more  than  legal 
interest  is  aduaUy  received^ 
the  time  of  bringini^  an  action 
for  the  penalty  (which  is  one 
year  after  the  offence  com- 
mitted by  31  Eliz.  c.  5.  s.  5.) 
begins  from  the  receipt  of  the 
usurious  interest,  and  not  from 
the  making  of  the  contract; 
unless  more  than  legal  interest 
be  received  at  the  time  of  the 
contract.  Doug.  935.  3  Wils. 
261.  And,  as  we  have  before 
shewn,  that  there  may  be  usury 
in  the  person,  and  not  in  the 
security ;  the  security  remain- 
ing good,  and  the  usury  being 
subsequent ;  so  the  person  may 
be  subject  to  the  pei^alties, 
whilst  the  security  (the  occa- 
sion and  means  of  th^  usury) 


may  be  ralid;  and,  on  the 
other  hand,  the  security  may 
be  illegal  and  void  by  the  sta- 
tute, whilst  the  party  may  not 
be  subject  to  the  penalty  of  it. 
For  if  a  man  contract  for  more 
interest  than  the  statute  all ows^ 
and  afterwards  takes  no  more 
than  legal  interest,  the  security 
indeed  is  void ;  but  the  penalty  is 
not  incurred.  And  herein  agree 
all  the  cases,  ancient  and  mo* 
darn.  Abraham  t.  Jlfwinj  4 
Burr.  2253.  Floyer  t.  Ed- 
aards^  Cowp.  114.  Fisher  ▼. 
Beasley^  Dougl.  237.  See 
likewise  Williams'  Saunders 
295,  where  many  of  the  old 
cases  are  collected,  and  the 
pleadings  in  the  action  for 
usury  explained. 
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FIRST  SITTINGS  AFTER  TRINITY  TERM,  56  GEO.  III. 
.       IN  LONDON. 


Simpson  i;.  Bliss.  joiy  5. 

r  [IS  was  an  action  for  money  had  and  re-     ^.  lays  a 
ceived.     The  plaintiff  being  at  Epsom  races  JS^jUoi 
in  1813,  laid  a  bet  of  fifteen  guineas  with  a  Cap-  f  J^f^"" 
tain  B.  upon  a  horse  which  was  to  run.    The  de-  horserace, 
fendant,  who  was  a  training  groom  and  standing  therUkofio 
by,  called  the  plaintiraside,  and  told  him,  ''  You  5^5)"^ 
had  better  double  the  bet,  for  that  horse  will  cer-  ^fl'w^rth/'*' 
tainly  win."    The  plaintiff  then  betted  twenty-five  wager,  but be- 
guineas,  and  asked  the  defendant  to  take  half  of  ceives  the  mo- 
lt with  him ;  the  defendant  said  he  would  not  take  he  payTc.  10 
half,  but  he  would  -  go  ten  guineas."   The  plain-  proTtt 
tiff  agreed  to  this  proposal,  and  the  horse  won.    *|dJf^;^*^er 
Shortly  after  the  race  the  defendant  asked  the  plain-  to  j.,  and  au 

•  iw  1  •        1  •  1  1  !•       1   hope  of  ob- 

tiff  to  pay  him  his  ten  gumeas,  as  he  was  obliged  taining  itwas 
to  go  to   Newmarket  that  day.     The  custom  at  that  ^.  was 
Epsom  races  was  not  to  pay  the  bet  upon  the  ^^i^^Jl^g 
ground,  but  to  settle  at  TaHer^aU's  next  morning.  ^''^I^^^j^  ^^ 
The  plaintiff  paid  him  the  ten  guineas,  and  the  maintain  an 
next  morning  Captain  jB.  shot  himself ;  the  plain- ney  had  and 
tiff  never  obtained  the  original  bet,  and  brought  ^J^mtcfor 
the    present  action  to    recover  the  ten  guineas  ^hich^^STcT 
which  he  had  paid  the  defendant.  9^^  bim. 
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1819.  Blossett,  Serjeant^  objected,  that  this  action  could 

not  be  maintained,  as  it  arose  out  of  a  gaming*  trans- 
action :  hecited  9  Anne,  c.  14.  §2.  13  Geo.  II.  c.  19. 

JBest,  Serjeant,  tontri. — ^This  was  not  ft  bet  irpeti 
a  horse  race;  it  was  one  defjfee  removed.  If  it  had 
been  an  action  agaiiut  Ca|»tam  R,  the  objection 
might  have  been  good :  he  cited  Petrie  v.  Hannay, 
3T.R.418. 

GiBBS,  C.  J. — This  is  a  nice  point,  and  I  will 
give  the  defendant's  counsel  liberty  to  move,  if  he^ 
desires  it;  but  I  think  the  plaintiff  has  a  right  to 
recover^  on  the  ground  that  the  consideratioii  failed 
upon  which  he  paid  the  money.  The  money  was 
paid  by  the  plaintiff  to  the  defendant,  upon  the 
suppositiott  that  he  should  receive  it  back  from 
Captain  Ji.  I  am  of  opinion,  therefore^  that  the 
statutes  of  gaming  do  not  apply. 

Beat,  Serjeant^  and  Corojf^n,  for  plaintiff. 

Blossett,  Serjeant,  for  defendant. 


Wde  Peine  r^  Hanna^yST.  where  the  cases  are  collected. 

R.  418.  W'Allesier  ▼.  Haden^  This  case  was  not  afterwards 

2  Campbell,  438 ;  and  Sel  wy n's  moTed. 

Nisi  Prkis^  title  Wager,  1^36,  ' 
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1816. 


idSJOURNED  SITTINGS   ATPBR  TRINITY  TBSM, 
AT  WESTMINSTER,  50  GSOu  IIL  1810* 


Dayis^  v.  Living  and  Others.  July  ^ 

r  i  THIS  was  an  action  against  the  assi/niees  and     1.  in  an  ao- 
X.    messenger  undw  a  commission  of  bankrupt  against  seve- 
against  Davis  the  elder.     The  plaintiff  had  sue-  "wl^/""** 
ceeded  to  his  father's  business,  and  lived  in  a  shop  JSTy'lndTilllme 
which  had  been  taken  in  his  lather's  name:  but  he  *  gainst  othen, 
carned  on  trade  in  bis  own  name.    The  rather  was  tionary  with 
a  bankrupt,  and  had  not  obtained  his  certificate.  The  nU  Prla, 
assignees  under  his  commission,  suspecting  that  the  wiifdirecrthe 
goods  in  the  plaintiff's  shop  belonged  to  the  father,  *„21ideiin(L 
and  that  the  son  was  only  a  colourable  owner,  *at»,aeaiDtt 

..  li*       whom  there  is 

seized  them  under  the  commission  against  the  la-  no  evidence, 
thcr  ;  and  the  present  action  was  brought  by  the  the  piainUff't 
son  for  the  trespass.     It  was  proved  on  the  part  of  pu^'ol^o?* 
the  plaintiff,  that  one  of  the  assignees  was  present  ™f,'J^eMe?for 
with  the  messenfi:er  when  the  goods  were  taken  :  th«  co-defend- 

«  .  Til  .i_  •»*»•  Butsuch 

but  the  witness  did  not  know  the  messenger  s  name,  aninterme- 
and  could  not  swear  that  he  was  one  of  the  de-  umt^^mMeT 
ftodants.  fl'itu.*'" 

coansel  can 
claim  of  right. 

Best^  Serjeant,  insisted,  that  all  the  defendants    «.Annncer- 
should  be  acquitted,  except  the  assignee,  who  was  rapt  hires  a 

shop  I  goods 
are  snpplleijl  in  the  name  of  his  son,  but  principally  upon  the  father's  gnarantee:  Held, 
thai  bia  assignees  were  liable  to  an.  action  of  trespasi'  at  the  suit  of  the  aon,  for  seising 
Ifaem  as  the  goods  of  the  bankrupt. 
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1816.  proved  to  have  directed  and  made  the  seizure:  this, 
be  slated^  was  for  the  purpose  of  making  the  mes- 
senger a  witness  for  the  other  defendant. 

GiBBS^  C.  J. — I  do  not  think  I  am  called  upon 
to  direct  the  Jury  to  acquit  them  in  this  state 
pf  the  cause.  It  is  not  a  matter  of  right  which 
the  defendant*s  counsel  can  claim  ;  it  is  discre- 
tionary with  the  Judge.  And  were  I,  in  this 
stage  of  the  proceedings^  tq  diret:t  the  Jury  to  ac- 
quit the  messenger  who  is  Joined  as  defendant, 
I  am  not  certain  that^  when  acquitted,  and  called 
as  witness,  he  might  not  prove  himself  a  tres- 
passer. 

It  appeared  in  the  course  of  the  plaintjfTs  case, 
that  Richard  Davis,  the  father,  had  taken  the  phop 
in  his  own  name ;  that  he  had  brought  with  him 
the  old  customers  from  the  shop  in  which  he  carr 
ried  on  tra(ie  when  he  became  a  bankrupt ;  that 
he  lived  in  the  shop  witif  hi^  son  ;  that  he  ordered 
and  selected  the  goods,  though  the  purchases  were 
made  in  the  name  of  his  son,  and  credit  was  alone 
given  to  his  son  ;  but,  in  one  or  two  instances,  the 
father  had  guaranteed  the  payment. 

Best,  Serjeant,  contended,  that  these  wefc  cir- 
cumstances, from  which  the  Jury  might  collect 
that  the  plaintiff  had  only  a  colourable  title ;  and 
that  the  property  seized  was  virtually  the  bank- 
rupt's property. 

GiBBS,  C.  J.— It  is  a  hard  rule  of  law  upon  per- 
sons in  the  condition  of  an  uncertificated  bank- 
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rupt^  that  the  assignees  should  be  authorized  to      1816. 
seize  goods  in  his   possession^   and   divide  them  ^"^^V^^^ 
amongst  his  creditors,  although  such  goods  have         ^^" 
been  subsequently  acquired,  upon  his  own  credit,  LiriNc^and 
from  persons  who  have  chosen  to  run  the  risk  of     Others, 
trusting  him.     But,  in  the  present  case,  whoever 
owned  the  shop,  the  goods  were  supplied  upon 
the  credit  of  the  plaintiff;  and,  admitting  that  the 
father  guaranteed   payment  to  the    persons  who 
supplied  the  goods,  he  could  not  thereby  acquire 
any  property  in  them,  of  which  the  assignees  can 
possess  themselves. 

Verdict  for  the  plaintiff. 

Lens  Serjeant,  and  Catnyn,  for  the  plaintiff. 

Best  and    Vaughan,  serjeants,  for  the  defend- 
ants. 
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Julys.  TowNSEND  and  Others  v.  Inglis,  Rebd^ 

Irvine^  and  Co. 


A.  is  em.  fTrWIS  WBB  aft  action  of  trover,  brt)tight  to  re- 
S^  Co.  ai^hetr  ^  cover  the  value  ef  nine  oask«  of  hare  skins. 
»Jn!^g''c^?the  Taylor  and  Co.  were  employed  by  Reed^  Irtim, 
KcTpai?S-  and  Co.  as  their  brokers.  On  the  27th  of  Decern- 
{jiBrintheLon.  frer,  IS14,  tbev  soki  to  the  plaintiffs^  on  account  of 

don  Docks,  to  ./  « 

c,  and  draws  Recd^  Irvifie,  and  Co.  nine  casks  of  hare  skins^  at 
chaoKe^n^Ais  SOs.  per  doseii,  then  in  bond  in  the  Londmi  Docks, 
JJScrcr'ac.  payable  by  a  bill  of  four  months ;  or  two  and  a 
amount' and*  ^^^  P^^  ^^^^  disGOiittt  for  TOoney  ;  p^ottpl,  f6ur- 
lays.  '-^.bc-  tccu  days.  On  the  7th  of  January,  1815,  Taylor 
rupt;  ir.  and  obtained  the  delivery  note,  for  the  purpose  of  hav- 
thetraM«>  ing  the  skins  numbered,  and  to  ascertain  the  sum 
npoi  c'^for*"  for  which  the  bill  was  to  be  drawn.     The  note 

payment;   C.     ^j^   \^   thcse   WOrds: 

refuses  to  pay, 

alleging  that 

he  bad  already  _         -yt/.^  -kxik 

paid  the  brok-  '^  JjOndon,  llh  Of  January,  1815. 

er,  and  brings 
trover  for  the 

goods  against  ''  To  the  Superinteudaut  of  the  London 

aiid  the  Trea-  Docks ;    plcase    to  Weigh,   deliver,   trans- 

lUlndun^  ^^  f^r,  or  rc-hou«e,  to  the  order  of  Messrs. 

JKasmacI;  Townscnd  and    Co.    the  under-mentioned 

as  B.  and  Co. 

had  suffered  their  broker,  npon  some  occtuiona,  to  draw  bills  in  his  own  name,,  without 
mention  of  them,  as  bis  principals,  they  were  bound  by  the  payment  which  had  been 
made  to  him  by  C.  in  the  present  case  '<  that  the  action  well  lay  against  S,  and  Co.  but 
that  the  Treasurer  of  the  Dock  Company  was  entitled  to  an  acquittal* 
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goods;   they  paying  dnurg«s  to  the  10th       isis. 
infltant.  >*"^"v^/ 

"  Signed  for  Reed,  Irvine,  ami  Co.  ^'"oSl 

"  B.  Flt£BLlN».' 


A  bill  of  parceU  was  then  made  out,  ia  the  usaal 
form,  to  the  pkiinttfis ;  but  the  skins  were  not 
sorted  until  the  9th  of  February.  Taylor  and  Ck^ 
then  drew  a  bill  in  their  own  names,  and  payal^e 
to  their  own  order,  upon  the  plaintifb,  for  the  pf  rce 
of  the  skins.  The  plaintiffs  accepted  the  bill, 
which  bore  date  the  10th  of  January,  being  the 
expiration  of  the  prompt,  and  paid  it  when  it  be- 
came due.  Taylor  and  Co<  discounted  the  bi}l^ 
applied  the  proceeds  to  their  own  use,  and  became 
bankrupts  on  the  first  of  March  following.  Beed 
ftnd  Co.  then  disavowed  the  act  of  the  brokers,  and 
countermanded  the  delivery  of  the  goods.  The 
skins  continued  in  the  docks  till  September  18.15, 
when  they  were  delivered  by  the  Company  to  the 
order  of  Meed  and  Co.  The  plaintiffs  did  not 
make  a  formal  demand  of  the  Company  till  Janu^ 
ary  1816. 

It  was  in  evidence  that  Taylor  and  Co.,  in  se- 
veral instances  during  the  course  of  their  dealings 
with  Reedj  Irvine,  and  Co.,  had  drawn  bills  in 
their  own  names  for  goods  which  tUey  had  sold  on 
their  account;  that  they  sometimes  indorsed  the 
bitts  over  to  their  principals  immediately  upon  their 
being  accepted ;  at  other  times,  they  kept  them  till 
their  maturity,  and  paid  the  money  at  the  e)q)iraf- 
tion  of  the  time. 


280  CASES  AT  NISI  PRIUS,  C.  R 

I8l(t.  ^€8t  and  Bosanquet,  Serjeants,  for  the  defend- 

^^-^'^v^^  ints,  made  two  points  : — 1.   It  is  admitted  that 

V.  '  the  broker  alone  has  received  the  money^  who  was 
I»6Lis.  known  to  the  plaintiffs  to  be  acting  as  an  agent. 
The  contract  disclosed  the  name  of  the  princi- 
pals; the  plaintiffs^  therefore,  should  have  gone 
to  them ;  they  acted  incautiously  in  giving  the  bill 
to  the  broker  without  the  express  consent  of  the 
principals.  Where  the  agent  acts  as  a  principal, 
the  purchaser  who  deals  with  him  is  safe  in  paying 
him ;  but,  where  he  is  a  known  agent,  if  the  pur- 
chaser make  the  payment  personally  and  expressly 
to  the  broker,  whose  authority  extends  only  to  sale, 
and  not  to  receive  payment,  he  acts  at  his  own 
risk. — 2.  Mr.  Inglis,  the  treasurer  of  the  Dock 
Company,  is  entitled  to  an  acquittal :  at  the  time 
of  the  formal  demand  of  the  goods,  they  had  been 
delivered  out  to  the  order  of  Reed  sxid  Co.  near 
four  months.  They  had  never  been  entered  in  the 
name  of  the  plaintiffs  in  tlie  dock  books  ;  the  sale 
as  between  the  plaintiffs  and  Reed  and  Co.,  might 
be  complete,  but  the  Dock  Company  had  not,  by 
any  act  of  their  own,  attorned  to  the  transfer :  they 
iiad  not,  therefore,  been  guilty  of  a  conversion. 

Lens,  Serjeant,  contra.— With  respect  to  the  first 
question,  it  is  in  evidence  that  Reed  and  Co.  had 
authorized  the  broker  to  draw  bills  and  receive 
payments  in  many  instances.  He  had  made  him 
his  agent  with  this  large  authority,  and  must  incur 
4he  risk  of  the  credit  he  gave  him.  With  regard 
to  the  second  objection ;  the  Dock  Conjpany,  by 
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the  dfKvcry  4if  skin  via  Sepiemkar  ISIB,  i5  the       laie. 
order  of  Beed,  Irvine,  and  Co.,  which  skins^  by  ^^^'^''^^^ 
the  contract  of  sale  and  payment^  were  at  that  time  ^„2^C^m 
'  4be  ptc^erty  of  th#  pJoifiUWfe^  had  beem  guilty  ^f  a         v. 
conversion.     They  are  bound  to  a  knowledge  of  ^^^^^ 
JJbfi  £ig;htei>f  the  parties  whose  proj)erty  they  have 
in  their  custody^  and  assume  to  dispose  of. 

GrvsBSj  C.  J. — ^Tbe  defendants  contend  tbat^  as 
the  plaintiffs  have  paid  the  brofcer,  jand  npt  then), 
they  are  entitled  to  the  skins.     The  plaintiffs  rest 
their  case  upon  this  ground ;  that,  in  paying  the 
broker,  however   unusual  that  practice  may   be, 
they  have  paid  an  agent  who  was  acting  in  %,  course 
of  dealing  established  between  himself  and  the  de* 
fendants,  and  whose  authority  extended   to  draw 
bills  in  his  own  name,  and  to  receive  payment.     I 
think  there  is  evidence  for  the  Jury  to  collect  that 
Taylor  and  Co.  had  this  authority  from  their  prin- 
cipals.     I  am   likewise  of  opinion  that  the  trea- 
surer of  the   Dock  Company   is  not  answerable. 
Though  the  skins  were  the  property  of  the  plain- 
tiffs from  the  completion  of  the  bargain,  the  Com* 
pany  had  made  no  transfer,  and  had  no  notice  of 
their  possessory  title,  when  they  delivered  the  skins 
to  Beed  and  Co.  in  September.     Mr.  Inglis,  there- 
fore^ is  entitled  to  a  verdict. 

The  Jury  found  a  verdict  for  the  plaintiffs 
against  Reed,  Irvine,  and  Co.  ;  and  acquitted  the 
treasurer,  Mr.  Irtglis. 

Vol..  I,  U 
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1816^  Zens  and  Vaughan,  Serjeants^  and  Mmryatt,  for 

'<^">^'^^^  the  plaintiflfs. 
T0WN8EN0 . 

and  Others 

V.  Best  and  Bosanquet,  seijeants^  for  the  defend- 

Inolis      ants, 
and  Others. 


See  the  London  Dock  Act,  t.  Kymer^  1  Maule  and  Selir. 

39  and  40  G.  3.  c.  47.  s.  151.  484.      WhUehead  t.  Tuekett^ 

^ee  likewise,  Favene  ▼•  Sen^  15  East  400.;    and  Fetm  t. 

neii^  11  East  36.     Pkk$rmg  HarrUim^  ST.  R,  757. 
T.  Bu9k^  15  East  38.    Shiphy 
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DcRRCtL  and  Another  v.  BEDERttir. 

THIS  ^as  an  action  on  a  policy  of  insurance     i.  it  u  the 
on  the  ship  Hazard,  which, had  letters  of  ^J^^'^^^l*^ 
marque  as  a  privateer,  from  the  6th  of  March  to  ^^^ttie mi- 
the  6th  of  May  inclusive,  during  the  cruize  against  derwHterar. 
the  enemies  of  Great  Brtlain,  m  sea  and  port,  &c.  Ugence  which 
with  the  usual  terms.  The  policy  had  been  effected  SSce^^e-" 
by  Mr.  Willis,  the  broker  ;.and'bore  date  the  24th  2Si\Tiui, 
of  March.    The  ship  was  fitted  out  in  Jersey:  *n<*»twhat 

■  •    f       4%  proBimn  he 

she  sailed  on  her  cruise  on  Sunday,  the  6th  of  wm  iosnre; 
March,  at  noon  ;   and  at  five    o'clock  the  next  au  mmom  * 
morning  she  was  captured  by  two  French  frigates  ^c?nii[y 
and  a  sloop  of  war,  about  twelve  leagues  from  Jer-  ^^^^^  t^g 
$^,  and  carried  into  St  Maloes.  S?u?^* ^^ 

^  S.  The  opi- 

It  was  in  evidence,  that  on  the  8th  and  9th  wnten^whe- 
of  March,  there  were  reports  in  Jersey,  which  SfnVkdS"^**^ 
gained  considerable  credit,  that  some  French  fri-  ^•^"f^S^S""" 
gates  were  about  the  coast ;  and  that  a  capture  had  them,  Aey 

?  ,  *-.•.«*>         1        woald  have  in- 

been   made  on  the   7th;  that  on  the  latter  day  luredomot 

a  ship's  binnacle  had  been  afloat  at  sea,  on  which  voyage,  can* 

was  a  compass  of  a  particular  description.     The  ^  M%7i"'^' 

order  of  insurance,  which  was  sent  by  the  plaintiffs  iTJ^Jiaii^Sf 

to  the  broker,  bore  date  the  1 6th  of  March  ;  up  to  the  intcin- 

which  time,  from  the  sailing  of  the  ship  on  the  6th,  moan,  which 

these  reports  continued  to  prevail,  and  were  uncon-  charged  with 

tradicted.    The  plaintiffs*  letter  was  not  received  by  {j^^dTa 

the  broker  till  the  24th  of  March,  on  which  day  a^;"j^^/;;;;. 

der  the  cii^ 
tWMtmcft  of  th«  caie^  and  onght  not  to  rest  upon  the  opinion  oCmaitahtiie  men. 
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1810.      the  insurance  was   effected.      The  letter  was  a 

^^•^""^^^^^  naked  order  to  insure  the  ship,   and   was  silent 

and  Aootber  ^^  ^^  ^'^  ^^  ^^^  reports  which  prevailed^  and  as  to 

V.         all  the  circurostancea.whicl}   had  9ccurred  since 

Bedeklet.   the  Hazard  sailed. 

Sest,  se^eant,  for  the  defendant,  contended  t)iai 
the  plaintiffs  were  not  entitled  to  recover:  they 
have  suppressed  most  important  intelligence,  which 
they  onght  in  good  faith  to  have  communicated  to 
the  underwriters.  If  these  rumours  had  been  stated 
at  Lloyd%  would  any  man  have  underwritten  this 
vessel  upon  any  terms  ?  They  have  insured  mala 
fide :  they  have  thrown  a  risk  upon  the  defendant^ 
which,  upon  a  fair  disclosure  of  all  the  circum- 
stances, he  would  not  have  undertaken.  He  relied 
upon  Lynch  v.  Hamilton,  3  Taunt.  37.  and  the 
cas6s  there  cited. 

X^s,  seijean,!,  contra.— There  is  a  distinction 
between  rumours  and  actual  intelligence.  There 
is  tio  case  which  goes  the  length  of  stating,  that 
rumours  are  to  be  communicated  to  the  under- 
writers. The  case  pf  Lynch  v.  Hamilton  vras 
widely  different:  there  actual  intelligence  had 
been  received  and  stuck  up  at  Lloyd's  ;  but  mere 
reports,  which  may  be  founded  or  unfounded, 
which  have  nothing  precise  or  defined,  need  not 
be  communicated.  He  admitted  that  it  -was  a 
question  for  the  Jury,  whether  the  rumours 
which  prevailed  between  the  6th  and  .16th  of 
March  were  of  such  a  description  that  the 
plaintiffs  were  bound  in  fairness  to  communicate 
Ihem. 
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JSett,  seijeant,  propoMd  t<^  oaU  «oin«  vAder-      isiffl 
trriten  to  prove,  that  if  the  ruiMurs  stttedi  bad  ^«'^v*»-' 
been  comnnifiicated  to  them,  they  would  not  bavte  and  AnetlM# 
engtged  in  the  f  iftk.  tf. 

And  he  was  permitted,  notwithiifandirig  an  ob^ 
jection  of  Lens,  and  the  L.  C.  J.  expressing  serious 
doubts  as  to  the  admissibility  of  the  evidence^  to 
examine  to  this  fact. 

The  witnesseiB  stated,  tkey  were  of  optnio«  that 
the  rumovrs  ought  to  hate  been  commruYiicated  to 
the  underwriter?. 

GiBBs,  C.  J. — ^Tbe  question  is',  did  tfte  plaintiff 
know  any  facts  injurious  to  the  adventure,  which 
OQj^t,  in  comimon  honesty,  to  have  been  cdmniui^i- 
cated  to  the  underwriters ;  I  mean  substantial  facts, 
which  were  likely  to  change  their  opinion  as  to  the 
magnitude  of  the  risk. 

Loose  rumours  which  hdve  gathered  together,  no' 
one  knows  how,  need  not  be  convmnnirated.  In- 
telligence, properly  so  caHed,  and  as  it  is  undei^- 
stood  by  mercantile  men,  oaght  tM>  be  disclosed 
when  known.  The  materiality  of  the  fti(5f#  known 
and  suppressed  are  for  the  decision  of^  the  jury. 
If  the  concealment  be  of  a  material  fact,  whether  a 
rumour,  report,  or  an  article  of  intelligence,  it  ought 
to  be  communicated ;  if  immateriai,  it  may  be  with- 
holden.  I  am  of  opinion,  though  I  received  it  with 
reserve,  that  the  evidence  of  the  underwriters  who 
were  called  to  give  their  opinion  of  the  materiality 
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1B16«  of  the  rumours^  and  of  the  effect  they  would  have 
^'^^"'^'^^  had  upon  the  premiuni,  is  not  admissible  evidence, 
and  Anoi^  Lord  Mansfield  and  Lord  Kenyan  discountenanced 
V.  this  evidence  of  opinion;  and  I  think  it  ought  not 
Pw)BRLEyi  ^  jj^  received.  It  is  the  province  of  a  jury,  and 
not  of  individual  underwriters,  to  decide  what  facts 
ought  to  be  communicated.  It  is  not  a  question 
of  9cience^  in  which  scientific  men  will  mostly  think 
alike^  but  a  question  of  opinion^  liable  ta  be  go«- 
verned  by  fancy,  and  in  which  the  diversity  might 
be  endless.  Such  evidence  leads  to  nothing  satis- 
factory, and  ought  on  that  ground  to  be  rejected. 
In  the  present  case,  the  reports  cannot  be  called 
loose;  the  plaintiff  knew  the  frigates  had  been 
off  the  island ;  a  capture  was  reported  to  have 
been  made;  a  binnacle  had  actually  been  seen 
floating  with  a  compass  upon  it :  this  latter  cir- 
cumstance was  a  fact;  it  was  intelligence  in  its 
proper  mercantile  sense.  Ought  not  the  plaintiff 
to  have  communicated  these  rumours,  coupled  with 
the  fiacts,  to  the  broker  who  was  to  obtain  the  po- 
licy. He  knew  the  current  knowledge  of  Jersey 
on  this  subject ;  the  underwriters  could  know  no^ 
thing  of  it.  If  therefore  a  communication  of  these 
facts  would,  in  the  minds  of  reasonable  men,  have 
made  an  impression  affecting  the  magnitude  of  the 
risk  in  which  they  were  invited  to  engage,  they 
ought  to  have  been  communicated. 

The  Jury  were  of  opinion,  that  the  rumours 
ought  to  have  been  communicated. 

Verdict  for  the  defendant* 
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£>eii9/  lerjeant,  and  Manyatt,  for  the  phintiff. 

Best  and  Vaugkan,  Serjeants^  for  the  defendant,  and  Another 

V 
.  ! '. BXD£RL£Y.^ 


Upon  those  principles  of 
good  fmith  which  shoald  govern 
all  contracts  of  insurance^  the 
assured  is  bonnd  to  communi- 
cate eTOrj  species  of  intelli- 
gence that  he  has,  which  maj 
aiiect  the  mind  of  the  under- 
writer in  either  of  these  two 
ways.  1.  As  to  the  point, 
whether  he  will  insure  at  all* 
2.  As  to  the  point,  at  what 
premium  he  will  insure.  There 
are  some  old  cases^  upon  the 
subject  of  concealment,  which 
haTe  never  been  shaken; 
though^  as  we  shall  shew,  some 
reasonable  qualifications  hare 
been  engrafted  upon  them. 
,  We  shall  first  consider  what 
(K>noealments  will  vitiate  the 
policy;  and,  secondly,  what 
disclosures  are  unnecessary. 

1.  A  merchant,  having  a 
doubtful  account  that  a  ship, 
Uke  hi$i  was  talcen,  insured  her 
^rithout  any  communication  to 
)l»e  underwriters  ;  Lord  Moc- 
Oe^fiMy  Chan^llor,  held,  that 
he  osight  to  have  disclosed  what 
intelligence  be  bad  of  the  sh\p*$ 
danger,  and  which  might  in- 
duce him,  at  least,  to  fear  that 
she  was  lost,  though  he  had  no 


certain  liccount  of  it;  for  if 
this  had  been  discovered,  the 
underwriters  would  not  have 
insured  at  so  small  a  premium ; 
but  would  either  not  have  in- 
sured at  all,  or  at  a  higher 
premium;  therefore,  he  thought 
that  the  concealment  of  this 
intelligence  was  a  fraud.  Da* 
cptia  V.  Scandreitj  2  P.  Wms. 
170. 

So,  in  Seaman  ▼.  Fonereau^ 
2  Str.  1183.  Two  days  before 
the  subscription  of  the  policy, 
the  plaintiff's  agent  received  a 
letter  to  this  effect :  '^  The 
12th  of  this  month  I  was  in 
company  with  the  ship  Daoj^ 
(the  ship  in  question) ;  at  12 
o'clock  in  the  night  lost  sight 
of  her  all  at  once;  the  captain 
spoke  to  me  the  day  before 
that  he  was  leaky,  and  the 
next  day  we  had  a  hard  gale.*' 
The  ship,  however,  continued 
her  voyage  till  the  19th^  when 
she  was  taken ;  and  there  was 
no  pretence  of  any  knowledge 
of  the  actual  loss  at  the  timi) 
of  the  insurance.  This  letter 
was  not  pommunicated  to  the 
ukiderwriter.  The  Chief  Jus-* 
tice(M)  held,  that  the  letter 
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1:8 to.  ooght  to  faflTtt  been  distlosBil; 

\^^S/^^J  for  either  the  defendant  would 

DuABBLX.  not  have  aoderwrUteny  or  haTe 

and  Another  insisted  on  a  higher  premium. 

Rep.  14.,  the  contents  of  a 
letter,,  which  stated  the  pro- 
bable time  of  the  ship's  sailing, 
were  withholden  from  the  un- 
derwriters; and,  although  Ihat 
etpectation  was  not  correct,  as 
the  ship  did  not  sail  till  several 
days  afterwards,  yet  It  was 
deemed  a  material  conceal- 
ment. 

So,  in  Beckwaite  t.  Nalgrove^ 
MS.  GmidhaU  (cited  3  Taunt. 
41.),  the  plaintiff  concealed 
from  the  underwriters  the  fact 
that  he  had  received  a  letter 
from  the  Cape  of  Good  Hope^ 
stating  that  there  were  then  two 
or  three  French  privateers  in 
those  seas;  and,  upon  the 
ground  of  that  concealment,  he 
was  nonsuited.  So,  in  Lynch  t. 
Hamilton  sitpra^  it  was  held  that 
the  owner  was  bound  to  com- 
municate to  the  underwriters 
any  intelligence  he  had,  which 
might  affect  his  choice,  whether 
he  would  insure  at  all,  and  at 
what  premium  he  Would  insure ; 
whether  the  fact  was  true  or 
false.  Therefore,  where  some 
ships  were  advertised  to  be  hi 
danger,  and  the  insurer  effected 
a  policy  on  *^  ship  or  ship,*' 
knowing  that  the  ship  in  dan- 
get  was  one  of  them^- without 


flkttiiig  the  sbtp^'  BamaS)  the 
Court  of  C.  P.  held,  that  the 
concealment  avoided  the  po« 
Jicy,  though  the  rumour  was 
false.  3  Taunt.  37.  See  like^ 
wise  Webster  v.  Fasten^  1  Esp. 
407.  Fillis  V.  Bruiton,  Pfcrk. 
250.  Ratdiffe  ▼.  Schooibred^ 
Marsh.  488.  Lynch  v;  Bunt* 
fordy  in  error,  14  East  405. 
SatDteii  V.  London^  5  Taunt. 
365.  Gladstone  r,  Kingy  I  M. 
and'S.  35* 

The  same  role  applies  to  po« 
licies  of  every  other  descrrp* 
tion.  In  contracts  of  chance, 
(he  circumstances  of  every  case 
should  be  fully  and  fairly  dit- 
dosed.  Therefore,  where  A., 
abroad,  having  two  warehouses, 
wrote  to  this  country  to  efleet 
an  insurance  upon  one  of  them 
ofi/y,  without  stating,  bs  wa» 
the  fkct,  that  a  house  nearly* 
adjotnhig  it  had  been  on  fiiv 
on  that  evening,  and  that  thei:e 
was  danger  of  the  ire  again' 
breaking  out,  and  sent  hb  let- 
ter after  the  regular  postttme;' 
and  the  fire,  havtng  broken  out 
OB  the  next  tH^y  but  one  foU 
lowing,  consumed  ^.'a  ware* 
house;  it  was  held  to  be  a 
material  concealment,  tbougb 
A.^s  letter  was  written  wfthoot 
any  fraudulent  intention.  Buff 
▼.  Turner  and  Others^  t  Marsh. 
Rep.  4a. 
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t.  As  to  ukat  dtselomret  are 
not  necettarjf. 
The  Mfured  is  not  bound  to 
commmlaita  any  ftct  which 
the  anderwriter  maj  be  pre* 
fumed  to  know  equally  with 
himseSf.  In  FtUitmce  f .  Demar^ 
1  Campb.  503,  Lord  EMenb^ 
rough  thus  lays  down  the  rule 
of  disclosure—'*  The  rule  is, 
that  the  broker  must  commn- 
ntcate  what  is  in  the  special 
koewled^s  of  the  assured^  not 
ti;hat  is  in  the  middle  between 
them  and  the  nnderwriter.  He 
is  not  bound  to  make  a  labo- 
rious   disclosure   of'  what  i^ 
know»to  all/*    Therefore  the 
mderwrtfeesf    are    bound    ta 
know  the  naturf'  and  circum- 
staares  of  the  branch  of  trade 
to  which  the  policy  refers ;  and 
iftbe  usagd  is  /(Piieral,  it  makes 
no  dHysrencethatlt  Is  not  uni- 
fbrm«  9Bfr  Kmgihmirm  Knibbf^ 
4d  G^.  IIL   Sittings  after  M. 
T.  1  Campb.  60^     Pell^  r. 
Rotfol  Exchange  Assurance^  1 
Burr.  341.     Ti^rnejfw,  Sther* 
thgtarty  ibtd.   348.     Lgons  r. 
Briber  Doug.  51^.     Uoskme 
T.  PiokersgiUj  Marsh«  7S7» 


Although,  at  the  time  of  ef-        1816. 
fecting  the  insurance,  the  un-    ^«i^V^^^ 
derwriter  is  entitled  to  be  in-      Dcjrrcll 
formed  of  all  the  circumstances  »nd  Another 


rtlttiif  e  to  the  actaal  slatis  of 
the  vessel,  it  is  not  necessary 
that  he  should  be  apprised  of 
all  the  calamities  which  hard] 
preriously  befallen  her  in  the 
course  of  the  Toyage.  Free- 
land  ▼.  Ohifer^  6  Esp.  14. 
7  East  457.  Ace.  Schoolbred 
T.  Natt^  Pki^.  aoa  S.  C.  Mar. 
shaU  475. 

And  the  broker  is  only 
bound  to  communicate  facts  to 
the  underwriters,  and  not  the 
opinions  and  apprehensions  oe» 
casioned  by  those  facts*  BeU 
T.  Beff,  2  Campb.  475.  Thfr 
particular  circumstances  of  that 
case,  however,  distinguish  it 
from  Lynch  r.  Hamilton 
tupra* 

The  Don'^cottmonicatioti'  of 
the  damaged  state  of  goods 
shipped,  from  which  danger  is 
likely  to  ensue,  does  not  lU 
tiate  the  policy,  where  these 
circnmstainces  are  uiTConnecteil 
with  the  cause  of  the  Ioh« 
Bojfd  ▼.  Duboi0y  3  Campb.  133. 


BEUERLtY. 
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Hastings  and  Others  v.  Wilson  and  Others. 


Aisignees     f  |  iHE  plaintiffs  sued  as  executors  of  Sir  Elifah 

ftre  DOt  GOD-  I  *^ 

ciodedby         J.    Irnpet/,  Kht.  deceased:  the  defendants  were 
p^il^^to  ^  assignees  of  Milton,  a  bankrupt. 

sell :  they  may 
make  an  ezpe- 

Sr^ieMl^e       ^^  ^"  *^"  action  of  covenant  for  rent ;  and  the 
beneficial;       question  was,  whether  the  defendants,  in  the  chit* 

bat.  in  a  case 

where  they      ractcr  of  assignees.  Were  liable  to  the  payment  of 
ndsaTtoMc^'  rent.     The  plaintiffs  charged  them  as  assignees  of 
foSd*S*J>nr.    t^®  t^**™^  by  derivation  from  the  first  lessee  MUtpn. . 
receUed^^^de.  ^^^^^  ^^  had  occupicd  the  premises  in  ques- 
posit;  but  the  tiou,  bccamc  a  bankrupt  in  April  1815,  when  the 
sale  after-       defendants  were  chosen  assignees.    The)*  paid  a 
Zf,  with^t     quarter's  rent,  and  on  the  8th  of  June  put  up  the 
^ewingan^    premises  to  auction ;  the  premises  were  knocked 
^^diJnoi     d^^^  ^  ^  purchaser  for  400/.,  who  immediately 
enforce  the      paid  a  deposit  of  99/.     Owing  to  some  cause  which 
that'they  were  did  uot  appear  in  evidence,  but  which  was  alleged 
paymentof     ^Y  ^^^  plaintiffs'  counsel  to  have  be^n  a  misde- 
sfi^Mesof  all  scription  of  the  premises,  the  purchaser  refused  to 
tt«  estate,  and  complete  the  Contract,   and  the  purchase  money 
oftheiNuik^    was  returned.     In  February,  1816,   the  premises 

mpt,  in  the  •  l  t. 

prcBdses."      Were  again  put  up  to  auction,  when,  no  purchaser 
offering,  they  were  bought  in  by  the  assignees. 

Best,  Serjeant,  for  the  plaintiffs,  contended,  that 
under  these  circumstances  the  defendants  were 
liable  as  assignees  of  the  term.  He  admitted  that 
assignees  had  a  reasonable  time  to  decide  whether 


TRINITT  TERM,  5C  GBOROE  III.  1291 

they  would  take  the  lease  of  which  they  find  the  1816. 
bankrupt  possessed^  or  not  That  the  mere  act 
Of  putting  the  premises  up  to  auction  would  not 
make  the  assignees  liable ;  but  in  the  present  case 
a  purchaser  was  found  and  accepted^  and  it  was 
their  fault  that  the  premises  were  not  sold :  at  all 
events,  after  the  first  treaty  went  off^  they  ought  to 
have  delivered  up  the  premises ;  but  they  make  a 
second  attempt  nine  months  after.  How  long  a 
time  were  assignees  to  claim  for  their  election, 
and  to  keep  the  landlord  of  premises  without  his 
rent  in  a  state  of  uncertainty  ? 

Vaugh4in,  serjeant,  cantri,  relied  on  Turner 
V.  Richardson,  7  East  335.  It  was  admitted  in 
that  case  that  assignees  might  make  an  experiment 
to  see  if  the  lease  were  beneficial :  if  they  were  con- 
cluded, by  a  mere  offer  of  sale,  their  situation  would 
be  most  perilous.  There  was  no  material  distinc- 
tion between  the  present  case  and  the  one  cited. 
A  purchaser  was  indeed  found  ;  but  he  is  stated  to 
have  made  an  objection :  that  objection  might  be 
reasonable,  and  not  imputable  to  any  misconduct 
in  the  assignees.  If  the  mere  offering  to  sell  had 
been  holden  not  to  conclude  the  assignees,  neither 
ought  they  to  be  concluded  in  a  case  where,  after 
the  offer  to  sell,  the  bidder  has  not  perfected  his 
bidding. 

GiBBS,  C.  J. — I  am  of  opinion  that  the  assignees 
are  bound  under  the  circumstances ;  I  have  no  evi- 
dence to  satisfy  me  why  they  did  not  enforce  the 
contract  of  sale.  They  put  up  the  premises  to 
auction,  find  a  purchaser,  and  receive  a  deposit. 

1 
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181(5.       In  the  absence  of  etidence  to  the  contrafy^  I  ittut 

^'^^^^^^^^^  f>re8tinfe  that  contract  of  sale  to  be  now  in  force^ 

Hastinw    ^j^^  contract  of  sale  fixes  them  with  possession, 

WiLJOjr.     and  they  mast  shew  why  they  did  not  enforce  the 

sale. 

The  plaintifis  had  a  verdict. 

Best,  Serjeant,  and  Parke,  for  the  phiintiffs: 

Vaugkan,  serjcant,  for  the  defendants. 
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gITTJNGS  AFTER  TRINITY  TERM,  AT 
GUILDHALL. 


iii«|pi 


BsLt  V.  Shaw.  joiy  la 

THIS  was  an  action  of  debt  brought  upon  two     wbmto 
bonds^  given    by  defendant    to  the  plain-  ^il^def^Jd^t' 
tiff;   one  for  800/.  the  other  for  300/.     There  Jj^**!;^** 
bad  been  Ions*  and  intricate  accounts  between  the  <«ne,aBiino 

"  more,  and  an- 

parties^  and  the  plaintiff  claimed  a  sum  of  money  dertooktodis. 
dae  to  him  for  interest  upon  the  two  bonds.  tiimfrom  bj 

a  set-off,  and 
the  plaintiff 

The  defendant  pleaded  nan  c«<  factum^  and  a  ^|5"|^t},Jf7** 
set-off;  in  which  he  admitted  I JOO/.  to  be  due  to  J„'«^^^^^^ 
the  plaintiff,  and  no  more ;  of  which  sum  of  1J<X)/.  tiiesumof' 
he  undertook  to  discharge  himself  by  his  set-off.  tiiat  the  pi«inl 
The  plaintiff  replied  generally,  that  more  than  ^^^^ 
1,100/.  was  due ;  to  wit,  the  sum  of  1750/.  ^^!^wm 

dne. 

Vaughan,  serjeant,  for  the  defendant,  contended, 
that  it  was  incumbent  on  the  plaintiff,  by  the  issue 
which  he  had   taken,  to   prove  that  more  than    ' 
1,100/.  was  due  from  the  defendant. 

Best,  Serjeant^  contra. 

GiBBs,  C.  J.— If  the  defendant  plead  a  set-off  to 
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1816.  debt  upon  bond,  he  is  bound  to  state  the  precise 
sum  due  upon  the  bond,  before  he  can  set  off  any 
cross  demand.  He  has  admitted  that  1,100/.,  the 
amount  of  the  two  bonds,  is  due,  and  he  under- 
takes to  discharge  himself  of  that  sum  by  his 
set-off:  the  issue  which  the  plaintiff  had  taken  is, 
that  more  than  1,100/.  was  due;  viz.  the  sum  of 
1750/. ;  but  that  is  pleaded  under  a  scilicet.  1  am 
of  opinion,  therefore,  that  the  plaintiff  must  prove 
that  more  than  1,100/.  was  due. 

The  defendant's  counsel  then  proved  a  set-off,  to 
the  amount  of  1,100/.,  and  the  plaintiff  W8#  npn*- 
suited. 

Best  and  Copky,  Serjeants,  and  MarshaU,  for 
the  plaintiff. 

Vaughan,  Serjeant,  and  Comyn,  for  the  defend- 
ant. 


Vide  Symondg  t.  Knoxy  3    ritiy  4  T.R.  460. 
T.  R.  65.    Grimwoody.Bar^ 
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1816. 


grrriNGs  after  trinity  term,  56  geo.  hi. 

AT  WESTMINSTER. 


DoBj  on  demise  of  Mbtcalt ,  v.  Brown  and  Others,     joiy  ii. 


THIS  was  an    action  of  ejectment^  brought   ..^l;!^ 
against  the  defendants^  who  were  the   as-  aceruianmi 
signees  of    Wilson,  a  bankrupt.      A  person  of  Teys^pj^im 
the  name  of  Emmms,  being  possessed  of  a  term  ^e^?di^e! 
of   years^  in  some  land  set  apart  for  buildings  STcSSJS'Sto 
assigned  a  portion  of  his  term  to  Robert  Metealf,  between  them, 
by  whom  it  was  sold  to  the  bankrupt   Wuson.  re^nrchaje 
.  Wihon  built  several  carcases  of  houses  on  the  ^L^||^£i^ 
ground,  and  began  others;  when^  wanting  money  to  St'^TwSid^* 
complete  the  buildings^  he  applied  to  an  auctioneer,  J****„^^fS. 
of  the  name  of  Bromlqf,  for  a  loan  of  SOOl.    It  naipnrchue. 
was  agreed^  that  Brondey  was  to  have  801.  for  the  l!^!^'toieu * 
advance  of  the  SOW.  for  six  months ;  and,  in  order  JJroS^d-^*^ 
to  be  secure  in  the  loan,  a  regular  conveyance,  by  t^J^t^^tw 
deed,  was  drawn  up,  by  which  Wihon  transferred  of  uw,  such 

r '     •^  contract  wm 

the  interest  in  the  land  and  houses  to  Brondeu,  not  luarioat, 
for  the  consideration  mentioned  in  the  deed.    And  meant  un 
in  case  the  money  was  not  repaid  in  six  months^  i^%f  money, 
Bromimf  was  to  sell  the  houses,  and  to  repay  him*  ^JJj^^oolJf* 
self  the  money  advanced,  and  the  901.  premium,  Acts  for  tbe 
out  of  the  proceeds.    The  802.  was  not  to  include 
his  commission  on  the  sale ;  and  he  was  to  put  up 
the  premises  to  auction  for  that  sum.    This  con- 
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^%w.       veyance  i/vhich  appeared^  on  the  face  of  it,  a  com- 


mon  transaction  of  bargain  and  sale,  wag   dated 
9.  the   15th  of  AprU,  1811.     Notwithstanding  this 

Broww  conveyance,  Wilson  remained  in  possession  of  the 
Others,  pf^migeg^  ^nd  carried  on  the  buildings ;  bat  after-* 
wards,  wanting  more  money,  he  applied  to  Met- 
calf,  from  whom  the  ground  had  originally  been 
taken,  to  advance  him  1,S00/.  He  mentioned  the 
conveyance  to  Bromley  ;  and  Meicalf  agreed  to 
J  pay  die  88(M.  to  BromUgf,  und  to  take  m\  'assigm^4 1 

from  him.  Bromley,  upon  a  remonstrance,  remitted 
S3l.  from  the  80^.  for  which   he  had  stiptXafefl, 
and  a  regular  assignment  was  tnade  of  the  premiies, 
from  Bromtetf  to  Meleatfy  k\  June,  1811.     Met- 
talf,  who  paid  i?ram%845^>  and  made-up  thedtf- 
lerence  to    WUaon  between    that   sum  and  tlie 
1,^001.    The  purchase-deed,  and  all  the  expences 
4>f  the  conveyance,  were  paid  for  in  both  inatancrii 
by  Wilson.    At  the  time  of  the  latter  can  veyance, 
an  agreement  was  entered  into  between  l¥iUott 
and  Metealf,  that  Wilson  shonld  have  the  liberty 
of   re-purchasing  the   premises   for  the*  snao  /of 
1,4002.  provided  the  purchase  was  madebefoi^e  Se^ 
tember,  ISIS.    Thia  agreement,  wh«li  was>.by  laa 
independent  instrument,  contained  an  express  oaw 
Va^naht  on  the  part  of  Wilson  to  re-purchase  for 
that  sum  by  the  day  mentioned,  and  Metcalf  co^ 
Tenanted  on  his  part  to  sell.     WUson  continued  to 
possession  till  he  became  a  bankrupt,  when  his 
assignees  entered  upon  the  premises,  and  tile  ptto- 
seiit  action  was  broog^bt  to  dispoisess  them/    ^ 

Lens,  seijeant,  and  Marryatt,  for  the  defiead^ 
lints,  contended-^!.  That  Ihia  Avas  lan.  nsofiottS 
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bargain;  that  it  was  not  what  it  was  represented  1816\  ^ 
to  be  by  the  deed,  a  purchase  of  the  premises,  S^^V^^ 
but  a  mere  cloak  for  usurious  interest  upon  a  loan.  ;^^ 

The  contract,  which  was  collateral  to  the  purchase-  Baqw^f  ^ 
^eed,  must  be  taken  with  it,  as  explanatory  of  the  "^  Others. 
Svbole  transaction :  Wilson  expressly  covenants 
to  re-purchase  the  premises  at  an  advance  of  300/. 
within  fifteen  months.  It  was  plain  what  was 
meant.  The  conveyance,  notwithstanding  it  had 
the  formality  of  a  bargain  and  sale,  was  a  mere 
colour  to  secure  an  advance  of  money,  to  be  re- 
paid with  exorbitant  interest.  2.  If  Brcndey  had 
no  good  title,  by  reason  of  usury,  Metcaff,  who 
•derived  from  Bromley,  had  likewise  none.  The 
usury,  indeed,  had  propagated  itself ;  and  deeply 
effected  both  transactions, 

Best  and  Vaughan,  serjeants,  contra,  con- 
tended, 1.  With  respect  to  Bromley,  there  was 
.no  usury.  The  880/.  was  not  to  be  paid  back 
at  all  events:  the  lender  had  put  his  principal 
in  jeopardy,  and  was  only  to  receive  the  pro- 
ceeds of  the  sale : — non  constat,  if  the  premises 
had  been  sold  at  the  end  of  six  months^  that 
they  would  have  produced  880/. ;  and,  if  the  pre- 
mises-sold for  less  money,  Wilson  was  not  to  make 
up  the  difference.  2.  With  regard  to  the  1,^^00/. 
advanced  by  Meiealf,  it  was  gone  for  ever :  he 
was  not  to  have  his  principal  back.  The  contract 
to  re-purchase  was  not  uncommon,  and  could  not 
©f  itself  change  Vie  nature  of  the  transaction  from 
a  bargain  and  sale  to  a  loan  of  money. 

GiBBs,  C.  J.    The  deeds   on  the  outside  hay^ 
Vol.  I.  X 
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i8ia.       the  face  and  character  of  absolute  conveyances; 

they  give  po  intimation  of  a  loan.     The  defendantf 

contend  that  they  are  mere  machinery  for  the  ad* 

vance  of  pioney ;    and  that^    aUhonj^h  they  have 

wd  Other^.  ^j^^  f^^^  ^^ j  complexion  of  a  sale,  they  are  in  facjt 

jnortgages,  ^nd  that  the  sole  design  of  the  parties 

YfM  a  loan   of  money;    Wilson  not  intending  to 

part  with  the  premises ;  Bromley  and  Metcc^lf  not 

contemplating  a  purchase.     With  respect  to  thp 

objection  to  the  contract  between  Wilson  and  M^^ 

calf,  that  the  former  should  re-purchase,  pnd  tb^ 

latter  reconvey  by  a  given  day^  I  am  of  opinion 

that  this  is  not  usury.   Wilson  sells  for  1^200/.^  ^nd 

is  to  re-purchase  at  a  lai^e  advance:  this  is  91 

circumstance  to  raise  a  suspicion  whether  the  wholp 

transaction  be  not  colourable;  but  it  is   npt  a^ 

usuripus  contract  upon  that  account  merely.    If  a 

sale  were  intended^  it  is  a  valid  contract :  if  nothing 

were  meant  but  a  loan  of  money,   it  is  Toid.-r- 

The  question  is,  whether  it  be  a  loan,  or  a  salo, 

of  the  premises.    The  agreemient  by  WU^on  ta 

re-purchase    at   all  events  for  1,400/,  looks  UkP 

a  loan.    But  it  is  a  question  for  the  Jury  9s  (0  tb# 

real  intention  of  the  parties. 

Verdict  for  the  plaintiffl 

Best  and  Vatighan,  Serjeants,  and  Liwe$,  for 
the  plaintiff. 

^««^/  «erj?ant,  an4  MivrryaJHi  for  tfie  4eft nd- 
ants. 


TRINITY  TBRM,  9§  f&PQRGP  UI. 


THIS  T?aii  Afi  action  fop  a  libel.    Thedeclapa-     i.  comma- 
lion  ttated^  that  the  defendant  vtblb  Lieiit.-  whrrh^uke 
Governor  of  Upper  Canada,  and  the  plaintiff  Sur-  fhrgovernor" 
veyor  Qeneral  of  that  province.    That  defendant  provinceTnd 
had  power  to  suRpend  any  officer  (br  good  cause.  •"**  attomey- 

I  r  *  J  o  general  ar* 

That  the  defendant^  wrongfblly^  nmlieions^y,  and  confidential; 
without  probable  canse^  si|»pended  pli^intilf  fVom  nets  is  inter, 
his  office^  until  the  king's  pleasure  should  be  known  ;  thfb-^raiT  *^ 
and  that  plaintiff  was  se  suspended  for  two  years.  cJun  Jf  jV 

tice,  he  is  not 
bound  toan- 

The  second  count  stated,  that  the  defendant^  with-  swer  any 
out  probable  cause^  and  without  legal  authority,  tpectlngUieflB. 
suspended  the  plaintiff  from  his  office.  tion  oa  aKbeT. 

to  which  the 
general   ii- 

The  third  count  stated,  amongst  other  matters^  wd  wEct*^*^* 
that  the  defendant  (to  cause  plaintiff  to  be  deprived  there  is  no 
of  his  office,  and  induce  the  king  to  confirm  the  sus-  tile  de^fendaot 
pension^)  wrote  and  sent  to  the  secretary  of  state  "Xnce*  "* 
certain  false  letters,  representing  that  plaintiff  had  oVrmtges," 
been  generally  hostile  to  bis  Majesty's  represent-  not  oniv  that 
atives,  and  was  engaged  with  disaffected  persons :  monrs  and  re- 

•  poria  (of  the 

tame  tenor  as  the  libel)  preyiousl^  cnrrent.  but  that  the  substance  of  the  libellous  mat* 
^rt  Imd  been  pnblisiicd  iq  a  nemipfiper ;  an4  be  19  aPt  iie<|aired  to  ln^  a  babis  fur  thi« 
evidence,  by  pipdncing  such  newspaper  a(  the  trial, 

'  SL  The  delivery  of  a  pamphlet  by  the  governor  of  «  distant  provincf  to  his  attorney* 
general,  not  for  aqy  piiblic  purpose,  bat  in  order  that  b^  v^\K^^  pefnse  it,  is  such  a  pob« 
Itcation  as  will  make  him  responxihie  iolin  action .  if  the  pAmpti:et  be  a  libel. 

i^  In  a|i  aptlon  tgainsf  a  govenpor  (^f  a  colppy  by  the  survey Qr-S^*eral,  who  held  that 
appointment  in  the  colony,  (such  office  being  an  dAce  at  will,)  for  susp^  ndiuj^  him,  ma- 
H^i^n^^;  >R^  without  probable  cauae,  it  if  pee^tarjf  for  the  plmtiir  »o  prove  expreta 
snd  positive  malice. 

X2 
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181({«       that  the  plaintiff^  moreover^  had  erased  the  name  of 
'^^P'^^    a  person  from  the  plans  in  the  office  of  surveyor- 
^,         general,  who  was  settled^  and  had  made  improye- 
GoRz.       ments  in  a  favourable  location  of  land ;  and  had 
declared  the  lot  to  be  vacant ;  and  had  obtained  a 
grant  of  it  for  himself.     That,  by  means  of  the 
said  letters,  the  king  confirmed  the  syspehsiori^  and 
revoked  his  appointment ;  that  plaintiff  w|^  there- 
by prevented  from  enjoying  another  office ;  namely^ 
the  office  of  receiver-general  of  the  said  province. 
That  the  defendant  falsely  represented  plaintiff  to  the 
secre^ry  of  state,  as  an  ill-disposed  person^  who  ha4 
been  guilty  of  arbitrary  and  improper  conduct. 

The  fourth;  count  stated,    th^t  the  defendant 

falsely  composed  a  certain  false  libel,  in  the  form  of 

.     .a  letter,  or  address;  to  Lord  Gastlere,agb^  without 

any  signature,  imputing  to  the  plaintiff  criminality^ 

,   aind  arbitrary  and  gross  pniscpnduct  in   his  said 

9-  office. 

The  fifth  count  stated  ;  that  the  defendant  coipr 
posed  a  certain  false  libel,  imputing  to  the  plainti^ 
treasonable  and  seditious  conduct. 

The  defendant  pleaded  first,  not  guilty.  Se- 
condly, as  to  the  letters  written  to  the  secretary  of 
state,  representing  that  the  plaintiff,  whilst  surveyor- 
general^  had  erased  the  name  of  a  person  from  the 
<  plan  in  the  office,  and  bad  reported  the  lot  to  be  va^ 
cant,  and  had  obtained  a  deed  or  grant  of  it  for  himr 
•elf^ — he  pleaded  that  the  plaintiff,  whilst  surveyor- 
general^  did  erase  the  name  of  a  person  from  the  plan 
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in  the  office ;  wherefore  the  defendant  sent  such  let* 
ters  for  the  kind's  information  as  it  was  lawful  for 
him  to  do^  and  for  the  causes  aforesaid.  Wtatt 

C0RS« 

Replication  to  the  second  plea^  de  injurid  sud 
propria. 

The  circumstaiices  were  these  :^The  plaintiff 
was  appointed  surveyor-general  of  Upper  Canada, 
in  1807^  at  which  time  the  defendant  was  lieutenant- 
governor  of  that  province :  the  office  of  surveyor* 
general  was  holden  at  the  will  of  the  crown  ;  and 
the  defendant,  without  assigning  any  cause^  sus- 
pended the  plaintiff  from  his  employment.  Mr. 
Wyatt  left  the  island^  to  make  application  to  go- 
vernment ;  but  the  suspension  was  not  taken  off ; 
and  he  was  finally  removed  from  the  office.  Ge^ 
neral  Gore  continued  in  Canada,  and  the  present 
action  was  brought ;  1.  For  suspending  Mr. 
Wyatt,  maliciously,  and  without  probable  caus^; 
2.  For  folse  representations  to  the  government^ 
injurious  to  Mr.  Wyatt,  and  which  prevented  his 
restoration.  3.  For  a  libel^  charging  Mr.  Wyatt 
with  disaffection  to  the  government,  and  general 
misconduct  in  his  office  of  surveyor-general  in 
Upper  Canada. 

In  the  course  of  the  cause,  the  attorney-general 
of  the  province  was  called  as  a  witness,  and  asked 
as  to  the  nature  of  some  communications  made 
to  him  by  the  defendant  relative  to  Mr.  Wyatt's 
conduct. 

'   Lens,  s^eant^  for  the  defendant^  objected  to 
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igi($.  this  evldehce.  It  would  be  highly  indecent  f^  a 
public  officer  to  diftclo6e  What  passed  between  him 
and  the  goverROf  upon  Ihid  occasion:   it  was  « 


WTArt 


V, 


GdftflT      confidential  communication. 

Best,  contrh. — If  the  communications  were  ill 
the  course  of  office^  and  related  to  the  internal 
adTairs  of  the  province,  the  witness  would  be  pri- 
vileged :  but  a  governor  has  no  greater  right  to 
Kbel  an  individual  before  his  attorney-general  than 
before  another  man.  He  sends  f6r  his  attorney^ 
general^  not  to  oonsnlt  him,  but  to  defame  Mr 
Wyatt. 

GtiBS^  C.  J.— The  witiless  is  not  bound  to  an- 
swer; and^  in  delicacy,  be  will  not  answer  such 
questions.  Whether  the  conversations^  in  which 
teference  was  made  to  Mr.  WyaWs  conduct  as 
survey of-general,  were  oa  public  or  private  bttsi- 
nesS,  they  ought  liot  i^  be  disclosed.  The  governor 
consltllts  With  a  high  legal  officer  on  the  state  of  bis 
colony ;  what  passes  between  them  is  confidential : 
no  office  of  this  kind  could  be  executed  with 
safety,  if  converslations  between  the  governor  of  H 
distant  province  and  his  attorney-general,  who  id 
the  only  person  upon  whom  such  governor  can 
lean  for  advice,  were  suffered  to  be  disclosed. 

The  witness  then  produced  a  pamphlet^  which 
the  defendant  delivered  to  him  in  the  year  1809. 
In  this  pamphlet  the  libel  in  question  was  contained: 
it  had  not  been  generally  circulated ;  but  copied 
were  in  the  hands  of  the  principal  Mvil  officers  of 
t)ie  province.    The  witness  Was  asked  ))rhether  the 
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fttbitafice  of  what  tras  stated  in  the  ptfrAplillet  had^      isK^. 
Hot  previdildly  apfieafed  in  a  nev(r^papery  published 
in  Vpptt'  Canada. 

Best,  Serjeant.— This  evidence  is  not  admissible 
without  producing  the  newspaper.  Admitting  the 
authority  of  sortie  iMe  cases,  (which  are  ac- 
knowledged to  hwf^  broken  in  upon  the  (Ad  law,) 
reports,  cireulated  by  numbers^  inay  be  given  iii. 
evidence  in  this  general  manner.  But  writltn  re^ 
ports,  or  p^blicattidns,  Miust  be  prediiced  :  this  was 
ttM  first  rate  of  etidence.  A  witness  is  ask^d  the 
contents  of  a  paper ;  whfen,  for  any  thing  whi>ch 
appears  to  the  contrary,  the  paper  itself  may  be 
pfbdu^ed:  and,  if  produced,  the  Jury  are  the  only 
judges  wlnethe'r  it  c6ttta)M  the  subsianie  of  the 
pfam^hlM. 

Xeils,  serjeairt;  contri. — ^The  def(6iidaht,  in  a  case 
Where  he  does'  not  jirstify  the  Irbel,  k  permitted  fo 
mitigate  the  d^hia^ges  upon  the  greneral  issue  by 
evidence  like  the  present.  The  rule  in  the  Barl 
of  Leke^letv.  Walter  is  agreeable  to  good  s^tise ; 
and.  Whenever  damages  are  sought  in  a  like  action, 
it  is  soufrd  teW.  He  cited  likewise  the  case  o^ 
Webster  v.  Baldwin,  which  was  an  action  for  a 
libel,  tried  in  Hilary  Tefm  J816,  in  thita  CJoutt; 
in  Ivhich  similar  questions  were  put  in  niitrgation 
6f  daMa^s^  Be^kles,  where  Was  the  distinctron 
between  oral  and  written  reports  ?  What  was  si 
newspaper  but  a  diurnal  report  ? 

Giifd^,  C.  J.— I  thitik  thcf  question  majr  be  ptft. 
l?hia  cii'imMtlmtelif  tii  tbiij  c«se  ajrtf  pel^uUkl^ ;  and! 
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1S15.       I  arid  of  opinion  that  the  defendant's  tounsel  mag: 
^■^V^^  ask  the  witness,  whether,  previous  to  the  delivery 
V.         of  this  pamphlet^   he  did  not  read,   in  a  publie; 
Gore*      newspaper^  the  substance  of  the  libel  charged  in 
the  declaration  ? 

The  pamphlet  was  produted :  it  charged  Mr« 
Wyatt  with  gross  misconduct,  and  an  abuse  of  his* 
powers  as  surveyor-general  of  the  province. 

Best,  se^eant^  abandoned  the  counts  which 
oharged  the  defendant  with  sending  false  represen-** 
tations  to  government ;  and  admitted,  that  it  was 
incumbent  upon  him  to  shew  that  there  were  no 
just  and  sufficient  grounds  for  Mr.  WyaWs  suspen- 
sion ;  that  the  defendant  acted  maljciously,  and 
without  probable  cause,  in  suspending  him.  It  is 
true  the  appointment  of  surveyor- general  was  an 
office  at  will ;  and  the  governor  had  authority  to 
suspend  the  plaintiff;  but  he  must  exercise  his 
authority  without  malice.  Now  malice,  and  the. 
Vvant  of  probable  cause,  were  to  be  inferred  from 
the  publication  of  the  pamphlet  by  governor  Gere : 
this  was  a  libel  upon  Mr.  Wyatt ;  and  it  was  evidence 
that  the  governor  had  acted  from  malicious  motives. 

Lens,  Serjeant,  contra— \.  There  is  no  proof  of 
express  malice.  2.  Can  the  alleged  libel,  under 
the  circumstances  of  the  case,  be  said  to  have  been, 
published? 

GiBBS,  C.  J.«-I  am  of  opinion  that  the  plaintiff 
has  not  proved  the  want  of  probable  cause :  he 
bas.  giveii  no  evidence  of  acts  or  declarations  that 
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the  defendant  would^  ri^t  or  wrongs  dismiss  Mn*       I8I6. 
Wyatt  from  his  office:    now,  without  something'   ^"^^^^^^ 
which  fixes  positive  and  direct  malice,   the  first  9. 

counts  of  this  declaration  fail.  Mr.  WyatVs  of-  ^o",. 
fice  was  an  office  at  will;  the  governor  abroad 
could  only  suspend :  the  government  at  home  have- 
removed  Mr.  Wyait :  they  have  done  more  than 
confirm  the  suspension.  This,  up  to  a  certain  ex- 
tent, negatives  the  want  of  probable  cause :  but, 
it  is  said  that  the  subsequent  publication  of  the 
pamphlet  is  evidence  that  the  previous  suspension 
of  Mr.  ^alf  was  malicious  and  unjust.  Now,  the 
pamphlet  was  not  published  till  two  years  after  the 
suspension,  and  has  no  specific  reference  to  the 
grounds  of  that  suspension  :  the  charges,  there^ 
fore,  contained  in  it,  were  not  necessarily  the 
reasons  which  induced  the  defendant  to  dismiss  Mr. 
Wyait.  On  the  second  point,  I  think  the  delivery 
of  the  pamphlet  to  the  attorney-general,  not  be- 
ing for  any  official  purpose,  instruction,  or  advice, 
was  a  publication  ;  and  I  think  the  matters  it  con* 
tains  are  libellous. 

Verdict  for  plaintiff;  300^   on  the  count  for  a 
libel. 

Best  and  Pell,  segeants,  and  Richardson,  for 
the  plaintiff. 

Lens,  Serjeant,  Harrison,  Copley,  serjeant,  and 
Coltman,  for  defendant. 

With     regard     to     actions         The  points  snggested  by  the 

brought    by    inferior    against  case  in  the  report  are  these: — 

superior  officers,  see  Johmtone  1.  What  commanicatioDS  are 

V.  Sta«m,  I  T.  R,  548.  priTileged?  2.  What  eTidence^ 
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ih^ri  6f  j«9({ftcattorr,  muj  be 
adin?tted  upon  the  plea  of  not 
guilty,  in  mitigation  of  da* 
mages.  3.  What  are  the  ge- 
neral qoalities  of  the  jiistiA* 
ca^liori  of  a  libel  ?  4.  What 
sMi  Ommsni  io  Ihtf  pobliofltkMi 
of  » libel? 

I. — fVhat  commiiAicMons  are 

WitTi  regard  to  the  iirs< 
pornty  it  ties  rn  a  word  : — ^The 
lair  respects  commBniraliom) 
made  in  confidence,  notwrth« 
standing  they  may  be  false  and 
efroneoiifi,  and  prove  injurious 
to  tWe  party.  TMs  rule,  dt 
rather  limitation  with  respect 
to  the  general  law  of  libel,  ap«- 
plies  equally  to  words  written 
and  spoken.  It  is  meant  to 
protect  tTie  communications  of 
busi^es^,  and  the  necesi^ary 
confidenee  of  man  in  dmld. 
But^  if  the  communication  be 
malicious,  as  well  as  false,  and, 
under  the  cloak  of  confidence^ 
be  meant  to  defame,  it  is  no 
longer  within  the  protection 
of  the  rule.  The  law  not  only 
extends  this  exemption  to  the 
confidential  communications  of 
friendship,  but  to  all  such 
charges  as  necessarily  exclude 
the  suspicion  of  malice.  fVea^ 
ilxerston  ▼.  Haukins^  1  T.  R. 
1 10.  Dunmanr.Biggy  I  Campb. 
269.  Rex  t.  Hartj  2  Burn's 
fcccl.  Law,  77fi. 

Under   communications    of 


friendib'rp,  trA  of  conrM  io- 
eluded  those  of  nan  to  mtfUi 
in  the  aid  of  business,  duty^ 
public  or  prUate  functions, 
security  of  property,  or  of  the 
fhorals  and  manners  of  his  fa^ 
mtly  ;  in  a  wiml,  ^very  eoitt« 
niunicatioit,.the  objedt  of  wktci» 
is  to  assist  one  man  without 
injuring  another ;  and  to  dis- 
charge the  offices  of  a  miifn,  a 
ciffzeti,  and  a  Chfistfan.  The 
law  of  libel,  in  this  t^&p^tty 
otkly  repeats  and  confirms  the 
law  of  moral  duty  ;  and,  in 
any  doubts  on  this  head,  it 
may  always  lead  us  to  a  safe 
condosibn  in  laV,  to  enqtfiro' 
Simj^ly,  what  wat  oar  duty  as 
to  the  point  inf  diipnte  in  mo« 
rality. 

IL—fVkai  eoidencey  short  of 
jusifficainn^  mat/ be  admitted 
upon  the  plea  of  not  guilty  f 
in  mitigation  of  damages. 

With  respect  to  the  evi- 
dence wbich  may  be  admitted 
under  the  plea  of  not  guilty, 
a  few  remarks  may  be  neces- 
sary. 

The  plea  of  not  guilty  re- 
quires the  plaintiffi  on  his  pkrt 
to  prove  all  the  material  allega- 
tions ;  that  is  to  say,  the  publi- 
caTion,  and  atl  such  prefatory^ 
inducements,  as  are  the  adjuncts 
aAd  qualities  of  the  offence, 
as  stated  in  the  declaration. 
But  it  d6es  n6t  require  hiflAV 
nor  need  he  p^ore,  the  fkl^tj^ 
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df  the  ^worcb  ot  writing.  Tlie 
general  issue  does  oet  raise  the 
question  of  their  truth  ;  it  rests 
upon  the  defendant,  in  an  ad^ 
lion,  to  prore  their  tmth,  hat- 
ing first  fdiriy  apprised  the 
plaintiff  ef  his  intention,  by  e 
|»lea.  Under  the  plea  of  the 
general  issue,  Uie  defendant 
may  proye,  that  he  was  an  in-i 
nocent  publisher;  or  may  gir^ 
In  evidence  that  ttie  supposed 
libel  is  a  judicial  proceeding, 
or  the  copy  of  a  repcnrtof  the 
HoQs^  of  Commons  ;  that  it  is 
a  fair  narratiTe  of  a  trial  at 
law ;  that  it  has  been  innocent^ 
ly  published,  as  by  reading 
mit  of  a  book «  that  it  was  a 
mere  matter  of  caution  to  n 
friend,  and  without  maltce  in 
the  defendant ;  that  it  was  ad- 
monition, or  confidential  com-< 
munication  ;  thnt  it  was  the 
subject  of  limicable  or  Chris-* 
tian  reproof;  that  it  was  the 
fair  use  of  the  defendant's  own 
judgment  in  ttie  criticism  of 
works  of  art  or  literature;  that 
it  was  the  inresfigation  of  sci- 
ence: in  a  word,  all  such  mat* 
lers  of  defence  may  be  given  in 
evidence  under  the  general 
Issue,  as  in  reason,  and  there* 
fore  in  law,  are  sufficient  vin- 
dications. Many  of  these  de- 
fences may  be  specially  plead-' 
ed ;  and  if  the  defence  be,  that 
the  publicatioQ  was  a  trutf  re« 


OoRa^ 


|Mrt  of  a  trial  at  law,  it  onght        lgl6.* 
perhaps  to  be  pleaded  specialty,   ^^^^V^^ 
Ciirry  v.  fValUry  I  Bos.  and       WtArt 
Ful.  5^3.    The  defendant  may  ^' 

also,  on  the  general  issue, 
prove,  in  iDitigation  of  da^' 
mages,  such  facts  and  circum* 
stances  as  shew  a  ground  of 
sdsptoion,  not  amounting  to  ac- 
tual proof,  of  the  guilt  of  th^ 
plaintiff.  Earl  of  Leicester  v* 
Ifiilrer,  3Gampb.^5i.  Some^ 
thing  short  of  the  troth,  and 
to  shew  a  prdbable  occasion  of 
speaking  or  Writing  the  def»* 
matory  words,  nay  be  giveit 
in  evidehce  under  the  general 
issue.  <^  So  far,**  says  Lord 
Etlenborough,  ^*  I  essent  Ui 
the  case  of  the  Earl  QfLeieet^ 
ter  V.  fValier^  and  no  faru 
tber."  King  v.  Perrott^  H,  T- 

1814; 

la    Williann  v.   Calknderj 
50  Geo.  III.  T.  T.  K.  B.  MS. 

it  was  holden  by  the  same 
Judge,  that  ^Mhough  there 
was  no  justification  on  the  re-^ 
cord,  the  defendant  might  give 
in  evidence  somewhat  of  the 
real  character  of  the  plaintrff^ 
and  shew  that  it  was  not  un-^ 
blemished  and  entire^  But  if 
he  contend  that  the  libel  is 
substantially  true,  then  he  must 
plead  a  special  justification,- 
the  proof  of  which  lies  upon 
htm."  Holt's  Law  of  Libel, 
t70. 
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ISie.         III.— W^Aol  are  the  general 
Vi^V^^       quaUiies  of  the  justification 
^^^"  tfalWet. 

The  ground  of  the  action  oh 
the  case  for  a  libel,  it  the 
fuanium  of  injurious  damage 
which  the  person  libelled  either 
hasj  or  may  be  presumed  to 
have  sustained,  from  the  libel- 
lous matter.  It  is  erident, 
therefore,  that  if  the  subject  of 
the  libel,  both  in  its  substance 
and  measure,  be  truly  imputed 
to  the  plaintiff,  that  there  can 
be  ho  such  injurious  damage. 
The  reputation  cannot  be  said 
to  be  iiijured  where  it  was  be- 
fore destroyed.  The  plaintiff 
has  previously  extinguished  his 
own  character.  He  has,  there- 
fote,  no  basis  for  an  action  to 
recover  compensation  for  the 
loss  of  character,  and  its  con- 
sequential damage.  The  law 
considers  him  as  bringing  an 
action  of  damage  to  a  thing 
which  does  not  exist.  Least 
of  all  will  it  allow  such  a  ^f 
Bon  lucrariexmalAfinn&.  The 
law,  moreover,  has  herein  a  kind 
of  moderate  and  prudent  re- 
gard to  the  interests  of  society, 
which  are  in  some  degree  up- 
holden  by  the  awe  and  appro- 
hension  which  bad  men  enter- 
tain of  public  reproach.  Un- 
der all  these  views,  therefore, 
the  law  in  an  action  for  libel 
permits  the  defending  party  to 


justify  by  all^tog  that  whit 
he  has  said  is  tree. 

The  authorities  for  the  po- 
sition that  the  defendant  may 
plead  the  truth  of  a  libel  iir 
justification,,  are  the  dkta, of 
llobart,  C.  J,  in  Lake  v.  Hat^ 
ton,  Hob..  Rep.  ^3.  and  of 
Holt,  C.  J.  in  an  anonymous 
case,  11  Mod.  99.:  but  the 
position  is  warranted  by  the 
general  principles  of  law,  as 
applying  to  the  remedies  for 
civil  damage,  and  the  uniform 
practice  at  the  present  day. 
J'Jnson  V.  Stuart,  1  T.  Rep. 
750.  All  the  Judges  gave  their 
opinion  to  this  effect  in  Parlia- 
ment, upon  questions  put  to 
them  on  the  Libel  Bill,  1793. 

A  jostificatiou  of  a  libel, 
however,  in  the  cases  in  which 
it  is  admitted,  must  not  be 
pleaded  in  loose  and  general 
terms ;  but  it  must  affirm  the 
truth  of  the  very  point  and  sub^ 
stance  of  the  imputed  slan- 
der. The  law  does  not  allow 
pleas  of  justification,  contain- 
ed in  general  charges  of  fraud 
and  felony  committed  by  the 
plaintiff,  because  they. do  not 
apprize  the  plaintiff  of  the  de- 
fence which  is  intended  to  be 
set  up.  Newman  v.  Bailey, 
cited  1  T.  R.  760.  J' Anson  v. 
Stuart. 

The  justification  of  a  libel 
must  state  issuable  facts,.  an4 
the  particular  acts  and  offences 
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with  which  the  defendant 
charges  the  plaintifF.  Hohnes 
T.  Catesby,  1  W.  P.  T.  4.  543. 

In  an  indictment,  howeref, 
or  an  information  for  a  libel, 
the  ground  of  the  legal  pro- 
ceeding 18  tptallj  different. 
The  basis  here  is  the  actual  or 
possible  injury  to  the  public 
peace.  Now;  it  evidently 
makes  tio  difference  in  the  mis- 
chief of  a  libe),  in  this  point  of 
yiew,  whether  the  subject  be 
true  or  false.  A  hed  man  is  as 
likely,  and  indeed  more  so,  to 
revenge  himself  than  a  good 
man.  *"  The  truth  or  falsehood 
is  totally  immaterial  in  the 
mischief.'  The  law,  therefore, 
as  a  ju!(t](ication,  puts  them  out 
of  the  question.'  'The  act  it- 
self is  a  posiitiye  crime  ;  and, 
therefore,  like  theft,  perjury, 
&c.  admits  but  one'  simpfe 
plea,  that  nof  not  guilty. 

This  doctriue^is  so  firmly 
settled,  and  so  essentially  neces- 
sary to  the  maintenance  of  the 
King's  peace,  and  the  good  or- 
der of  society,  that  no  Court 
of  Justice  has  at  any  time  ail- 
lowed  it  to  be  drawn  into  de- 
bate, 5  Coke,  \% ;  Hob. ^53. ; 
Hawk,  P.  C.  c.  73.  s.  6.  It 
is  well  observed  by  Lord  Coke^ 
and  is  indeed  derived  from  the 
admirable  example  of  the  Ro- 
man law,  that,  in  a  settled  state 
of  government)  the  party  ag- 
^ridved  dught  to  complaid  for 


every  injury  done  to  him  in 
the  ordinary  course  of  law, 
and  not  to  rerenge  himself  by 
the  odions  means  of  libelling| 
or  otherwise.  '    *  « 

In  indictments^  the  word 
Jiihe  is  part  of  the  formal  de- 
scription of  the  crime.  It  is, 
however,  merely  formal,  and 
not  material.  It  is  in  fact 
one  of  those  popular  adjuncts, 
which,  in  the  simpler  times  of 
the  law,  crept  from  common 
discourse  into  the  language  of 
pleading.  It  has  therefore  been 
retained ;  but,  like  ^<  the  in^ 
stigation  of  the  devil,"  in  an 
indictment  for  murder,  it  h 
merely  surplusage.  It  is  the 
duty,  and  has  always  been  the 
practice,  of  courts  of  justice,  to 
separate  the  substance  of  crimes 
from  their  formalities,  and  to 
require  proof  only  of  what  is 
material. 

The  epithet  false  is  tot  ap- 
plied to  the  propositions  con- 
tained in  the  libel,  but  to  the 
aggregate  criminal  result,  the 
libel.  *  Faliiu  libellus  is  used 
in  the  description  of  a  libel,  as 
J^usprodiior  in  high  treason  ; 
that  is  to  say,  wickedly,  with- 
out true  cause  or  jnstificationr. 
In  point  of  sub<;tance,  the  al- 
teration in  the  description 
would  hardly  be  noticeable  in 
law,  if  the  epithet  were  veru$ 
instead  of falstis. 

The  law,  however,  with  that 
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181Q.        pn)deDce  with  nFhlch  it  qoali? 
\^^^^i^  6^s  all  its  eoactoients  for  the 
WTATt       public  good,  has  administered 
'•  ao  iDdirect  check  orer  any  pos- 

***  sible  mischief  which  a  bad  char 
facter  might  effect  Bader  this 
.shelter.  Upon  as  appUcatioa 
for  %  criminal  iofonnation)  the 
party  libelled  most  deoy  upop 
oath,  if  the  charge  be  capable 
of  a  distiaqt  negatife,  the  truth 
of  the  matter  alleged.  The 
Cofirt  will  n^t  essist  him  with- 
out this  self-purgation.  Hp 
iDust  qome  forward  with  clean 
J^inds.  They  will  not  indeed, 
«s  e  matter  of  course,  permit 
the  defendant,  in  his  answer  io 
a  conditional  rule,  to  justify 
the  truth  ;  but  they  produce 
the  same  effect,  by  compelling 
the  prosecutor,  when  it  is  pos- 
sible, to  swear  to  the  falsehood. 
,  And  in  respect  to  indictp 
ments  for  libel,  from  the  yery 
.mannar  in  which  an  indictment 
i^  preferred,  ante  corpus  comi* 
tf^m^  by  which  country,  it 
nyst  he  presumed,  the  charac« 
ter  of  the  party  U  sufficiently 
J^nown,  a  similar  check  is  adf 
mibistered:  add  to  this,  the 
uniform  practice  of  the  Grand 
Jury  to  examine  the  prose^ 
ci^or,  upon  oath,  te  the  mat*- 
ters  of  the  libel,  which  answers 
the  same  purpose  as  an  eip 
(culpetery  affidaTit  upon  a  mor 
tioQ  for  a  crii^inal  infornaT 
tioa     Thiu>  ir»  see  <  the  hiw 


of  Enghnd  stapds  ^le%r  of 
any  immoral  coaatenance  ^f 
vice,  or  mischievous  dinivnii- 
tion  of  that  salutary  check 
upon  bad  mep,  public  opifiiofi 
aud  report. 

IV.—PVhai  shall  amount  ta 
the  publication  of  a  LfibeL 

In  order  to  yaaiptain  a  civil 
or  criminal  preceediog  for  a 
libel,  it  is  necessery  to  sheir 
that  it  was  published.  Until 
the  publication  the  act  is  not 
complete  in  its  mischief;  be- 
fore  it  is  dispersed  abroad  ft 
can  produce  no  present  or  ae- 
tnal  injury  either  to  the  pabllc 
or  the  individtttl ;  and,  until 
then,  there  is  a  hcsts penUeniim 
on  the  part  of  these  concerned 
in  the  composing  or  writing. 

Therefore,  if  a  roan  deliver 
by  mistake  a  paper  out  of  bis 
study,  .it  Is  net  a  publication, 
though  it  be  a  libel.  6  Mod. 
167, 

The  reading  of  a  libel  ia 
the  presence  of  enother  with- 
ont  knowing  it  to  be  a  libel, 
with  or  without  malice,  doea 
not  amount  io  a  publication. 
4  Bee  Abr.  45B.  Also  it  i« 
holden,  that  ha  who  repe^ 
part  of  a  lib^l  in  o^errim^nt, 
without  any  pnrpp^  Qf  defa* 
nation,  is  not  punishable.  Sot 
Hawkins  iays^  t|ia  reatonablei- 
ness  of  this  opiniop  May  JHstljr 
Ihq  %iiie0tioQedy  fer  thM  jestf 
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of  Ak  kind  are  not  lo  t^  en- 
dinred,  and  the  injury  to  ikB 
party  griet ed  is  no  way  les* 
jened  by  the  merriment  of  him 
vho  maket  light  of  it.  Haw^ 
kins,  P.  C.  c.  73.  §  14.  Sat 
It  seems  to  be  settled,  that  if 
ke  who  has  either  read  a  libel 
kimself,  or  who  has  heard  it 
read  by  another,  should  after^ 
wards  iqaifdoiisly  read  or  re» 
peat  any  part  of  it  in  the 
presence  oC  othem,  or  le^d  or 
fhew  it  to  another,  he  is  guilty 
•f  an  unlawful  pttblicatipp. 
Hawk.  P.  C.  c.  73.  %  IQ- 

Bat  hairing  a  copy  nf  a  Hbel 
if  no  pnblicatioo.  Yin*  Abr, 
It.  «4.  It  i%  seid  by  I-ord 
Coke,  in  the  ease  de  liheUUfy* 
mosis^  to  hare  been  resolved ; 
that  if  one  finds  a  libel,  and . 
would  keep  himself  out  of 
danger,  if  it  be  composed 
against  a  prtrate  man,  the 
finder  may  either  bum  it,  or 
deliTer  it  to  a  magistrate ;  but 
if  it  concerns  a  magistrate,  or 
other  public  person,  the  finder 
oti|r^  presently  to  delirer  it  to 
a  magistrate,  to  the  intent  that 
by  examination  and  industry 
the  author  may  be  found  out 
and  punished.  But  it  has 
been  justly  obserred,  that  the 
not  delirering  it  to  a  magis- 
trate was  only  punishable 
in  the  Star  Chamlier  at  the 
height  of  its  despotism,  and 
that  the  barely  ha? in|^  i^  libe) 


in  one's   custody  wm  no  of*        j^m^ 
fencf.lV|Mit»3.;cofi/rfre^b,  \^y^^ 
3  Salk.  41$ ;  Lord  lUyw-  417.       Wyatx 
3  Camph.  393. 

Upon  the  trial  the  Ube)  must 
be  produced;  andl^pre  it  if 
read,  it  must  be  proved  that  it 
was  pnblished  by  the  defeodi||it, 
or  by  others,  with  his  pfirily. 

It  is  not  competent  to^«  de^ 
/endant  chaif^  with  haTliif 
published  a  libel,  tp  pr9T<'  th^t 
a  paper  similar  to  that  f^r  the 
publieation  of  which  he  is  pre^ 
eecuted,  was  pabtishod  on  fer<r 
mer  occasions,  by  other  per- 
sons, who  hare  never  beoo 
prosecuted  lor  it.  Remw.fl^itf 
6  T.  R.  436. 

Proof  that  the  libel  was  coofi 
tained  in  a  letter  directed  to 
the  plaintiflf,  and  delirered  into 
the  plaintiff's  hands,  is  not  suf- 
ficient proof  of  a  publication  to 
maintain  an  action ;  but  an  in- 
dictment or  information  will 
lie. 

No  matter  which  is  stated 
in  any  memorial  or  petition 
against  the  conduct  of  magis* 
trates  or  public  officers,  shall 
be  deemed  a  libellous  publica- 
tion, if  it  be  done  bond  fidt 
with  a  Tiew  of  obtaining  re- 
dress;  and  likewise  if  it  be 
addressed  in  the  proper  chan- 
nel by  which  such  redress  may 
be  had ;  that  is,  to  the  persons 
who  may  be  presumed  to  hare 
power  to  give  such  redress* 
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A|.  where  the  defendant, 
being  Deputy  Goverhor  of 
Oreenwicb  Hospital,  compiled 
and  wrote  a  large  Tolaoie,  of 
which  he  printed  sereral  co- 
pies, containing  an  account 
of  the  abuses  of  the  hospi- 
tal, and  treating  the  charac- 
ters of  many  of  the  officers 
•f  the  hospital,  (who  were 
public  officers)  and  Lord  Sand^ 
wkh  in  particolar,  who  was 
then  First  Lord  of  the  Admi- 
ralty, with  moch  asperity.  He 
distributed  the  eopie»  to  the 
goDemors  of  the  hospUai  only  ; 
but  it  did  not  appear  that  he 
had  given  a  copy  to  any  other 
person.  On  a  rale  for  an  in- 
formatioQ  for  this  libel,  Lord 


Mansfield  obserred, — 4hat  this 
distribution  of  the  copies  to 
the  persons  only  who  were 
from  their  situations  called 
on  to  redress  grievances,  and 
had  from  their  offices  coin* 
petent  power  to  do  it^  was 
not  a  puhhcaiion  sufficient  to 
warrant  a  criminal  informal 
tion  ;  and  he  seemed  to  think, 
that  whether  the  paper  were 
in  manuscript  or  printed,  un^ 
der  these  circumstances,  mad^ 
no  diffisrence.  Rex  t.  BaHlie^ 
M.  T.  90  Geo.  Hi.  B.  lU 
Oliver  ▼.  L.  W.  C.  Betdinckj 
3  Taunt.  456.  and  Jekyll  t. 
Sir  John  Mo&re^  %  New  Rep. 
341.  Holt's  Law  of  Libe}^ 
172, 
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SITTINGS  AFTER  TRINITY  TERMj  »fi  GEO.  Jll. 
IN  LONDON. 


Beeching  and  Otbera  v.  Gow&tl. 


THIS  was  an  action  for  money  had  antd  r€-  Aimikw* 
ceived.    The  plaintifl$  are  bankers  at  Tun-  ''"*'T2L 
bridge.    On  the  5th  of  March,  1816^  the  defend-  eJ^J^" 
ant  brought  some  note*  to  their  bank,  which  be  Sji^u^t*** 
desired  to  exchange  for  Tunbridge  notes;  they  i^^kJ^ 
accordingly  gave  him  their  own  notes,  and,  amongst  ,"4ut'K« 
other  notes,  they  receiyed  from  him  a  10/.  note  of  p'"*"''  ■'"•  '*^ 
the  Kentish  Bank,  payable  at  the  banking  house  5-^^fd*?  * 
at  Maidstene,  and  at  RamsboUom't  t^ud  Go.  in  h^'defwce 
/.ondon.      The  plaintiffs  sent  the   10/.  note  to  LL^whCot' 
London  on  the  evening  of  the  6th ;  on  the  6th  it  iTo'idwhL'*" 
was  presented  for  payment  at  Ramsboltom'a,  whose  •"'"  '""•'  **' 
house  stopt  on  that  day,  and  the  note  wa«  disho-  p'"»v'''th'.tif 
noured.   It  was  returned  to  the  plaintiffs  on  the  7lli    Ed"  m^d- 
and  notice  was  then  given  to  the  defendant ;  but  he  6^,rwhlch 
refused  to  pay  it.    Bamnbottom'B  house  paid  the  ro'nV^ieT 
whole  of  the  5th  of  March,  and  shut  up  on  the  ""'* """"' 
6th.    The  Maidstone  Bank,  which  had  issued  this  •o^dhave'" 
note,  paid  the  whole  of  the  6th,  but  shut  up  dn  *""^* 
the  7tb.    Maidstone  is  only  fourteen  miles  from 
Tunbridge;  aad  the  pbintifib  had  an  ^g^at  there. 
Vot.  I^  Y 


GOWER. 
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18W.  Best,  Serjeant,  for  the  defendant. — The  plain- 

^^'^^^'^^  tiffs  have  chosen   to  send  this  nole   to  London, 
and  Others  which  was  more  than  double  the  distance  of  Maid- 
V.         stone  from  Tunbridge.     Had  they  sent  it  to  Maid- 
stone on  the  day  on  which  they  received   it,   or 
upon  any  time  the  next  day,  it  would  have  been 
paid.     They  have  been  guilty  of  laches. 

GiBBs^  C,  J. — I  am  of  opinion,  as  the  note  was 
payable  at  both  places,  that  the  plaintiffs  had  an 
option  to  present  it  at  either. 

When  a  wit.  When  the  plaintiffs'  and  defendant's  counsel  had 
«»niination,  closed  their  case,  the  Chief  Justice  called  up  a 
^SJJj^^  witness,  (who  had  been  examined  and  cross-exa- 
'^BUM^^  is  "**"^^  before,)  for  the  purpose  of  asking  him  a 
Dotto  be ques- question.  Prom  the  answer  which  he  gave,  a 
doubt  arose  upon  his  interest. 

Best,  Serjeant,  contended,  that  if  a  witness  ap- 
peared interested  in  any  stage  of  the  trial,  an 
objection  might  be  taken  to  his  competency ;  and 
if  the  objection  were  good,  his  evidence  ought  to 
be  struck  out.  He  claimed  to  be  permitted  to  cross- 
examine  him  again  for  the  purpose  of  proving  him 
interested,  and  relied  upon  Stone  v.  Blackbume, 
1  Esp.  N.  P.  37. 

GiBBs,  C.  J. — Pormerly  objections  to  the  com- 
petency of  a  witness  were  only  permitted  to  be 
taken  on  the  voir  dire :  the  rule,  for  the  interests 
of  justice,  has  been  extended,  and  it  is  permitted, 
counsel  to  •  take  an  objection  to  a  witness  at  any 
time  duriiig  his  examination;  but,  wben^he  witness 
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leaves  the  box,  there  k  an  end  of  all  questions*  to 
his  competency.  After  he  has  gone  through  his 
examination,  and  the  defendant's  counsel  has  heard 
all  he  has  sworn,  and  has  it  in  his  power  to  use  his 
evidence  in  his  favour  if  it  be  beneficial  to  him^ 
}t  would  be  gross  injustice,  when  his  testimony  is 
closed,  to  4ake  an  objection  to  his  competency.  I 
admit  that,  in  the  progress  of  a  witness's  exaroina> 
tion,  an  objection  may  be  taken  at  any  time ;  but 
when  he  has  left  the  box  bis  competency  cannot 
be  attacked. 


1816. 


Beechiito  ' 
and  Others 

V. 
GOWXR. 


Verdict  for  the  plaintiff. 
Blossett,  Serjeant,  and  Taddy,  for  the  plaintiff. 
Best,  Serjeant,  and  Gaselee,  for  the  defendant. 


The  parties  in  the  former 
cause  were  piaintiffs.  This  was 
likewise  an  action  for  nionej 
had  and  receiTed.  The  de- 
fendant paid  the  plaintiffs  a 
check  of  WL  drawn  on  the 
Maidiione  Bank  on  the  6th  of 
jfyriL  It  was  giren  to  the 
plaintiffs  at  the  time  of  Tim- 
bridge  market ;  and  they  gaTO 
their  own  notes  in  exchange. 
It  was  giTen  some  time  before 
the  post  set  oat  on  the  dth. 
The  plaintiffs  kept  it  all  the  5th 
and  6th,  bat  sent  it  to  Maid' 
Hone  by  the  carrier  on  the 
moniingof  the7th.  Thecarrter 


reached  Maidiione  Bt  9  o'clock 
on  the  7th ;  bat  the  Maidstone 
Bank  did  not  open  that  morn- 
ing. If  it  had  been  sent  bj  the 
post  of  the  0th,  it  would  hare 
reached  Maidiione  at  an  hoar 
earlier  (▼ii.)  at  eight  o'clock 
in  the  morning  of  the  7th. 

Beiif  Serjeant,  for  the  de- 
fendant, contended  that  the 
plaintiffs  had  been  goiltj  of 
laches. 

Bioaeiij  Serjeant,  for  the 
pontiffs,  coniri^  relied  on 
Riekjbrd  t.  lUdge^  %  Campb. 
fi37. 

GiBBS,  C.  J.^The  piaintifiii 

% 
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and  Others 

V. 


ctondt  viCAMT ;  tlley  itote  Immi 
gatlty  of  laebes*  I  will  not 
ny  that  it  was  not  their  dutj 
to  have  sent  the  check  off  by 
the  post  of  the  5th ;  bat  the 
eitreme  time  np  tv  which  they^ 
wpere  justified  io  kee|4ng  it, 
was  tUi  the  post  of  the  ^dth. 
They  do  not  send  it  tUl  the 


rtk.  It  does  Doe  matter  when 
the  carrier  arrived;  they  mm% 
suffer  for  their  negligence. 

Plaintiffs  nonsuited* 

Blossetij  Serjeant,  and  Tad' 
djfj  for  the  platntlffr . 

Besi^  seijeant,  and  ^osefe^^ 
for  the  defendanftk 
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GouasR  V.  JoiLT.  j^,  j^ 

THIS  was  «n  action  agRinst  a  common  car-     Tbongh  a 
rler,  bronglit  to  recover  the  value  of  a  par-  S^li"1|J2it 
eel  of  silk,  vrhicb  bad  been  lost  in  the  convey-  hu  responsi. 

"^      ouity,  a  notice 

aiice  from  Evesham,  in   WorcesUrshire,  to  Ltm-  ©f  certain  ii- 

«  mitationi  on 

won.  his  i^eoenil  li- 

ability, sus- 
pended at  the 

The  plaintiff  had  employed  a  person  of  the  name  f^»w«  of  his 
of  Shenstone,  at  Evesham,  as  a  tlirovi^sier :  it  was  not  anai*riip. 
his  duty,  by  contract,  when  the  silk  was  fit  to  be  of goodlraun^ 
naed,  to  send  it  up  to  tatidon  ;  and  be  was  to  pay  p*Ia™^,f^here 
the  caurriaffe.     The  defendeat  was  the  wroprietor  n«»?<^hno- 

,,.  ,  T     r  tice  18  given, 

of  a  ivBggan  Uraveiiing  between  Worcester  and 
London,  aad  passiiig  throng  Evesham.  M 
Worcester  a  notice  was  publicly  suspended  in  ihe 
office,  by  which  the  defendant  professed  that  be 
would  not  be  responsible  "  for  cash,  jewels,  lace^ 
silk,  &c.  however  small  the  value,  unless  the  i^oods 
were  specified,  and  entered  as  such ;  a  special 
agreenent  ipade  for  the  carriage  of  the  same,  and 
a  premium  paid  accordingly/'  In  the  LoMdon 
ofice  a  notice  was  suspefided,  in  its  general  effect 
similar,  but  differing  in  aiany  particukirs  from  the 
meat  Worcester,  There  was  no  notice  put  up 
at  tke  receiving  house  at  £x>esham;  and  the  silk 
vnts  taken  in,  and  (be  ^rriage  paid^  in  tbe  or-r  ^ 
dinary  manner. 

Onslow,  Serjeant,  and  Richardson,  for  the  de- 
feidaiit^  made  an  olgection,  that  the  defendant,  as 
carriers  were  by  btw  permitted  to  do^  had  iisQite4 


GOUGER 

u 
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18V0.  his  responBibility  :  he  says  he  will  not  be  answer- 
able for  ''silks,"  unless  specified,  entered^  and  re- 
ceived upon  a  special  agreement.    He  gives  this 

Joixt/  notice  publicly  in  his  offices  at  Worcester  and 
London.  Tbia  was  not  an  Evesham  waggon^ 
but  a  Worcester  waggon.  It  is  sufficient  if  the 
notice  be  made  public  at  the  termini  of  the  jour- 
ney. No  case  had  determined  that  a  notice  was 
necessary  at  every  public- house  on  the  road  where, 
goods  were  received. 

Shepherd,  S.  6.  control. 

GiBBS,  C.  J.  The  carrier  is  responsible,  unlei0 
express  notice  be  brought  home  to  the  plaintiff. 
But  a  notice  of  certain  limitation  upon  his  ge^ 
neral  responsibility,  suspended  at  hia  offices  in 
London  and  Worcester,  will  not  attach  upon  the  de- 
livery of  goods  at  an  intermediate  place^  where 
no  notice  is  stuck  up.  Goods  delivered  at  such 
places  come  under  his  general  responsibility ;  and 
he  is  answerable  for  their  loss.  It  has  been  hplden 
by  Lord  Kenyon,  that  notices  at  the  termini  of  ft 
journey  were  not  sufficient  to  protect  carriers  with 
respect  to  goods  taken  in  at  intermediate  receiving 
houses.  His  Lordship  added^  that  carriers  should 
be  cautious  that  their  notices  corresponded  in  all 
places  where  they  were  affixed^  or  their  liability 
would  be  affected  by  a  variance. 

Shepherd,  S.  G.  and  Comyn,  for  the  plaintiff. 

Onslow,  Serjeant^  and  Richardson,  for  the  de^ 
fendant.  > 
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A^  Tariety  of  cases  has  esta- 
blished, that  notices  of  the  kind 
stated  in  the  text  are  binding 
upon  the  public.  The  cases 
are  indeed  almost  too  familiar 
to  be  cited,  Clayy.  WiUan^  1  H. 
Black.  398.  Itett  ▼.  Mouniatn^ 
4  E.  R.  370.  Nkhoison  v.  fFt/- 
/flfi,  5  E.  R.  507.  Indeed,  in 
a  lerj  old  case,  Kenrick  ▼. 
Eggleston^  Aleyn  93,  it  was 
decided  that  the  liability  of  a 
carrier  might  be  restrained'. 

The  exemption  of  carriers,* 
by  reason  of  notices  of  this 
sort,  has  been  carried  to  it9 
utmost  extent ;  and  the  present 
disposition  of  our  courts  of 
justice  is  to  curtail  it.  It  can* 
not  indeed  be  supported  upon 
any  other  ground  than  that  a 
carrier,  who  obtains  a  small 
rewaid  only  for  the  carriage  of 
goods,  should  not  be  held  liable 
to  a  large  amount. 

Carriers,  therefore,  are  ex- 
empted from  liability  where 
.  the  goods  are  of  a  much  larger 
?alue,  than,  from  a  knowledge 
of  their  bulk  and  quality,  they 
could  possibly  guess  them  to 
be :  but  this  exemption  does 
not  apply  to  goods  of  a  large 
bulk  and  known  quality, where 
the  Talue  must  be  obvious. 
Therefore,  in  a  recent  case, 
Beck  ▼.  Evans^  16  Ea$t 
^44.  it  was  determined,  that 
a  public  notice  giTen  by  car- 
riers, that  they  would  not  be 


answerable  for  certain  spiBcified 
articles,  or  any  other  goods  of 
what  nature  and  kind  soeTer, 
aboTe  the  Talue  of  5/.  if  lost, 
stolen  or  damaged,  (unless  a 
special  agreement  was  made,* 
and  a  premium  paid  at  the' 
time  of  deliTery,)  was  helif 
not  to  extend  to' goods  which' 
did  not  fall  within  any  of  the 
specified  articles ;  and  whtcl\^' 
from  their  bulk  -  and  quality, . 
communicated  to  the  carriers 
at  the  time  of  their  delivery, 
must  have  been  known  tees-' 
ceed  the  Talue  of  64. . 

Such  notices,  therefore, 
though  in  their  terms  made 
to  extend  to  anif  goodt  of  whai 
nature  andkind  soetfer^  (which 
is  now  the  general  tenor  ef 
such  notices  suspended  in  the 
office  of  carriers,)  cannot  be 
indefinite,  but  must  be  con- 
strued with"  reference  to  the" 
subject  nmtter^  and  t0  eases 
where  the  carrier  has  no  means' 
of  knowing  what  is  the  nature 
of  the  goods  Committed  to  his 
care,  Doxon  t.  Fromontj  4 
Campb.  40. 

3.  A  carrier  cannot  stipu- 
late for  exemption  from  the 
consequences  of  his  own  mis- 
conduct ;  and  is,  at  all  events, 
liable  for  damage  arising  from 
gross  negligence.  If  goods, 
therefore,  are  entrusted  itr 
him,  and  he  Is  guilty  of  any 
misfeazance,  or  gross  neglect, 


1816. 


sao 
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his  notice  will  not  protect  bim, 
B€ck  T.  Evansj  anie.    A  loss 

GouGiBr     arising  from  the /icr#ona/ de- 
V.  IwaXt  of    the  carrier,  is  not 

JoLLYw  within  the  icope  of  such  no- 
tice, which  was  meant  to  ex- 
empt the  carrier  from  losses  bj 
accident  or  chance,  &c.  L^on 
V.  Welk^  &  East  428. 

3.  Although  there  is  nothing 
niireasonable  in  a  carrier  re- 
qnlving  a  greater  sum  when 
he  carries  goods  of  a  greater 
ia|ae,  he  Is  not  permitted,  bj 
law,  to  charge  what  he  pleases. 
A  carrier  is  liable   to  carry 


every  thing  that  is  bronghi  to 
him,  for  a  reasonable  snm  to 
be  paid  for  the  same  carriage ; 
and  cannot  extort  whst  he 
pleases,  per  Lanr^nce^  J.  in 
IfafTSff  T^  Packwood^  3  Taunt. 

See  likewise,  as  to  the  re- 
sponsibility of  carriers,  and  the 
manner  of  declaring  in  actions 
brought  against  them,  Clarke 
¥.  Cray,  6  East  564.  C%- 
ton  T.  Httnti^  3  Campb.  ^. 
Cobden  ?.  BoUon^  1  Campb. 
lOS.  BuUkr  T.  Heam^  % 
Campb.  41il. 
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THIS  action  was  brought  to  recbvev  981.  the    Parties  mf 
.  -    ,  rt  .  come  to  an 

moiety  of  the  expense  of  erecting  a  party  agreemeDt  to 

^vrail  between  the  pktintiff^i  house  and  a  house  oc*  the'ibiwajltiet 

cupied  by  the  defendant.    Upon  the  eridence,  it  AeL'^"^^i"« 

appeared  that  the  old  party  waM  being  out  of  repair,  JJJ^JPJ^''  ^^ 

it  became  necessary  to  rebuild  it;  that  the  plain^  owner  of  the 

tiflp  applied  to  the  defendant,  who  enquired  what  of^^Thich  u'^ 

the  expense  would  be ;   and,  upon  being  told  his  l^baiid^ng^r 

proportion,  said,  ''  Very  well,  !  shall  expect  to  pay  Joffiri^li 

what  is  riffht  and  foir/*    About  six  weeks  after  the  »"™«»  •{».«  "- 

wall  was  rebuilt,  the  plaintiff  called  on  defendant  by  a  promiV 

for  10/.  in  part  payment ;  the  defendant  satd  it  was  there^irriafr 

not  convenient  for  him  to  pay.     It  appeared  that  aUonTo^wjr 

the  defendant  paid  rent  to  two  persons,  (viz.)  312*.  S®^.*"h*^"*** 

to  one,  and   18/.  to  another:  the  wall  was  rebuilt  mise,  resulting 

in  September  1815.     Since  the  action  was  brought,  paionof  the* 

the  defendant  has  offered  his  lease  for  sale  for  300/.  mu^^^and^o^ 

It  was  admitted  that  no  notice  of  accounts,  as  di-  beVefwrthe 

rected  by  the  act,  (14  Geo.  III.  c.  78.  §  41.)  had  J"rytbatheu 

•^  ^  J         /  owner  of  the 

been  delivered  to  the  defendant,  or  left  at  his  house,  improved  rent 

Especially  in 
a  case  where 

Vaughan,  serjeant,    for  the  defendant,    made  deweof  bu' 
two  points  :— 1.  The  41st  section   of  the  Build-  ^^eJTtf  "ftlTd 
inar  Act  throws  the  burthen  of   rebuilding  and  Wiiewetosaie 

.  .  .  11  .  ^^      ,      forasnmof 

repairing  party   walls  upon    the   otoner^   of  the  moneyingroM. 
improved  rent      There    was    no    evidence   that 
defendant    was   such   owner.      The  &ct  of   his 
having  oiered  bis  lease  for  sale  long^  after  the 
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isier.  wall  was  rebuilt^  did  not  prove  his  original  Ha-- 
bility.  Had  he  even  sold  his  lease  for  a  pre- 
mium^ it  would  not  make  him  liable  as  owner  of 
an  improved  rent ;  for  it  is  in  evidence  that  he 
pays  rent  to  two  distinct  persons^  one  or  other  of 
which  rents/  in  the  absence  of  evidence,  may  be 
prteiifhed  to  be  an  improved  rent.^ — 2.  His  promise; 
to  pay  must  be  construed  with  reference  to  his  legBl 
liability.  If  the  obligation  to  repair  be  in  another- 
person,  such  promise,  not  being  in  writing,  was  void 
by  the  statute  of  frauds.  But  the  effect  of  the 
words  is  not  a  general  promise ;  nor  does  it  dis« 
pense  with  the  provisions  of  the  Building  Act. 
"I  shall  pay  what  is  right  and  fair."  This  is  no- 
dispensation  of  the  means  prescribed  by  the  statute 
for  ascertaining  what  is  "  right  andikir/' 

GiBBs,  C.  J.— The  act  requires  certain  form^ 
which  must  be  complied  with  against  an  adverse 
occupier.  But  neither  the  Act  of  Parliament,  nor- 
the  forms,  are  very  clear  and  precise.  I  agree  that 
the  owner  of  the  improved  rent  is  alone  liable* 
But  there  are  two  questions  in  this  case  : — 1.  Have 
not  the  parties  come  to  an  understanding  to  dis- 
pense with  the  formalities  of  the  Building  Act; 
which  they  may  do?  2.  Has  not  the  defendant 
made  himself  liable  by  his  promise  ?  He  desired  to 
know  what  the  expense  would  be,  and  agreed 
to  pay  his  moiety.  He  assumes  the  responsibility- 
upon  himself;  and,  as  occupier,  there  is  sufficient 
consideration  for  him  to  make  such  agreement; 
supposing  him  not  to  be  the  owner  of  the  inrir 
proved  rent,  though  there  is  a  strong  presumption 
that  he  is  such  owner.    The  construction  of  the 
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evidence  will  be  for  the  Jury  ;  but  I  think  the  plain-       isifi. 

tiff  entitled  to  recover.  v^'V*^^ 

Steward; 

Verdict  for  the  plaintiff,      ^nni, 
.   Beat  Serjeant,  and  Omlow,  for  the  plaintiff. 


yaughan,  seijeant,  and  R093,  for  the  defend- 


ant. 


In  the  next  term,  a  motion 
was  made  for  a  new  trial,  but 
the  Court  unanimoosly  concur- 
red  in  opinion  with  the  L.  C.  J. 
It  is  to  be  lamented  that  the 
Hth  Geo.  III.  c.  78.,  an  act 
of  parliament,  of  the  last  im- 
portance in  cities  and  towns, 
should  in  some  of  its  provisions 
be  so  difficult  of  application ; 
and,  in  all,  so  hard  to  be  un- 
derstood. Cases  are  constantly 
occurring  upon  the  construc- 
tion of  the  clauses,  particu- 
larly at  NisiPrius.  The  result 
of  what  has  hitherto  been  de- 
termined ^eems  to  be  this. 

The  act  protides,  that  every 
owner  of  a  house  who  shall 
think  it  necessary  to  pull  down 
and  rebuild  any  party  wall, 
in  case  the  owner  of  the  ad- 
joining house  will  not  agree 
touching  the  same,  shall  give 
three  months'  notice  in  writing 
to  the  owner  if  known,  or, 
otherwise,  to  the  occupier  of 
such    adjoining  house,  of  his 


intention,  by  delirering  a  copy 
of  such  notice,  kc.  In  thi$ 
notice  he  is  to  name  his  sur^ 
▼eyors ;  the  time  of  attendance ; 
and  to  require  the  other  owner 
to  appoint  two  other  snrreyors 
to  meet  them,  at  the  appointed 
time  and  place,  to  certify  the 
state  of  the  party  wall,  &c; 
The  act  then  makes  prorisione 
in  case  of  the  default  of  one 
party,  by  directing  the  ol/encl- 
mg  surveyors  to  certify  the 
state  of  the  premises  to  the 
justices  at  the  quarter  sessions, 
&c. ;  th^  certificate  to  be  filed  i 
an  appeal  to  be  permitted  with« 
in  a  reasonable  time,  &c. ;  if 
no  appeal,  or  if  the  certificate 
be  confirmed  on  appeal,  the 
party  who  has  followed  the 
provisions  in  the  act,  may  poll 
down,  rebuild,  Ao.  The  41st 
section  then  directs  how  the 
expenses  of  the  pnrty  rebuild^ 
ing  are  to  be  reimbursed  by 
the  owner  of  the  adjoinin|^ 
house;  to  what  amount,  and 
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1816.        in  vhiLt  fir^poiiioiip,  9«^  tec* 
^>^^V^^  Hon.      It  then   directs,  that, 
SrirarAiiT     nf ithiD  ten  dajs,  &c.  after  siich 
^'  party  waJl  shall  be  built,  such 

**"'"•  irst  builder  shall  leave  at  such 
adjoining  house  a  true  account 
in  writing  of  so  much  thereof 
for  which  the  owner  of  such 
sdjoiiiiog  house  shall  be  Kahle 
to  paj,  and  also  an  account 
of  other  expenses  and  costs  \ 
^^  whereupon  it  shall  be  lawful 
fpdrlbe  tenant  oreccupifar  of 
i«¥h  adjoining  baikUng  to  pay 
sufA  prop^ftionai  pari,  cmCs^ 
•x^fkBses,  ftc, ;  and  to  deduct 
the  same  out  of  his  r^t,  fee." 
If  the  eizpenaes  be  not  paid 
ni^bia  tweotyroue  days  after 
demand,  a  remedy  is  given 
egMu^t  tbe  «wHer,  by  action 
•f  debt,  ^r  on  the  case.  Noir 
the  result  of  the  cases  apoo. 
tbe  ooBstruction  of  tka  aboTe 
dtases  eeems  tf>  be  tbts. 

1.  That  ihe  muiifest  inten- 
ti«i  af  the  iagbfativre  was,  to 
throw  this  burden  on  the  les^ 
sees  of  building  teases,  bj 
whom  the  value  of  the  estates 
ia  eonsiderebly  improved,  and 
who  afterwards  make  under, 
leases,  reserving  iMnprocved 
rents.  Ner  does  it  make  any 
difference  whether  such  per- 
f  on  continue  leasee  of  the  term, 
or  sell  his  lease  J^  0  sum  in 
gross ;  in  which  latter  case, 
)mi  seems  equally  to  be  within 
tUf  adt    ihit,  where  a  lesaea 


for  tweoty-obe  yfafs,  at  a 
peppercorn  rent  for  the  first 
half  year,  and  a  rack  rent  for 
the  rest  of  the  term,  who,  l^y 
agreement,  was  to  put  the  pre- 
mises in  repair,  and  who  cove- 
nanted to  pay  all  taxes,  &c.  faav 
ing  assigned  his  term  for  a  small 
sum  in  gnoM,  was  held  not  to 
be  liable  to  pay  the  expensea 
of  a  party  wall,  either  by  the 
provisions  of  the  statute,  or 
Vy  his  coveaant ;  but  that  die 
charge  BMift,  in  such  <«9e,  b« 
borne  by  Ihe  original  land** 
lord.  S^uihM  ▼.  L^adbatt^^ 
X  T.  R.  4^8,  So,  notwith. 
atandJog  the  lessee  lias  tai- 
proved  the  house  deasifud,  i\m 
lessor  of  iiie  preuMses,  at  raofcf 
renl^  (there  being  a«  qthet 
person  entitled  to  any  kind  a( 
rent,)  is  liable  l»  ceotribute^ 
and  not  the  tenaflt  fimrsff 
mor^  v.  JRar,  8  T.  R.  il4. 
Secmy  if  such  lessee,  at  rack 
rent,  aaderlet  the  hmise  at  an 
aifoaiiae4l  rent.  He  ia  thea 
to  be  considered  as  tbeaweer 
of  the  improved  rent,  which, 
ia  tlie  terms  of  this  act  of  par« 
liament,  standa  oontradt«tin«« 
gnisbed  from  satne  olfter  rent. 
SmigHtr  V.  Birkheadi  1  &  aiul 
P.  303.  Nor  would  the  ope* 
ration  of  the  statute  be  varied 
by  any  cavaaeots  for  repair 
eittered  into  between,  such 
landlord  and  bis  tan^t  Aid. 
It  is  the  ^waf  r  of  the  im« 
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ftonid  tent,  imd  tiot  of  the 
grornid  tedt,  who  b  Bi*d# 
lUbte  by  this  act*  PecA  t. 
ir<^  5  T.  R«p.  303.  Bttt 
Wh6re  tho  teiHUnt  eofeasntod 
|0  pay  n  reatoiMble  aHare  ftnd 
propdKfoQ  for  r^pniriti^  party 
iralh,  ftc.)  and  It  beeatM  a 
Becesiajy  inforenee  from  th6 
€OT«naiyts,  that  the  latidloM 
tfiottid  r^c^We  a  certain  not 
yearly  retit,  dear  of  aH  de« 
dtKtlttA^,  kt.  ^riti|(  the  tense, 
K  was  held,  tthder  the  condi^ 
liens  of  ftuch  cdtitract,  that 
Ihe  teDaot,  and  not  the  land- 
krrd,  should  pay  Che  expeese« 
of  a  party  waH.  Bbt  it  WM 
tlpori  thfs  prdftcrplet,  as  observed 
by  Renyofi,  L.  C.  J.,  in  tiie 
ea«e,  that  *<  moduf  H  cohmmm 
Hfo  vhtcitftt  leg^niJ^  BarreH  t* 
Duke  4f  Bedjbtdi  8  T.  R.  eOlf. 
Bat,  theagh  the  operation  of 
the  acataie  h  Mt  tiaried  by  a 
gm&fal  coveatnf  to  repair  oh 
the  part  ef  Ihe  tetiant;  and 
tfie  landlord,  (or  wheerer  be 
the  ovrner  of  the  improved 
rent,)  is  the  party  bound  to 
contribute,  he  is,  ner ertheless, 
liable  only  to  reimburse  his 
tenant  money  paid  by  him  to 
the  other  owner,  for  such 
works  as  are  authorized  to  be 
done  by  such  owner,  in  respect 
of  aoch  adjoining  house.  Ao- 
binsani.LewiSj  10 East  227. 
The  act  of  parliament  gi?es 
the  tenant  liberty  to  deduct 


payments,  made,  by  tlrtve  of       iMt. 

thh  act,  out  of  his  rent  s  but  V^^V^^ 

<|aesfi(Mfs  tnay  arise  whether     Stbwa«* 

bis  immediate  landlord  be  tho       c  ^'     . 

person  liable ;  be  may  be  les^ 

dor,wfthoat  being  owner  of  the 

hrtproted  rent.     In  Sungmr 

t.    BtrRhead^   ^tfirtfr,     Byre, 

C.  J.    looking  to  this  point, 

says,  ^ItbiakitwaBititeoded 

by  the  legislature  that  the  U^ 

nant  should  pay  a  moiety  el 

the   expense   t6   the    periott 

building  the  wall,  and  veitt* 

burse  himielf  by  deducting  the 

amount  out  of  the  rent  of  hie 

hnmediate  landlord  ;    leaving 

it  to  hifn  to  make  his  claim  eti 

attch  bther  persons  as  he  imrf 

think  liable.    Th^s  appears  td 

me  the  belt  construction  for 

putting  the  business  in  a  prac« 

ticable  shape.     It  ts  ea»y  to 

see  that  this  is  an  ill  penned 

law,  and  its  meaning  is  left  uli« 

certain.'* 

He  is  considered  to  hate  the 
improted  rent  who  reeelTei 
more  thMn  the  person  of  wbete 
he  takes  the  premises  :  and,  if 
there  be  only  one  year  of  tl^e 
term  to  come,  if  it  hare  been 
originally  demised  on  an  tm* 
proved  rent,  the  lessor  of  such 
term  would  be  liable.  It  seems 
sirange,  howerer,  that  the  le- 
gislature should  think  that 
there  must  be  an  improved  rent 
in  respect  of  every  house. 

S.  With  respect  to  the  ether 


3S6 


CASES  AT  NISIPRIUS,  C.  P. 


1810. 


(Clauses  of  the  act  which  bear 
on  the  present  poiot,  a  few 
words  will  sui&ce.  The  three 
months^  notice,  required  by 
section  38,  is  only  necessary 
where  the  person  (who  at  the 
time,  when  it  is  required  to 
build,  &o.  is  liable  to  pay,) 
cannot  agree  with  the  owner 
of  the  adjoining  house.  Peck 
T.  Wood^  5  T.  R.  130-  But 
before  an  action  can  be  brought 
to  recover  a  proportion  of  the 
expenses  of  building  a  party 
wall,  the  accounts  prescribed 
by  sect.  41,  must  be  deliTered, 
whether  the  house  be  occupied 
by  the  owner  or  the  tenant ; 
and  a  formal  demand  of  the 
money  must  be  made  twenty- 
one  days  before  the  action  is 
brought.  Phi^  ?.  Donaiiy  2 
Taunt.  62. 

.  3.  With  respect  to  the  pro- 
perty in  party  walls,  with  re- 
gard to  which  some  questions 
kaTO  arisen,  the  rule  is  this: — If 
two  persons  have  a  party  wall, 
one  half  of  the  thickness  of 


which  stands  on  the  lairds  of 
each,  they  are  not,  therefore,  te- 
nants in  common  of  the  wall, 
nor  of  the. land  on  which  it 
stands,  although  the  wall  was 
erected  at  the  joint  expense  of 
the  two  proprietors.  Foe,  the 
statute,  though  it  gives  each 
party  certain  rights  in  a  wall 
built  in  this  way,  does  not 
make  it  a  common  property ; 
it  only  confers  on  each  a  right 
to  use  it  for  certain  purposes. 
Each  party,  for  an  injury  done 
to  that  part  of  the  wall  which 
stands  on  his  own  land,  must, 
of  consequence,  have  the  or- 
dinary remedy  :  bat  the  parties 
are  severally  owners  of  their 
respective  lands,  as  before? 
each  is  entitled  to  an  easement 
pn  the  wall  in  the  land  of  the 
other  :  but  there  is  no  transfer 
of  property ;  and  the  property 
of  the  wall  ensues  the  property 
of  the  land  on  which  it  stands. 
See  MaiU  t.  Hawkins^  5  Taunt. 
20..  and  Moore  v.  Clarke,  6 
Taunt.  00. 
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GURR   V.    llUTTON. 

TROVER,  by  the  assignee  of  one  Chapman,  ^  ^^^"^ 
a  bankrupt,  to  recover  the  possession  of  nee  uf a  baok- 
certain  property  alleged  to  have  belonged  to  Ckap-^  property  *"^ 
tnan,  before  his  bankruptcy.  The  question  turned  rapTiMaie||ed^ 
upon  a  reputed  ownership  :  the  defendant  rented  a  S»>ISJiion, 
large  farm  in  the  island  of  Shepey,  on  which  he  ^'JS'^jJ^i^'J^ 
depastured  several  thousand  sheep ;  but,  being  reputed  owner 
obliged  to  quit  his  farm,  and  remove  his  stock,  he  his  bank-^ 
hired  of  Chapman^  who  carried  on  the  business  of  a  ^mpSrat  for 
farmer  and  butcher,  near  Faversham,  a  tract  of  who  ho"p^^ 
land  of  170  acres,  in  Ham  marshes.     The  bank-  » ][*^<*.  <^^ 

sideration  for 

rupt,  at  this  time,  was  tenant  to  a  person  of  the  the  property, 
name  of  Bloxland,     The  defendant  agreed  to  give  denc7ofVi»fi* 
Chapman  an  advance  on  his  original  rent,  and  to  *t^^^^ 
take  all  his  crops  and  stock  ;  which  he  bought  and  Jf^y*"^*^™ 
paid    for    at    a    valuation  :     an    agreement   was  tiff  under  tiie 

.  11  .1^  .1     .      ^r  1        11   •tatute  Jf  iJac. 

then  made  between  them   that    Chapman  should  i.  c  19.  b.  11. 
continue  on  the  farm,    and    act  as    the .  defend-  gromidf?^ 
ant's  manager  and   bailiff;    that   he  should  buy 
and    sell    stock    for    him,,     and    superintend    the 
farm  as  he  had  been  heretofore  accustomed.     On 
the  part  of  the  plaintiff,  evidence  was  given  that 
the  reputation  amongst  the  servants  and  neigh- 
bours was,  that  Chapman  was  the  owner;    that  ^ 
no  visible  change  had  taken  place  in  his  circum- 
stances ;  and  that  they  continued  to  act  towards  him 
as  formerly.     On  the  part  of  the  defendant,  it  was 
proposed  to  give  a  body  of  evidence  contradicting 
this  reputation;  and  to  shew  that /2u<fon  paid  the 
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1816.      taxes  of  the  farm  ;  that  his  name  had  been  substi- 
^*^^V^^i^  tilted  for  Chapman'^  in  the  collector's  books ;  and 
^.         that  he  was  considered  by  a  number  of  tradesmen 
RutTON.    yi\\o  supplied  the  farm,  £is  the  sole  owner  and  pro- 
prietor of  the  stocky  &c. 

Shepherd,  S.  G.  objected  to  this  evlden<^6 :  the 
question  Was,  had  not  (he  defendant  left  the  bank- 
rupt in  possession  of  property  which  tended  to 
delude  the  world,  and  to  induct  an  opinion  that  he 
continued  owner  as  before.  The  fact  of  his  being 
in  possession  was  proved  ;  and  a  reputation,  con- 
trary to  the  fatft,  could  not  be  admitted. 

GiBBs,  C.  J. — I  think  this  is  a  Case  in  which  I 
am  bound  to  receive  the  evidence  offered.  There 
18  no  question  that  a  good  consideration  was  paid 
by  the  defendant :  but  he  is  charged  with  hating 
left  the  property  in  the  possession,  order,  and  dis- 
position of  Chapman,  by  means  of  which  he  gains 
the  reputation  df  continuing  the  owner  as  he  had 
heretofore  been.  Now  what  is  reputation  of  owner- 
ship t  It  is  made  up  of  the  opinions  of  a  man's 
Neighbours  ;  it  is  a  number  of  voices,  as  it  Were, 
concurring  upon  one  or  other  of  two  facts.  Are  we 
to  count  the  voices  upon  one  side,  £lnd  to  pay  no 
attention  to  the  numbers  on  the  other?  If  we  ad- 
mit reputation,  that  is  to  say,  the  opinion  of  a  cer- 
tain number  of  neighbours  to  impeach  the  defend- 
ant's claim,  are  we  not  to  admit  the  opinions  which 
favour  it  ?  The  Jury  must  look  to  the  facts  upon 
which  the  opinions  on  both  sides  are  formed; 
but  I  think  the  evidence  admissible. 
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The  defendant  afterwards  had  a  verdict  upon  the       fsis. 
merits. 


Shepherd,  S.  G.  and  BayU^,  for  plaintiff. 

Lens  eLTid^Vaughan,  Serjeants,  and  Holtj  for  de- 
fendant. 


GURR 

V 
RUTTON* 


The  following  is  the  section 
of  the  31st  Jac.  I.  c.  10.  s.  1 1. 
on  which  the  question  turned  : 

^«  And  for  that  it  often  falls 
out  that  many  persons,  before 
they  become  bankrupts,  do 
cenvey  their  goods  to  other  men 
upon  good  consideration,  yet 
still  do  keep  the  same,  and  are 
reputed  the  owners  -  thereof, 
and  dispose  of  the  same  as  their 
own :  be  it  enacted,  that  if  at 
any  time  hereafter  any  person 
or  persons  shall  become  bank- 
rupt, and,  at  such  time  as  they 
shall  so  become  bankrupt,  shall, 
by  the  consent  and  permission 
of  the  true  owner  and  proprie- 
tary, have  in  their  possession, 
order,  and  disposition,  any 
goods  or  chattels,  whereof  they 
shall  be  the  reputed  owners, 
and  take  upon  them  the  sale, 
alteration,  or  disposition,  as 
owners;  that  in  eTery  such 
case  the  said  commissioners,  or 
the  greater  part  of  them,  shall 
have  power  to  sell  and  dispose 
of  the  same  to  and  for  the  be- 
nefit of  the  creditors  which  shall 

Vol.  I. 


seek  relief  by  the  'said  commis* 
sion,  as  fully  as  any  other  part 
of  the  estate  of  the  bankrupt." 
^iJac.  I.e.  10.  §  11. 

The  cases  upon  this  section 
are  very  numerous.  Those  that 
bear  upon  the  present  point 
will  be  shortly  referred  to. 

Where  by  contract  be- 
tween B.  and  the  defendant, 
[?.  agreed,  on  payment  to  him 
of  a  sum  certain,  to  convey  to 
the  d  efendan  t  a  d  well  i  ng-honse, 
and  to  deliTer  possession  of  all 
the  household  furniture  and 
stock,  and  that  after  formal 
possession  delivered  to  the  de- 
fendant, B.  should  be  allowed 
to  remain  in  possession  for  three 
months  without  paying  rent; 
which  agreement  was  notorioua 
in  the  neighbourhood,  and  the 
money  was  paid  by  the  defend- 
ant, and  a  formal  delivery 
made  to  him,  and  B.  afterwards 
left  in  possession  according  to 
the  agreement,  who  became 
bankrupt  whilst  he  so  remained 
in  possession,  and  before  the 
expiration  of  three  months. — 

z 
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Held,  th«4;  this  was  not  a  posw 
session  by  the  bankrupt  within 
the  statute  91  Jac.  I.  c.  19.  §  1 1. 
MuUer  t.  Mass^  1  M.  and  S. 
335. 

For  other  cases  on  the  sta^ 
fute,  see  Ryal  y.  RozdIcs^  1 
Atk.  188.  and  Gordon  v.  East 
India  Company^  7  T.  R.  228. 
1  Atk.  164.  Stephens  r.  Sole^ 
1  Ves.  352.  2T.  R.  687-  594. 
1  Atk.  165.    Jacksoit  v.  Irvia,. 


^  Campb.  48.  1  P.  Woif.  318. 
Ex  parte  Marshy  1  Atk.  158. 
West  T.  Sk^y  1  Ves.  239. 
Mate  T.  CWM,  1  Cowy^  232. 

1  Bos.  and  Pul.  83.  Livesay 
V.  Iloody  2  Can^^bu  83.  T  T. 
R.  228.  Darb^  t.  SmUh^,  8 
T.  R.  82.  Horn  t.  Bakery  9 
East  215.    Longman  t.  7V^, 

2  N.  R.  67.  Jones  t.  Dwyer^ 
15  East  2J». 
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Paiulie  v.  Christie. 

npiHIS  was  an  action  on  a  policy  of  insurance^  on     ApoUcyof 
-■'    any  ship  or  ships  '^  sailing  on  or  before  the  altered  by 
lOth  of  October,  1814."     After  the  policy  was  ef-  Jh^fcSte 
fected,  some  of  the  underwriters  consented^  upon  JJepoUcy^ 
the  request  of  the  broker,  to  alter  it  to  a  period  J^^^"' 
'^on  or  before  the  3 1st  of  December."     The  de-  rantytosaiiat 
fendant  did  not  consent.     The  warranty  to  sail  on  and  inserting  a 
the  lOlh  of  October  was  iq  the  body  of  the  policy ;  JTf  STSSSd 
and  when  the  alteration,  which  was  introduced  in  I^JJ^Jn  *^^n,e 
the  roart^in,  was  made,  the  words  "  10th  of  Octo-  ^^^  «»<'««'- 

,  ,  .  writers  con- 

oer'*  were  struck  out  with  a  pen.  sented  to  tbe 

alteration ;  but 
the  defendant 

-Be.s(,  Serjeant,  and  Campbell,  for  the  defendant,  ^iJt?'*^,^^ 
objected,  that  the  policy  was  rendered  void  by  this  ^*|^°  ^^ 
alteration.     This  is  not  an  alteration   made  in  fur-  Held/ thatthc 

1  #•    1       -  -  n  %  t        •  alteration  did 

tnerance  of  the  intention  of  the  parties  at  the  time  not  avoid  the 
of  the  contract;  neither  is  it  the  correction  of  a  ^^e! 
mistake*  It  is  the  substitution  of  a  new  contract 
for  one  previously  complete.  It  is,  therefore,  void 
on  two  grounds: — 1.  The  contract  is  varied  witlh- 
out  the  consent  of  the  defendant.  2.  It  is  an  eva- 
sion of  tbe  stamp  laws.  They  relied  on  French  v. 
Potion,  9  East  351. 

OiBBS,  C  J — A  policy  of  insurance  is  not  aii 
instrument  Hke  a  bond  or  a  bill  of  exchange.  A 
bond  or  a  bill  of  exchange  would  have  been  void 
by  9uch  an  adteration  ;  but  a  policy  of  insurance  is 
an  rn^trvmeRt  of  a  peculiar  naiore.    It  is  not  ne- 

Z  2 
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1^815.        gotiable;  it  does  not  pass  from  hand  to  hand  like 
^^"^^^  money.     In  French  v.  Patlon,  the  policy  was  al- 
^^  tered  by  the  consent  of  all  parties,  and  thus  one 

Christie,  contract  was  substituted  for  another.  The  second 
contract  would  have  been  good  but  for  the  stamp 
laws;  and  the  plaintiff'  was  not  permitted  to  resort 
to  the  first,  Ir^ving  merged  it  in  the  second.  But 
here  I  think  tiie  alteration  may  be  considered  as  a 
proposal  made  by  the  assured  to  the  underwriters, 
which,  if  acceded  to,  was  to  be  the  contract  be- 
tween them ;  and,  if  not  adopted  by  any  under- 
writer to  whom  it  was  shewn,  the  policy  was  to  re- 
main jn  its  original  state  as  to  him.  I  am  inclined 
to  think  the  plaintiff  entitled  to  recover.  But  I  will 
give  the  defendant  leave  to  move  to  enter  a  nonsuit. 

Shepherd,  S.  G.  and  Puller,  for  the  plaintiff. 

Best,  Serjeant,  and  Campbell,  for  the  defendant. 

With  respect  to  alterations  alteration  be  made  before  no- 
in  policies  of  insurance,  the  35  ticc  of  the  determination  of  the 
Geo.  III.  c.  63.  s.  13.  permits  risk  ortginallj  insured,  and 
them  under  certain  qualifica-  the  premium  or  consideration 
tioDs:  the  words  are,  ^^  That  originally  paid  or  contracted 
nothing  in  this  act  contained  for  shall  exceed  the  rate  of 
shall  extend,  or  be  construed  10s.  per  centum  on  the  sum  in- 
to extend,  to  prohibit  the  sured ;  and  so  that  the  thing 
making  of  any  alterations,  insured  shall  remain  the  pro* 
which  may  lawfully  be  made  in  perty  of  the  same  person  or 
the  terms  or  conditions  of  any  persons,  and  so  that  such  al- 
follcies  of  insurance,  duly  teration  shall  not  prolong  the 
stamped  as  aforesaid,  after  the  term  insured  beyond  the  period 
Bame  shall  have  been  under-  allowed  by  this  act,  and  so 
written,  or  to  require  any  ad-  that  no  additional  or  further 
ditional  stamp  duty  by  reason  sum  shall  be  insured  by  reason 
of  sach  alteration,  so  that  such  or  means  of  snch  alterations.'* 
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Upon  this  clause  it  has  been 
determined,  ^hat  if  a  policy 
has  been  executed  in  the  printed 
fonn,  without  any  specific  sub- 
ject of  insurance  being  inserted 
in  writing,  and  the  subject 
matter  is  afterwards  added  in 
writing,  and  the  addition  signed 
by  some  of  the  underwriters 
only,  the  assured  cannot  re- 
coTCr  against  those  under- 
writers  who  do  not  sign  the 
contract  as  it  stands  altered  by 
the  insertion.  Langhome  v. 
Cologariy  4  Taunt.  330. 

So,  where  a  policy  of  insur- 
ance haying  been  underwrit- 
ten on  "  shqt  and  oui-Jitj*' 
was,  after  the  ship  sailed,  de- 
clared, by  the  consent  of  all 
parties,  to  be  on  ship  and 
^^  goedtj*^  by  a  memorandum 
written  on  a  blank  space  in 
the  body  of  the  policy,  but 
without  any  new  stamp,  it  was 
decided  that,  for  want  of  the 
stamp,  the  plaintiff  could  not 
recoTer  as  upon  a  policy  on 
ship  and  goodsy  as  declaied  by 
the  memorandum,  IliUi.Pai' 
ton^  8  lilast  373.  And,  in  a 
subsequent  action  on  the  same 
policy,  it  was  held  that  the 
plaintiff  could  not  recover 
upon  the  policy,  in  its  original 
state,  as  an  insurance  on  ship 
and  oui'JUy  by  reason  of  the 
alteration  apparent  on  the  face 
of  the  instrument,  and  which 
was   made  by  parties  inter- 


ested, French  v.  Patton^  9  East 
951. 

But  a  mistake  made  by  the 
agent  in  declaring  the  interest 
in  the  margin  of  the  policy  to 
be  on  a  (hip,  by  the  wrong 
name,  may  be  rectified  by  in- 
serting the  true  name,  without 
a  fresh  stamp,  Robinson  t. 
Touratfy  1  M.  and  S.  217.— 
And  upon  the  same  principle 
that  the  intention  of  the  par- 
ties is  to  be  considered,  and 
that  where  there  is  a  mistake 
in  the  first  contract,  by  reason 
of  which  it  becomes  no  con- 
tract at  all  in  the  sense  in 
which  it  was  intended,  it  has 
been  decided,  that  the  alter- 
ation of  the  subject  matter 
does  not  require  a  new  stamp. 
As,  where  a  broker,  instructed 
to  effect  a  policy  on  goods, 
effected  it  on  ships.  The 
mistake  was  afterwards  recti- 
fied by  the  underwriters  sub- 
scribing a  memorandum  in  th^ 
margin  ;  and  the  Court  held 
that  no  new  stamp  was  neces- 
sary, Saiotell  T.  Loudon^  5 
Taunt.  359. 

The  13  sec.  of  the  35  Geo. 
III.  c.  63.  does  not  aroid  a 
policy  for  any  alterations 
which  may  be  made  in  the 
terms  and  conditions,  provided 
they  may  be  lamfullif  made. 
The  wording  of  this  sectioii  is 
certainly  ambiguous ;  but  the 
three  requisites  to  sustain  aa 
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altered  policy,  ere — 1.  That 
the  thing  insured  remain  the 
property  of  the  same  person, 
&c.  %  That  the  alterations 
be  made  befpre  any  notice  of 
the  determination  of  the  risk. 
3.  That  the  premium  of  in^. 
surance  exceed  10^.  per  cent* 
Therefore,  in  Hubbard  v.  Jackf^ 
80hy  4  Taunt.  169.  a  memo* 
randum  indorsed  on  a  policyi 


by  which  the  underwriter,  for 
an  additional  premium,  before 
the  risk  commenced,  absolved 
the  assured  from  a  warranty 
*of  sailing  on  a  particular  day, 
and  exchanged  a  summer  risk 
for  a  winter  risk,  was  held  not 
to  avoid  the  policy ;  being  with* 
in  the  35  Geo.  III.  c.63.  §  13, 
See  likewise  Kemingion  t.  hig^ 
lUy  in  error^  8  East  373. 
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T0U9SAINT  V.  HaETOP. 

THE  plaintiff  was  a  jud§;ment  creditor  of  ex^uu^n"  *** 
Hogg,  a  bankrupt.  The  defendant  was  one  **»«  «<m>^8  o*" 
of  the  messen^rs  of  the  commissioners  of  bank-  He  directs  the 
rupts ;  and  this  was  an  action  of  trespass,  for  re-  not  ^  seu,  but 
moving  goods  which  the  plaintiff  had  taken  in  ex-  f^pos^ssi^*" 
ecution^  by  virtue  of  a  judgment  against  llegg.  ^^J  ^«  ^*'^- 
The  judgment  bore  date  December^  1 814.  The  ms  on  Ms 
wfit  was  tested  on  the  last  day  of  Michaelmas  anVfi'e*"  ' 
Term,  1815  ;  and  the  levy  was  made  upon  Hogg's  w^ds'b^'''^ 
goods  on  the  28th  of  January.  Goods  to  the  J^^j^^Held'"' 
amount  of  482/.  were  seized.     The  plaintiff's  at-  that,  notwith- 

,.  .  1         •       .**•         /I.*  standing  the 

torney  gave  directions  to  the  sheriff's  otScer  not  to  execation,  and 
sell.    When  he  levied,   he    left  a  man  in  posses-  of^the'officSei^ 
sion  with  the  warrant.     Notwithstanding  the  levy,  ^^zeOwed 
Hogg   remained   in   the   house,    and  carried  on  ne«*b"tirtue 
his  trade  of  a  publican  as  usual,  till  a  commission  of  the  statute 

*  «  •       1  .1  •      ..    1  •         1         .         1    .        1       ox  Z\  James, 

of  bankrupt  issued  against  him,  bearing  date  the  c.  19.  s.ii« 
18th  of  May,  1816,  and  founded  upon  an  act  of 
bankruptcy  committed  on  the  29th  of  ^/arcA  pre* 
ceding.  The  messenger  took  possession  of  the 
goods  undex  this  commission ;  and  this  action  was 
brought  for  the  trespass. 

Lens,  Serjeant,  for  the  defendant,  (having  pre- 
viously stated  that  his  case  was  to  prove  Hogg  a 
bankrupt,)  contended,  that,  if  be  should  succeed  in 
his  defence^  the  defendant  was  entitled  to  a  verdict. 
Notwithstanding  the  levy,  the  goods  are  left  in  the 
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V, 


1816.  visible  ownership,  and  under  the  sole  and  exclusive 
controul,  of  Hogg  the  bankrupt.  It  was  concealed 
from  the  neighbourhood  that  an  execution  had  been 
Hartop.  levied,  and  a  consequent  change  of  property  pro- 
duced by  the  effect  of  the  writ.  The  creditor  had 
thereby  concurred  with  the  bankrupt  to  delude  the 
world  in  respect  to  his  circumstances,  and  had  thus 
waved  the  benefit  of  his  execution,  Jackson  v. 
Irwin,  2  Campb.  48.  . 

GiBBs,  C.  J. — I  feel  no  hesitation  in  expressing  my 
opinion  on  this  point,  although  the  case  cited  differs 
from  the  present.  The  warrant,  in  that  case,  was  di- 
rected to  the  servant  of  the  trader,  and  the  posses- 
sion of  the  servant  was  held  to  be  the  possession  of 
the  master.  In  the  present  case,  a  regular  officer  is 
sent  into  the  premises ;  but  it  is  concealed  from  the 
world  that  an  execution  was  levied.  The  law  has 
commanded  the  sheriff  to  levy  ;  the  plaintiff  steps 
in^  and  retards  the  execution  of  his  own  writ :  he 
permits  the  bankrupt  to  carry  on  business  for  a 
length  of  time,  and  to  act  as  the  visible  owner 
of  those  very  goods  upon  which  he  had  levied. 
This  is  directly  within  the  mischief  of  the  act 
of  James :  the  bankrupt  is  found  at  the  time  of 
the  commission  in  the  reputed  OAvnership  of  the 
property. 

In  the  sequel  of  the  case,  some  difficulty  arose 
upon  the  proof  of  the  petitioning  creditor's  debt: 
that  part  of  the  case  was  referred ;  but  the  point  of 
law,  above  stated,  was  considered  as  decided  by  the 
Lord  C.  J. 
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Best  and  Blossett,  Serjeants,  and  Holt,  for  the       igie. 
plaintiff.  v.^V^^/ 

ToUStAINT 

Lens,  Serjeant^  and  Lawes,  for  defendant.  Hartop. 


See  the  casesxited  io  Gurr  t.  BMiton^  anie^  p.  330* 
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LiTT  and  Another  v.  Cowwy  and  Others. 


if.,  10  Lon.  rjlROVER  for  200  pieces  of  cotton  goods.— 
c^dl^afT.  at  JL  ^^^^  plaintiffs  were  manufacturers  at  Man- 
Manchester;     ckcsler.    aiid  the  defendants    assiffnees  of  Neale 

B.  forwards  '  ,  i        - 

them  by  a  car- and  Ha/Tier,  bankrupts,  who  carried  on  business 
Whilst  they  in  Londofi.  In  November  1815,  the  cotton  was 
uL^a,  %T  ordered  by  JVea/c  and  Co.  with  whom  the  plaintiffs 
ii^7venc^'*  dealt.  The  goods  were  delivered  on  the  9th  of 
and  directs  the  December  to  Messrs.  Pickfords,  who  are  carriers^ 
them;  and,  for  to  be  couvcycd  from  Manchester  to  London,  bA- 
be  makwout a  dressed  to  Ncale  and  Warner.  Two  days  after  the 
IJ.'^ihich  hf  delivery  to  Pickfords,  the  plaintiffs  were  informed 
transmits  to     i\y^i  JSTtale  and  Warner  were  in  insolvent  circum- 

the  office  of 

the  carrier  in    gtauccs.  JVeo/e  and  WamcT  had  not  paid  nor  fi'iven 

London.    The  ,  .„      ^  ,  t    '       i   .     •**»  i.       i 

goods,  by  a  bills  for  the  goods  :  plamtiffs,  accordingly,  sent  an 
^riertiired^  Order  to  Pickfords,  at  Manchester,  to  stop  the 
who'becomes'a  goods.  The  Carriers  have  an  establishment  at 
bankrupts  bis  Manchester,  and  an  establishment  with  wharfs  at 

assignees  claim  r»^  i  ■• 

to  retain  thm:  Paddington.  The  establishments  at  London  and 
had  a  right  to  Manchester,  respectively,  send  each  day  a  list  of 
ITanVct^nof  invoiccs  of  goods  received  at  either  establishment, 
the^i^in^en'  A  copy  of  the  invoice  of  the  goods  received  on  the 
•*"  ^'  9th  at  Manchester  was  sent  to  the  town  establish- 

ment, by  which  they  were  informed  that  the  goods 
ia  question,  addressed  to  Neale  and  Warner,  would 
arrive  by  a  certain  boat,,  and  at  a  certain  time,  fn 
London.  Previous  to  the  arrival  of  the  boat,  the 
house  in  London  received  from  the  house  in  Man- 
chester a  notice^  signed  by  the  plaintiffs^  by  which 


TRINITY  TERM,  50  GEORGE  III.  3S9 

Pipkfoida  were  directed  not  to  deliver  the  goods       I8i«. 
to  Neale  and   Warner,  but  to  Birket  and  Schole^ 
field. 


and  OtheiB. 


LiTT 

and  Another 

In  consequence  of  this  change,  the  names  of  the  .„^**^"J^ 
latter  were  introduced  into  the  invoice,  and  the 
names  of  Neale  and  Warner  struck  out. 

When  the  package  of  cotton  arrived,  it  waB  with 
the  original  address  to  J^^eale  and  Warner.  No 
invoice  was  found  with  their  address  ;  but  the  in- 
voice was  made  out  in  the  names  of  Birket  and 
Schotejield.  The  porters,  imagining  that  a  mis- 
take had  occurred  amongst  the  clerks  at  Manchen- 
ter,  in  putting  the  names  of  Birket  and  Scholefield 
in  the  invoice,  instead  of  Neale  and  Warner^  de* 
livered  it  to  the  latter  on  the  24th  of  December. 
J^eale  and  Warner  became  bankrupts ;  the  defend*- 
anls  were  chosen  assignees,  and  sold  the  goods  on 
the  5th  9i  March  following :  this  action  was  brought 
to  recover  the  value. 

Shepherd,  S.  G.  and  Parke,  for  the  plaintifiii, 
contended — 1.  That  they  had  a  clear  right  to' stop 
in  transitu  :  the  goods  were  on  their  transit  when 
the  countermand  was  given  to  the  carriers;  that 
countermand,  followed  as  it  was  with  an  actual  at- 
tempt  on  the  part  of  the  Pickfords  to  revest  the 
property  in  the  piaintiflTs,  was  a  sufficient  r e-posses- 
sign  to  enable  them  to  maintain  trover.  2.  The 
mistake  of  the  porter  in  delivering  the  goods 
could  not  defeiit  the  right  which  the  plaintiffs  had 
previously  exercised  to  stop  them.  If  the  servant  of 
A.  deliver  goods  to  B.  by  mistake,  which  are  intended 
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1816.       for  C,  A.  may  recover  against  B.  in  an  action  of 
^•^V^^^  trover. 

and  Another 

«•  Best,  Serjeant,  contra, — The  goods  came  to  the 

•od^  Others,  possession  of  the  vendee  by  a  regular  transit.  The 
right  of  stoppage  in  transitu  is  an  ecjuitable  right; 
but  it  cannot  countervail  a  legal  possession.  If  the 
servant  of  Pickfords  have  made  a.  mistake,  the 
plaintiffs  have  their  remedy  against  Pickfords. 

GiBBS,  C.  J. — The  law,  with  regard  lo  stoppage 
in  transitu,  has  undergone  several  alterations  at 
different  periods.  It  has  never  been  doubted  but 
that  the  goods  vested  in  the  vendee,  as  soon  as 
they  left  the  original  owner's  possession :  but  it 
has  always  been  equally  certain,  that  the  owner 
might  retake  his  goods,  on  their  passage,  by  any 
means  short  of  felony,  if  he  had  subsequent 
grounds  for  believing  that  the  purchaser  would  not 
perform  his  part  of  the  contract  by  paying  for 
them.  The  consequence  of  this  conflicting  doc- 
trine was,  that  the  property  was  left  to  depend 
upon  the  discretion  of  the  carrier;  and  it  thus 
gave  rise  to  a  great  deal  of  fraud  and  violence. 
In  process  of  time,  a  principle  of  greater  equity 
was  adopted  ;  and  the  carrier  himself  became 
liable,  whenever  his  conduct  appeared  to  be  t^at 
of  a  wrong  doer.  But  there  is  nothing  in  this 
case  which  fixes  Messrs.  Pickford  and  Co.  with 
any  thing  but  an  unavoidable  mistake.  Under 
these  circumstances^  I  think,  the  plaintiffs  have 
been  sufficiently  in  time  in  revoking  their  first 
orders  :  they  must,  therefore,  recover  from  the 
assignees  of  the  bankrupt  such  portion  of  the 
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^oods  as  remained  undisposed  of  after  the  commis-       i8i6. 
sion  of  bankrupt.      But  as   the  counsel  for  the 
defendants  seem  to  entertain  doubts  upon  my  in- 
terpretation of  the  law  upon  this  subject,  I  have 
no  objection  to  the  point  being  brought  before  the     ^^^ 
the  Court  upon  motion. 

Solicitor  General  and  Parke,  for  plaintiffs. 

£€8tj  Serjeant^  and  Comyn,  for  the  defendants. 


This  case  was  moved  in  tlie  giren  hy  the  Lord  Chief  Jus- 

ensuiog  term,  and  a  rule  to  tice  at  the  trial* 

shew  cause  was  granted,  &c.  For  cases  on  the  right  of 

But,  upon  hearing  the  plain-  stoppage  tit  tramUu^  see  Wi'^ 

tiffs'  counsel^  the  Court  dis*  thers  r.  Lgs^  ante,  p.  18.  and 

charged  the  rule,  and  unant-  Craven  v.  Ryder^  ante,  p.  100 

jDOUsly    adopted  the  opinion  to  105. 
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GovPY  and  Others  v.  Harden  and  Others. 


i4.,in  Low  V  I IHIS  was  an  action  by  the  holder  of  two  bills 
t^nto(B!^^  JL  of  exchange  against  the  defendanU  as  in- 
*"**fS?kVm2l'  dorsers,  drawn  15th  of  May  1815,  by  De  Franca 
commiwioii  ^nd  Co,,  to  the  defendants*  order,  upon  Gould  and 
generaibusi-  Co.  of  Lisboti,  at  thirty  days'  sight  The  bills 
Co?requei?^.  werc  indorsed  by  defendants  to  plaintiffs. 

to  rrmit  them  « 

a  bill  on  Porht- 

^,  which  >4.       rpjj^  plaintiffs  were  merchants  at  Pwria;  and  the 

accordioEiy  »^  . 

iioes,  and  in-  defttfidants  ttctcd  as  their  general  agents  m  L&ndon. 
indonAnent  In  May  1815,  the  plaintiffs  requested  the  defendants 
JuiSui^^^^^  to  remit  them  \(mi.  on  Portugal,  at  seventy-two 
upo^thcbiii,  ^'^ys-  ^^'^^  defendants,  in  compliance  with  this 
ir  *"r^^"  request,  remitted  the  bills  by  post.  At  that  time 
against  him  by  the  house  of  De  Fratica  and  Co.,  the  drawers,  was 
'9?ifabiiii9,in  great  credit,  and  continued  solvent  until  the 
auH^"^^*"  middle  of  July.  The  bills  were  immediately  put 
f*ht,*5lelc  is  *"*^^  circulation  by  the  French  house ;  and  it  ap- 
no  filed  time   peared  that  they  had  been  in  neffociation   on  va- 

when  it  shall      *^.  _    ^^  in.        ,    *•       .  i  , 

befresentedto  rious  parts  of  the  continent,  ihe  defendants  heard 
andit^ybe  no  more  of  the  bills  until  the  12th  of  October j 
Sa^cMtMin  when  a  letter  was  written  by  the  plaintiffs  to  the 
by  the  holder   defendants,  informing  them   that  Gould  and  Co. 

witboiit  a  pre-  ^  " 

Tiovs  present-  bad  refused  to  accept  them,  and  demanding  pay- 
3.  Sembk,    ment  of  the  defendants.     It  ivas  in  evidence  that 
^tViuTnot-  the  defendants  acted  as  agents  for  the  plaintiffs^  for 
bSSSlT^thiii  *  «"*^M  commission,  and  not  upon  a  del  credere. 

a  reasonable 
time* 

Lens,  Serjeant,  for  the  defendants. — There  are 
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two  objections  to  thig  action  :  the  defendants  acted        tni6. 
as  agents  to  the  plaintiffs.      They  indorsed    the    ^^^T*''*^^ 
bills  for  the  purpose  of  remitting  thero,  and  not    ^^^  Ofli«ra 
with  a  view  of  becoming  responsible.     Undonbt-  i^. 

ediy  the  indorsement  was  general :  but  the  situa-  and  Othro 
tion  of  the  parties  may  be  explained  by  evidence  ; 
and  it  -was  apparent  in  this  case^  that  they  drd  not 
mean  to  guarantee  the  bills^  but  merely  to  discharge 
the  duty  of  an  agent. 

S.  The  plaintiff^  have  been  guiky  of  laches. 
The  bills  were  payable  at  thirty  days'  siglit.  If 
they  had  been  sent  to  Gould  anc(  Co.  with  due  di- 
ligence^ and  he  had  refused  to  accept^  upon  notice 
of  the  dishonour  to  the  defendants^  they  might 
have  recovered  against  the  hou'se  of  De  Franca 
and  Co.,  which  continued  solvent  more  than*  two; 
months  from  the  diate  of  the  bills :  but,  instead  of 
transmitttng  the  bills  in  the  ordinary  way  to  lAsbmi, 
they  are  sent  into  general  circufcttion,  and  the  die- 
fendants  hear  nothing  of  the  transaction  tiU  five 
months  after  their  indorsement. 

Best,  seijeant,  for  the  plaintiffs. — ^The  defend- 
ants ha^e  not  restricted  their  liability  by  any  special 
indorsement;  they  have  become  parties  to  the  bills 
without  any  (^[ualification,  and  are  therefore  Tiabfe 
upon  them.  With  respect  to  the  second  ol^ctioivas 
the  bills  are  payable  at  so  many  days  after  sight, 
there  is  no  time  within  which  the  holder  could  be 
limited  to  preaesit  them  for  acceptance. 

GfBfis,  C.  J. — Wi«t»  respect  to  the  Arst  objee^ 
tion,  I  think  it  is  no  defence  to  the  action*    The 
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1816.       defendants  have  indorsed  without  any  cjaalification. 

^^^^^"^^     The  question  of  agency  does  not  tiairly   arise  in 

ftnd^Ot^erf  ^^^^  transaction.     If  the  plaintiffs  had  considered 

V.  the  defendants  to  be  acting  as  agents  ;  still  when 

an?  Others.    ^'^^^  ^^*^  ^^^^^  names  upon  these  bills  as  indorsers, 

they  had  a  right  to  consider  that  they  intended  to 

make  themselves  liable  as  princfpals. 

As  to  the  second  objection^  the  distinction  is 
between  bills  payable  at  a  certain  number  of  days 
after  date,  and  bills  payable  at  a  certain  number 
of  days  after  sight.  In  the  former,  the  holder  is 
bound  to  use  all  due  diligence,  and  to  present  such, 
bill  at  its  maturity :  but,  in  the  latter  case,  he  has 
a  right  to  put  the  bill  into  circulation  before  he^ 
presents  it;  and  then  of  course  it  is  uncertain  when 
it  will  be  presented  to  the  drawee.  It  is  to  the 
prejudice  of  the  holder  if  he  delays  to  do  it ;  he 
loses  his  money  and  his  interest.  There  are  dicta 
that  it  ought  to  be  done  in  a  reasonable  time. 

Verdict  for  plaintiffs. 

Best,  Serjeant,  and  Campbell,  for  plaintiffs. 

Lens  and   Viiughan,   Serjeants,  and  Marryatt, 
.  for  defendants. 


Intke  eosaiog  term,  BeH^  opinioo  of  the  Lord  Chief  Jas.* 

Serjeant,  mored  for  a  rale  to  tice. 

shew  cause,  whjr  there  should  The  purchaser  of  a  foreign 

pot  be  a  new  trial.    The  Court  bill  of  exchange,  payable  at  a 

lefuted  the  rule,  adding,  that  certain  time  after  sight,  which 

^ey  enturely  concurved  in  the  u  publicly  offered  for  negocia* 
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tton,  18  noi  bound  to  leod  it 
by  the  earliest  opportanity  to 
the  place  of  its  dettinatton. 
Muiieman  t.  ITSgidm^  %  H.  B, 
565;  aad  Bee  Dar^sMre  ▼• 
Parker^  6  Eut  3.  Thera  it 
no  fixed  time  wben  a  bill 
drawn  payable  at  sight,  or  a 
certain  time  after,  shall  be 
presented  to  the  drawee :  but 
it  must  be  presented  within  a 
%atonabie  time;  and  what  is 
a  seasonablf  time  is  a  qnestion 


for  the  jury  to  decide  on  fho 
circumstances  of  the  case*  2 
H.  B.  565.  But  iemble,  if  the 
holder  of  a  bill,  so  payable, 
neither  presents  it,  nor  puts  it 


1816. 


GOUPY 

and  Others 
tr. 

inc^culaaon,  he  Is  guilty  of  JJ^^,^*  ^ 

laoaes,    and    cannot   recorer 

upon  it.   Ibid.  567.     In  the 

French  ordinances  of  1673,  in 

PoiOelhwaUe  and  3fhrwf ,  it  is 

said,  «  that  a  bill  payable  at 

sight,  or  or  mSUy  li  the. 

thing.*' 


Vol.  I. 


«A 
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GeRALOBS  v.  POHISOK* 

Good«,ebip-  l\/rONEY  had  and  received. — The  action  wa« 
Sblarand  -J^^-*"  brottght  to  recovef  the  sum  6f  1  la/.  16^.  €cf. 
SS^llhf^'r  which  the  praintiff  alleged  that  he  had  overpaid, 
are  to  b2*lad  Under  a  b»U  of  lading,  far  freight.  The  c^rgo  was 
for,  (upon  a  gugaiB,  conugned  fron  the  Bra9U$;  and,  by  the 
fre^ht)accord-  teTOis  of  the  bill  of  lading,  they  were  to  be  paidk 
^^meiAils  for  at  ten  guineas  per  ton.  The  weight  of 
AeKiDgl'***  the  sugar,  which  was  in  foreign  denominations, 
laodiDg  scales,  ^^g  written  in  the  margin  of  the  bill  of  lading  r 

and  not  ac-  ,  «      ■  ■  i 

cording  to  the  ^qJ  the  qucstion  was,  whether  the  sugar  was  to  be 
peLdhT'the  paid  for  according  to  the  actual  weight  at  the 
nni^JSe  King's  beams,  or  according  to  the  weights  ex- 
i![??^t  w  pressed  in  the  bill  of  lading.  The  plaintiff  had 
^^'a^^ifthe      P^*^  freight  according  to  the  description  in  the  bill 

consignee,  to      of  lading. 

Set  his  goods  ^ 

elivered  to 

SS^hener  5e8«,  scrjeaut,  for  the  defendant,  contended, 
Il^o*^ntsto  1-  ^^^^  ^^^  weight  in  the  margin  of  the  bill  of 
hcmay recover  ladinff  was  the  mcasure  of  payment.     There  were 

back  the  sor-  O        .       ^  ,         .,  ,     i 

])iasinanae-  no  terms  lu  the  contract  that  the  sugar  was  to  be 
hada^d^r^^  taken  by  its  weight  at  the  King's  beams. — 
ceived.  g   rpj^^  plaintiff  has  paid,  and  the  account  is  settled. 

He  has  taken  the  sugar  at  the  weights  expressed 
in  the  bill  of  lading,  and  cannot  now  resort  to  ano- 
ther measure. — 3.  This  is  a  written  contract :  the 
parties  are  supposed  to  mean  what  the  contract  ex- 
presses; and  no  usage  can  be  permitted  to  con- 
troul  it. 

Vaughan  serjeant,  and  F.  Pollock,  contrm. 
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GiBBS^  C.  J.  The  pbiittiff  bus  paid  the  fceiglit  isia. 
to  get  o«t  his  goods:  this  is  a  mistake  in  fkct,  and  ^"^f^^f^^ 
not  in  law.  The  account,  therefore,  is  riot  con- 
cluded. It  is  a  question  of  construction  on  the  bill 
of  lading,  in  which  I  must  call  in  aid  the  usag^  of 
merchants ;  and  the  Jary  will  coastrue  the  oontiuct 
with  refereoce  to  that  uiage.  Though  the  weights 
are  expressed  in  the  margin,  the  Captain  (perhaps 
to  protect  himself)  signs  it  with  this  reservation, 
*''  weights  unknown/'  I  think  this  opens  the  in- 
strument to  explanation.  Undoubtedly  the  Cap- 
tain  may,  by  the  contract,  bind  the  consignee  to  pay 
the  gross  weight;  but  it  must  be  by  express  stipu- 
lation. I  am  myself  of  opinion  that  weight  means 
net  weight;  and  if  the  defendant  has  beea  over- 
paid, he  must  refund. 

The  Jury  said,  that  it  was  the  uniform  practice 
to  check  the  weight  expressed  in  the  bill  of  lading 
by  the  King's  landing  scales,  and  to  pay  according 
to  the  net  weight  ascertained  there. 

Verdict  for  the  plaintiff. 
Vaughan,  serjeant,  an  d  F.  Pollock,  for  plain- 


Best,  Serjeant,  and  Campbell,  for  the  defendant. 


In  aU  matters  of  commerce, 
where  foreign  weights  are  in- 
troduced in  the  contract,  it  is 
the  usage  of  merchants  to  re- 
gard such  foreign  weights  as 


SAS 


mere  denominations  of  a  weight 
certain ;  and,  therefore,  if  In 
the  subsequent  weighing  at  the 
King's  beams,  and  therein^  in 
the  reduction  to  Eo^iili  wtMi^ 
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ihe  total  wants  uny  thing  of 
tiie  ftBaoant  qt  weight  agreed 
for  in  the  contract,  the  mer- 
chant is  not  concluded  by  the 
tale^  as  it  were,  of  the  foreign 
weight ;  bnt  maj  demand  what 
is  deficient  of  his  equiraient  Id 
English  weight.  It  is  nnnecis- 


sary  to  addnoe  any  authority, 
and  still  less  to  as^gn  any  rm,* 
son,  for  a  rale  foiinded  pn  soch 
manifest  justice.  Tlie  mer* 
chant  stipulates  for  a  weight 
certain,  no  matter  by  what 
ilenomination ;  and  he  is  not  to 
hsre  less  than  his  contract 
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Hbdbsrgh  and  Another  v.  Pearson. 

THIS  was  an  action  on  a  policy  of  insurance  i^jJ^STfr^of 
upon  sugars :  the  voyage  was  from  Gotten-  pvticiiiar 
hurgh  tot  Stralsund,    As  the  ship  was  proceeding  wbi»iecargo» ^ 
on  her  voyage^  she  struck  upon  a  sunken  rock^  m'Iio^m!^, 
and  sprang  a  leak.     She  had  several  hogsheads  of  ^i^^^^ 
sugar  on  board;  but,  with  the  exception  of  the  water,th«tthe 
amount  of  a  single  hogshead  (composed  of  parts  of  whatisufe 
several^  in  each  of  which  a  small  portion  was  un-  maged,  u  coi- 
damagedj  her  whole  cargo  was  destroyed  by  sea-  }S^*J^^ 
water.      The  policy  was  warranted  free  of  par-  joSootei- 
ticular  average,  and  the  plaintiffs  claimed  a  total  ceedoQeen. 

1  w^u  .  ...  tire  hogriiead. 

loss.    There  were  some  other  points  in  the  cause  in  an  action 
relative  to  the  ship's  delay,  and  her  omission  to  Sf^niter  fmra 
Mil  with  convoy ;  but  they  were  not  material.  JJJj  'Slit  Uie 

memorandom 

Best,  Serjeant,  for  the  defendant,  contended,  that  /ne^^rSi 


this  was  not  a  total  loss.  The  underwriters  have  ^^^Lud 
guarded  themselves,  by  the  terms  of  the  policy,  from  ^^^f"^** 
particular  average.  It  is  neither  a  total  loss  as  re- 
spects the  whole  cargo,  nor  as  respects  any  part. 
Every  hogshead  of  sugar  had  some  portion,  how- 
ever small,  remaining  undamaged.  It  was  well 
known  that  corn,  fish^  and  sugar,  were  seldom 
insured  without  exemptions  of  this  kind. 

Lens,  segeant,  contra.  It  is  so  near  a  total  loss^, 
that^  in  the  understanding  of  merchants,  it  must  be 
deemed  one,  though  the  whole  cargo  be-not  lite^ 
rally  kat.    Besides,  there  may  be  a  total  |oss  of  % 
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1S16.  part;  and  one  hogshead  saved  out  of  fifty-four 
^'^^y^'^^^  cannot  be  called  an  average  loss.  He  cited  Davy 
.SSrET  V.  MUford,  15  East  559. 

V. 

Pearson.  q^^^  q  j       r^j^j^  j^  ^  ^'^^^  p^j^^t      j  ^y,  j^^ 

clined  to  think  it  an  ayerage  loss,  and  that  the  de- 
fendant is  not  responsible.  The  principle  upon 
which  this  men^randum  i»  introduced  into  potici^s 
i$4  from  the  peculiar  nature  of  the  cominodlty^. 
which  is  liable  to  dsuns^e  from  a  small  admixturo 
of  sea-water.  The  underwriters,  therefore/  meant 
to  guard  themselves  from  every  risk  short  of  a  total 
destruction  of  the  subject  of  insurance.  The  case 
/  cited  was  an  insurs^n^  on  flax.  The  Court  of 
King's  Bench,  in  that  case»  thought  that  the  aa* 
sured  had  a  right  to  recover  for  that  part  of  thd 
flax  which  was  totally  lost ;  but  not  foe  the  rt«i 
which  was  saved  in  specie,  though  deteriorabed. 
The  subject  was  capable  of  division,  and  they 
eonsti^ed  the  poticy  divise.  But  the  ease»  do 
not  resemble  eadi  other.  Some  of  the  bales  of 
flftx  were  ftctuaHy  leet ;  se«ie  only  damaged.  Here 
mefy  hogshead  ccmtains  some  portion  of  migar ; 
and  I  cannot  distinguish  between  a  amall  part  or  a 
large  part  being  saved^  if  the  loss  be  oeeasioned  by 
(hat  very  species  of  deterieratioa.,  which  it  was  the 
ob^et  of  the  nnderwt*tterA  to  protect  themselveti 
from,  by  this  memorandfom.  I  should  wish  to 
have  the  point  discussed,  and  will  reserve  it. 

The  Jury,  notwithsfannding,  found  a  verdict  for 
the  defeadant,  stating  that  it  was  their  ananknous 
qpinioB^  that  it  was  an  average  loss  on>^ ;  and  that 
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the  words  in  the  policy  guarded  the  underwriter  ^    i^\& 
from  liability. 

Hedbergu 
and  Another 
Lens,  Serjeant^  and  Campbell,  for  the  plamtiffg.  v. 

PsARsoir. 


£e9t,  Serjeant^  and 


-^  for  tlie  defending. 


In  Daty  ▼.  Milfinrdj  the 
Court  of  King's  Bench  tbongbt, 
that  the  policy  might  be  con- 
strued divise  ;  that  is,  that  as 
to  the  part  of  the  flax  •which 
was  not  sated  from  the  wreck, 
ther*  ipas  a  total  toss,  and  ad 
to  that  which  was  sared,  but 
damaged,  it  waa  a  partial  loss. 

But  where  there  was  an 
insurance  on  goods  in  a  ship, 
hj  name,  until  the  same  should 
be  discharged  and  hinded,  in 
which  was  the  following  me- 
morandum, rke^  free  pf  par- 
Ucular  aoeragCj  and  the  ship 
with  rice  and  other  goods  ar- 
riyed  within  the  limits  of  the 
port,  but  before  she  conld  be 


bronn^t  to  ber  mooringSyor  be  at 
all  vnloaded,  iaaagrolind,add 
was  wrecked,  and  the  whole 
cargo  was  greatly  damaged,  and 
was  taken  out  of  her  in  a  craft, 
and  carried  to  the  consignees 
and  sold ;  and  pfoduoed,  apon 
the  whole,  little  more  than 
emfficient  to  pay  freight  and 
salvage,  bat  the  rice  did  not 
yield  sufficient  to  pay  the 
freight:  Held,  that  this  was  a 
case  of  particular  aterage  only; 
aad,  therefore,  as  to  the  rice, 
the  nridenrriter  was  exempted 
by  the  warranty^  Glermie  r^ 
The  London  Assurance  dom^ 
pony  J  d  Maule  and  Selw.  371. 
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BmiM  and  Another  v.  Markham  and  Wife. 

To  make  a  fXlHIS  was  an  action  of  trover. — Sir  Jervoise 
^^^^  X  Clifton  had  two  natural  children, '  one  of 
A^^of^  which  was  the  present  plaintiff.  He  died  in  Sep^ 
poawwion  i«^^  tember  1815,  having  very  liberally  provided  for 
asTmboUcfld  them  by  his  last  will.  The  present  action  was 
sufficirat.  "^  brought  to  recover  some  bank  notes,  &c.  which  the 
t£m^!^'!^'e<iB-  plaintiffs  claimed  of  the  defendant,  a  daughter  and 
wrtfd^Bg!^  legatee  of  Sir  Jervoise,  as  a  donatio  causd  mortis. 
takei  certain  rf  ^e  circumstanccs  wcre  these : — Several  months 
aa  iron  chest,  previous  to  his  death.  Sir  Jervoise  was  in  a  bad 
naiaeiofpiaii^  State  of  health.  On  the  24lh  of  March,  being 
^e7J^c^   confined  to  his  bed,  he  desired  his  natural  son  to 

SSgit  tobe  ^^^  ^^  ^^y^  ^^  ^^  ^^^^  ^*"^**'  which  were  in  the 
his  intention     drawer  of  a  table  in  his  bed-room ;  and  to  fetch 

tliat  they 

shpaid  have  somc  moncy  which  was  there  in  a  tin  box,  and  a 
lil^nEuli^i  parcel  of  one  pound  notes.  Being  brought  to  bis 
SjiJ^ribl  bed-side,  he  counted  them  over;  the  money  and 
wilhTeir**'*^  notes  altogether  amounted  to  SfiSOL  He  then  de- 
r^^'^'  sired  the  young  man  to  separate  them  from  the 
aadiieepsthe  other  Valuables  in  the  tin  box;  to  put  them 
pMMMion,^^  in  some  paper ;  to  seal  them  up ;  and  to  direct 
l^y'^dl  ^^^^  for  h>s  mother  and  sister,  in  the  names  of 
^^2JpwlSffs  "  ^"-  ^^^  ^"^  Clifton:'  This  was  done  in  the 
themsei?et,  or  prescucc  of  Sir  Jervoise :  and  he  charged  his  son 
them:  Hei^  to  scc  them  delivered  to  his  mother  and  sister 
^r'V^XL'  after  his  death,  which  he  believed  to  be  near  at 
i^iSC^  hand.     The  parcel,  thus  sealed,  was  then  taken 

S^a!uMi»  *^*^  *®  ^^^  ^"^°  ^^**  ^^^  locked  up,  together  with 
rmrtk  MMfS..    other  jpapers^  and  the  keys  returned  to  Sir  Jervoise 
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Clifton,  who  desired  them  first  to  be  sealed  up,  I8I6. 
and  then  to  be  replaced  in  his  drawer.  Mrs.  and  ^^^^^^^^ 
Miss  dijUm  were  not  at  this  time  in  the  house ;  ^^^  Another 
but  Sir  Jervoiae  frequently  said,  that ''  the  money  v. 
in  the  iron  chest"  was  meant  for  them  ;  and,  upon  aadT^Ofe!! 
their  arrival  at  C/t/lon  Hall,  he  told  them  what  he 
had  done.  There  was  a  good  deal  of  evidence 
to  shew  that,  during  the  interval  between  this  oc* 
currence  and  the  death  of  Sir  Jervoise,  the  keys 
were  frequently  in  the  possession  of  Mrs.  Clifton. 
But  no  actual  delivery  was  made,  either  to  the 
young  lady  or  to  her  mother,  nor  to  any  other  per- 
son, of  the  parcels  superscribed  for  them ;  and  Sir 
Jervoise,  except  upon  some  incidental  occasions, 
always  kept  the  keys  till  the  day  of  his  death ;  pre«- 
vious  to  which  he  directed  them  to  be  given  to  his 
executors.  By  a  will,  bearing  date  May  1814,  Sir 
Jervaise  left  Mrs.  Markham,  the  defendant's  wife, 
and  his  legitimate  daughter,  *'  all  the  cash,  bank 
notes,  India  bonds,  &c.  which  should  be  found  in 
his  possession  at  Clifton  Hall,  or  wh^esoever  he 
should  happen  to  die.''  He  likewise  gave  to  Mrs. 
Cl^ton,  alias  Bunn,  6,000/. ;  to  his  natural  son 
10,0002.  ^  and  to  his  natural  daughter  2,000/.  It 
appeared  likewise,  that  upon  the  day  of  the  gift 
in  question,  and  subsequent  to  it,  he  had  added 
a  codicil  to  his  will,  by  which  he  further  provided 
for  Mrs.  and  Miss  C/i/)on,  expressing  himself  in  one 
clause  to  this  effect:  ''and  1  hereby  ratify  and 
confirm  my  will  in  idl  things." 

Shepherd,  S.  G.  for  the  defendants,  contended, 
that,  confining  himself  to  one  point  only,  the  plain* 
tiffs  were  hot  entitled  to.  recover.     1.  Uponprin* 
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1810.  cipies  of  bw  this  was  not  a  good  dotudio  t^wd 
^"^^J^*^^  mortis.  Delivery,  in  all  cases  necessary  to  perfect 
sad  AnoflMv  ^  g^s  ^^^  ns^re  emphatically  called  for  in  a  dona- 
V*  tion  of  this  kind.  The  mere  settings  apart  a  peper^ 
mmL  Wife!  ^^  directing  it,  could  not  operate  as  a  t#aiisfer. 
Neitb«r  was  there  ia  this  case  a  constrnct^e  deHt 
?ery  of  the  money  and  notes.  The  keys,  th^ 
symbol  of  possession,  remained  in  the  castody  of 
Sir  Jerrooise  up  to  the  time  of  his  death.  This  spe* 
ctfic  pitoperty,  in  the  words  of  the  will  of  Mag 
1814,  was  beqaeathed  to  Mrs.  Mwrkham.  2.  After 
the  donation  Sir  Jervoise  makes  a  codicil  to  his 
will,  by  which  he  further  provided  for  Mrs.  and 
Miss  Clifton.  This  subsequent  provision  might  be 
considered  as  a  substitution  for  the  bank  notes  and 
money  in  the  iron  chest.  Had  he  died  before  be 
bad  been  able  to  make  this  codicil^  the  reason  in 
fieivour  of  the  donation  might  have  been  stronger; 
but  he  lives  to  make  new  eodicilsj  and  to  bestow 
new  legacies,  and  makes  no  mentioB  of  tbo  moAoy 
and  the  notes  in  bis  will. 

Best,  seijeant,  contra. — ^This  is  a  good  donatw 
cau^  mortis.  It  is  true  that  a  .parol  gift^  without 
some  act  of  dehvery,  wiU  not  alter  the  property  ; 
b«t  the  hiw  looks  cather  to  the  intention  of  the 
donor  than  to  the  formality  of  circumstances. 
Supposing  delivery  to  be  necessary  in  all  cases,  a 
virtual  delivery  would  suflSce.  An  actual  delivery 
of  the  thing  itself  could  not  be  necessary^  be^^use 
some  things  are  not  capable  of  transfer,  ex  manu 
m  manum.  But,  in  the  present  case,  there  was  a 
ddtvery^  in  substance,  by  Sir  Jerooise  to  his  son^ 
as  trustee  for  his  mother.    The  keys,  indeed^  m« 
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iB&iiied  in  Sir  Jetvoi$^9  generd  cmtody^  bectrate  18L6. 

be  had  other  property  in  the  iron  chert ;  but  tlie  ^^^J^^^ 

direction  on  the  paper»^  and  the  setting  of  them  ^d  Anotha* 

apart,  coupled  with  the  other  cifcamstances  of  the  ^' 

case,  were  eijuivalent  to   an    executed   traiufcr.  a>«dWiiC9« 
He  relied  on  Smith  v.  Smith,  !B  Strange  965,  ift 
which  a  mixed  possession  was  deemed  sufficient. 

GbBBs,  C.  J. — Few  eases  have  occurred  apoii 
this  subject  in  courts  of  common  law.  Whea  they 
present  themselves,  we  must  canvass  them  upon 
those  principles  which  obtain  respecting  them  in 
the  courts  of  equity,  where  they  have  often  beeb 
discussed.  Whatever  might  be  the  intention  of 
Sir  Jervtnie  Cl^hm,  I  cannot  think  that  he  has 
given  the  plaintiffs  a  legal  titte  to  this  property. 
Can  we  call  this  a  donatio  causA  m^ortis  f  To  con- 
stitute a  title  of  this  kind,  which  this  is,  or  nothing, 
the  donor  must  not  only  ^ve,  but  deliver ;  and  that 
deKvery  must  be  actual,  where  the  subject  matter 
of  the  gift,  as  in  the  present  case,  is  capable  of 
actual  transfer.  A  symbolical  delivery  will  not  do« 
This  was  so  determined  by  Lord  Hardmitke  in 
Shargoldy.  Shargold,  8Ve9ey4S'l.  A  delivery 
of  receipts  for  South  Sea  Annuities,  in  the  donor's 
last  illness,  and  eipressly  in  contemplation  of  deaths 
was  held  by  that  learned  Judge,  and  higher  autho* 
rity  caanot  be  cited,  not  to  be  a  good  donatio 
mortis  cami.  But  even  the  symbol  of  p0sses9?on 
does  not,  in  this  case,  pass  to  the  donees,  or  to 
any  one  in  trust  for  them.  The  keys  of  the  iron 
chest,  and  the  property  therein  deposited^  remain 
with  the  testator  up  to  the  time  ef  his  diealii;.  Me 
had  frequent  opportvttitien  after  the '  time  of  tfre 
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1816.  alleged  donation^  to  perfect  the  gift  to  the  plaintiffii^ 
^"•^"^^^^^  He  does  not.  He  dies,  with  the  property,  and  the 
and  Another  8yn*l^<>l  ^^  ^^^  Property,  both  in  his  possession.  I 
cannot,  upon  legal  principles,  call  this  a  good  do- 
natio  causa  mortis.  But  it  is  fit  that  my  opinion 
should  be  reviewed. 


Mabkbam 
and  Wife. 


The  Jury  found  a  verdict  for  the  plaintiffs,  sub- 
ject to  the  question  of  law^  whether  it  was  a  good 
donatio  causa  mortis. 

Best,  Vaughan,  and  Blossettj  seijeants,  and 
Richardson,  for  the  plaintiffs. 

Shepherd,  S.  G.  Lens,  serjeant,  Harrison,  and 
Copley,  Serjeant,  for  the  defendants. 


In  ths  next  tenn  this  case 
wu  fttllj  discassed,  upon  a 
rule  to  shew  cause  why  a  non- 
suit should  not  be  entered. 
The  Court  of  Common  Pleas 
unanimously  approved  of  the 
opinion  of  the  Lord  Chief  Jus* 
tice,  as  expressed  at  the  trial ; 
and  directed  a  nonsuit  to  be 
entered. 


Questions  upon  a  donatio 
mortis  coiirihaTe  seldom  arisen 
in  the  trial  of  an  action  at 
common  law.  It  is  thought 
proper,  howerer,  to  make  some 
additional  obserratioDt  to  the 
note  upon  the  case  of  Sprailejf 


T.  Wihonj  ng^Or  p<  10,  in 
which  some  points  of  this 
branch  of  law  were  canvassed ; 
and  more  particularly  ,with  a 
riew  to  define  the  jurisdiction 
under  which  our  courts  may  be 
considered  as  having  power  to 
take  cognisance  of  this  ques* 
tion. 

Before  we  enter  upon  the 
question  of  jurisdiction,  it  may 
be  proper  to  add  a  word  or 
two  upon  the  nature  of  the 
donatio  mortit  cau$i^  the  prin* 
ciples  of  which  are  wholly  de- 
rived from  the  Roman  civil 
law.  The  more  ancieat  Ro- 
man expounders  of  the  law 
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( 


bad  great  diiferences  of  opi- 
nioo ;  boft  socb  diffecences  are 
to  be  considered  as  settled  by 
tbe  text  in  tbe  Institutes. — 
Mortis  cmui  donoHonei  adex- 
enphm  legatamm  redada  iunt 
per  omnia.  Inst.  lib.  %  t.  7. 
Mortis  causij  kc  Yinnius  in 
bis  Commentary  upon  tbis  law 
says,  ccetefum  non  simpUcUer 
eiptf  ommOj  sed  xatra,  rt^  et 
maxtme  ratione  ejfedorum. — 
Tbe  following  are  tbe  distinc- 
tions: 

1.  Tbat  tbe  donaiio  mortis 
taus6  is  absolute  by  tbe  death 
of  tbe  donor,  without  reyoca- 
tion;  wbeieas  the  l^tary 
inteiest  TOrts  by  tbe  accept- 
ance of  tbe  kssres  scr^ttus. 

%.  Tbat  delirery  to,  and  ac- 
ceptance by,  tbe  donee  are 
abioliitely  necessary;  and 
wben  tbe  subject  of  gift  Is  ac- 
tually deliTered  and  accepted, 
a  dominion  in  tbe  thing  passes 
to  tbe  donee,  enabling  bim  to 
dispose  of  it  in  tbe  mean  time- 
Dig.  39.  tit.  6. 1. 14.  &  1.  39. 

Tbese  two  principles  seem 
to  be  tbe  grounds  which  es- 
elude  our  spiritual  courts  of 
Jurisdiction,  which  has  been 
decided  in  Thompson  r.  BaUg^ 
Strange,  Rep.  777,  upon  a  mo- 
tion for  a  prohibition,  wben  it 
was  said,  tbe  question  may  be 
tried  In  an  action  of  tror er. 
.How  an  action  at  law  can  arise 
where  this  question  is  directly 


in  issue,  may  be  collected  by        1816. 
the  authorities  cited  in  Viner's  V^V^h^ 
Abridgment,  (it.  Gift;  in  the        Bunh 
cases  of  gift  absolute,  and,  by  "<^  Another 
analogy,  in  cases  of  gift  suh    y^J^^^^^ 
modo.  An  instance  istheredted     and  Wife* 
of  the  case  of  tbe  gift  of  a  jewel, 
in  expectation  of  marriage,  and 
an  action  to  recover  it  upon 
failure  of  the  marriage  taking 
effect.  And  leaYing  out  of  Yiew 
the  technicality  of  the  Roman 
cinl  law,  and  adopting  only 
the  principle  that  the  property 
rests  In  the  donee,  but  is  ca- 
pable of  being  reyested  in  the 
donor  at  his  will,  tbe  techni- 
cal principles  of  onr  common 
law  actions  may  suffice  to  d^ 
cide    questions    of     property 
arising    upon  a  gift  in  con- 
templation of  death. 

It  is  a  remarkable  drcnm- 
stance  tbat  our  Law  and  Equi* 
ty  Reports  are  silent  upon  the 
subject  of  donaiio  mortis  causi 
until  tbe  case  of  Jones  t.  Selby^ 
in  1710.  Since  that  time  there 
has  been  a  series  of  decisions 
In  the  Courts  of  Equity,  turn- 
ing upon  some  rery  nice  dis- 
tinctions. The  principal  cases 
are  referred  to;  and  the  reasons 
upon  which  they  were  ad- 
judged are  ezamiued,  in  the 
note  to  Spratley  ▼.  Wilson^ 
ante,  11,  12.  Wood,  in  his 
Institates  of  the  Lawef  Eug- 
landy  does  no^  point  out  any 
trace  of  tbis  question  bariog 
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arisfa  in  our  Courts  *ia  his 
tknCj  although  be  roust  have 
BuNiv        been  well   aware  of  it  as  a 
^ad  Another  branch  of  the  ciril  kw.  Swin^ 


MARKHAIf 

and  Wife, 


bnmeon  Wills,  p.  1^  gifes 
•nlj  what  he  has  borrowed 
from  the  Digest,  with  an  opi- 
aion  how  this  gift  is  restrained 
by  the  Stat,  of  Eliz,  against 
fraudulent  conyeyances.  But 
if  we  are  to  adhere  strictly  to 
the  ru4es  of  the  Roman  cItiI 
law,  it  is  unnecessary  to  re- 
sort to  the  aid  of  the  statute  of 
Eliz.  for  this  principle;  for 
that  law,  founded  as  it  is  upon 
the  most  admirable  equity, 
would  not  allow  deoatioiis-  of 


this  description  to  defeat  the 
just  claims  of  creditof  s  against 
the  general  property  of  the  de« 
ceased  donor.  Dig.  30.  tit.  6* 
1. 17.  But  thefe  is  nothiug  te 
shew  how  this  branch  of  our  law 
was  acted  upon  by  our  Courts  in 
his  time.  The  commencement 
of  the  cases  upon  this  head 
seems  to  haye  been  the  effect 
of  that  part  of  the  statute  of 
frauds  which  relates  to  nun- 
cupatire  wills;  they^pear  if 
be  a  struggle  to  support,  ii^ 
courts  of  equity,  claims  which, 
but  for  the  statute  ef  frauds, 
wonld  have  been  brought  fof <t 
waid  in  the  spiritual  conrt^ 
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S1TTIW3S  AFTER  MICHAELMAS  TERM,  ^7  GEO,  UL 
AT  GUILDHALL, 


Bennett  and  Another  v.  Morta,  i>«e.  6. 


THIS  WM  an  actkm  on  the  caae,  which  mis    ,^^  ?*"/"* 
pilot  act  (5S 
brought  by  the  plauitiSs,    who  were    the  o.iiLe.s9.) 

owners  of  the  ship  Rangtty  against  the  defendant^  oniTtothesem 

captain  of  a  brig  called  the  Carv^oo,  forrmifiing  "l^gi^^bS 

foul  of  their  vessel  in  the  River  Thames.  nJ'ml^ln 

'  accident  oc- 

car  by  the 

•    it  appeared  that  the  Ranger  took  a  pilot  en  rnnning  down 
boards  oS  Oravesend,  to  navigate  her  to  her  moor^  tiffs*  TeueiT 
«nf  near  Motherhithe  ;  that,  immediately  after  the  llull^au^^n 
Crnndtw  had  swung  to  her  andhor,  the  defend^  wUfti^^dU*' 
ant^s  bpiff  turned  a  point  of  the  River   I%Mme&j  Pendant,  Uie 
•opetiing  to   Umehfyuse^reach^    with   too  ^reat  a  neratedfrom 
pMsa  of  sail;  and   that  she  did  not  take  in  ber  myTS^in^^dt 
sails,  and  let  go  her  anchor,  with  sufficient  expedi-  Ja'tJ^^J  ^^ 
lion,  to  prevent  her  running  foul  of  the  iZoitger,  ^^'^^^ 
which  she  struck  on  her  larboard  fore  chainsL  doing  presence  of  the 

•J        1^1       J  .       1  .     11  T  r    pilot-   But  the 

considerable  damage  to  her  bdl.  It  appeared,  captain  would 
however,  that  there  was  an  old  and  experiesKred  for Mymfs^  * 
pilot  on  board  the  Carvaltoo, 

I  hlmsell 


ly  mis- 
chief directly 
moTloff  from 

I?. 


Lena,  aeijeant,  for  the  defendant,  objected.that 
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1810.       the  present  action  could  not  be  maintained ;  that 
^-^^'^^^'^^  the  CarvaUoo  had  a  pilot  on  board ;  that  the  au- 
and  Anotter  *^^^**y  ^^  ^^  master  was  thereby  divested^  and 
V.         he  was  not  responsible  where  he  had  no  controul. 
MoRTA.      He  relied  on  the  52  Geo.  III.  c.  39.  s.  SO.  ''  Pro- 
vided that  no  master  or  owner  of  any  ship  or  ves- 
sel shall  be  answerable  for  any  loss  or  damage ; 
Bor  shall  any  owner  or  owners  of  any  ship  or  ves- 
sel^ or  consignee  of  goods,  be  prevented  from  re- 
covering any  loss  or  damage  upon  any  contract  of 
insurance  of  the  same^  or  upon  any  other  contract 
relating  to  any  other  ship  or  vessel,  or  any  cargo 
on  board  of  the  same,  for  or  by  reason  or  meand 
of  any  neglect,  default,  incompetency  or  incapa- 
city of  any  pilot  taken  on  board  of  any  such  ship 
or  vessel  under  or  in  pursuance  of  this  act." 

Best,  Serjeant,  c<mtra. — 1.  The  act  does  noC 
extend  to  ships  in  the  Rive^  Thames.  The  acC 
was  intituled  ''  An  act  for  the  more  effectual  regu- 
lation of  pilots  and  pilotage  of  ships  and  vessels 
on  the  coast  of  England.""  Now^  Uie  term  coast 
was  properly  confined  to  the  shores  of  the  sea.  Had 
rivers  been  intended,  would  not  the  act  have  used 
the  characteristic  word,  hanks  f  2.  That  the  sta- 
tute did  not  prevent  an  action  being  brought  against 
the  captain;  and  that,  at  any  rate,  to  exculpate 
the  captain,  it  should  be  shewn  that  the  accident 
arose  from  the  negligence  or  incapacity  of  the 
pilot. 

GiBBS,  C.  J. — Upon  referring  to  the  second  sec- 
tion of  the  act,  I  am  of  opinion  that  it  manifestly 
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€irtefid»  to  ffie  River  ffUrmet.  In  tKWcfeie  it  t»  in 
evidence  that  a  pilot  was  on  board,  by  which  (he 
responsibility  of  the  captain  was  divested ;  nnhs» 
indeed  there  wa«  direct  proof  that  the  miacbu^ 
was  imnMdiately  inpolabk  to  (1m  captain.  The 
ship  and  management  of  the  ahip  beloi^ped,  piia 
tempore,  to  the  pilot ;  and  the  captain  cannot  be 
responsible  when  he  ceased  to  act ;  I  shall  there- 
fore direct  a  noasnit. 


IQie. 


Best,  Serjeant,  and  E.  Latoes,  for  plaintiffs. 
Lens  and  Vaughan,  serjeants,  for  the  defendant. 


See  Boucher  -▼•  Naidstromj 
t  TavDt.  566.  NkhoU<m  t. 
Mowtse^j  16  £a8t  384.  See 
likewise  Cmrvthers  ▼.  Syde* 
ifothMMj  4  Maule  and  Selw. 
77,  in  which  it  was  held,  that 
where  the  captain  of  a  vessel 
took  on  board  a  pilot  bj  virtue 
of  the  Liverpool  Pilot  Act 
;( which  incorporated  the  ge» 
iieral  provisions  of  the  52d 
Geo.  III.  c.  39.)  and  a  loss 
happened,  occasioned  bj  the 
neglect  of  snch  pilot  whilst 
the  ship  was  nnder  his  con^ 
dnct,  the  assured  were  not  pre- 
vented from  recovering  aa 
average  loss  upon  a  damage  by 
atranding. 

The  same  poiat  was  brought 

Vol.  I.  2 


before  the  Court  of  Exchequer 
in  Hitary  Term,  J815,  in  the 
AUomey  General  v.  Case,  and 
argued  by  the  Solicitor  General 
for  the  Crown,  and  Joy  for  the 
defendant:  nfo  judgment  has 
hitherto  been  given  in  the  lat* 
ter  case* 

In  Carruthere  v.  Sydebom 
tham,  the  judgment  of  the 
Gourt  of  K.  B.  manifestly  ex- 
tends to  a  case  in  the  same 
predicament  with  that  in  the 
text;  that  the  master  thaU 
not  be  answerable  for  the  act 
of  the  pilot  whom  he  does  not 
appoint;  whom  he  is  bound 
by  law  to  receive  Into  bis  ves* 
set;  and  who,  when  on  board, 
displaces   his   authority,  and 

B 
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sixpersedef  bim .  in  the  tempo* 
rarj  |;oTernroeDt  of  the  ship. 
BENKBfT  It  would  be  in  the  highest  de- 
and  Another  gree  unreasonable  and  unjust 
to  make  a  master  responsible 
where  he  had  nocontroul.  It 
was  upon  this  principle  that 


181«. 


V, 
MORTA. 


the  decision  in  Nkhohon  %. 
Moum^j  st^nroj  proceeded. 
But,  unquestionablj,  the  cap- 
tain would  be  answerable  for 
any  indiyidual  personal  mis- 
condiict|in  himself  and  crew. 
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AT  WESTMINSTER. 


Head  and  Another  v.  Scwelu  Not.  a. 

CTION  by  the  indorsee  of  a  bill  of  exchange  in  an  action 
against  the  acceptor ;  drawn  by  one  Ander-  SJuoro^Ibal 
8on  on  the  defendant,  and  directed  to  him  at  So-  iVde'^SaSe 
fliers'  Tovon,  and  accepted  by  the  defendant,  pay-  ^\  ■  pyt^co**' 
able  at  Messrs.  Harrisons,  Pickett-slreeL  Temple-  memorandum 

,  '  ^  at  the  foot  of 

bar.  the  bill,  it  is 

not  necessary' 
to  prove  a 

There  was  no  proof  of  a  presentment  at  the  Jr^oemil^"^ 
latter  place.  '*«'  p»««^ »»"« 

'  the  acceptor  is 

l^enerally  and 

Sest,  Serjeant,  objected,  upon  the  authority  of  Sabier****^ 
the  case  of  Gammon  v,  SchmoU,  5  Taunt.  344. 

Vaughan,  serjeant,  contrct,  contended,  that  it 
was  not  necessary  to  prove  a  demand  at  the  parti- 
cular place.  He  relied  upon  Fentony.  Goundry, 
13  East  459. 

GiBBs,  C.  J.— After  thirty-five  years-  experience^ 
in  which  1  have  never  known  thid' objection  to  pre- 
vail, I  cannot  admit  the  necessity  of  this  proof. 
In  an  action  against  the  acceptor,  where  the  bill  . 
is  accepted  ".payable  ^t  a  particular  place^"  as  in 
the  present  case^  it  is  not  necessary  to  prove  a 

2B^ 
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Head 
and  Another 


demand  at  tliat  plaee.  He  is  generally  and  iirni 
verBally  liable  upon  such  an  acceptance*  It  has 
been  often  so  determined.     I  know  there  are  con* 


V.         Qicting  casesj  but  I  shall  not  require  this  proof. 

Seweli:., 

Vaughan,  seijeant,  for  the  plaintiffs. 
Best,  Serjeant^  for  the  defendant. 


C.B. 

itkhqrdf  t.  horei  MUsmgton. 

This  WM  sn  action  by  the 
Monee  agaiatt  the  maker 
.of  a  prombsorjr  note.  The 
note  wai  in  the  cominon  form ; 
but  in  the  margin,  and  nnder- 
neath  the  name  of  the  maker, 
was  written,  '<  payable  at 
JBruce  and  Co. V  Thedeela- 
^tion  did  nfii  state  that  the 
bill  had  been  presented  at 
BrtfCtf  andCo.'s;  and  no  evi- 
denca  of  that  fact  was  tendered 
hj  the  plaintiff^s  coaitsek 

Faui^umy  Serjeant,  for  the 
defhndant,  oontmded,  that 
there  was  a  ▼ariaaoe  between 
•the  instmment  In  eiidence,  and 
4he  instmmeBt  as  stated  in  the 
dedafmtioB,  He  admitted  the 
Covt  of  ConmoB  Fleas  had 
decided  diffmaAlj  f row  the 
King's  Bench;  that  smdt  me- 
morandum, though  not  ihtro- 
itaced  in  the  body  of  the  biN, 
tras  a  qnaUfied  ii]ideitddB|(; 


that  it  was  part  of  the  con- 
tract, and  constituted  a  condi* 
tion  precedent.  It  was  neces* 
sary,  therefore.,  to  aver  it  in 
the  declaration  ;  and,  unless 
the  proof  was  dispensed  with 
by  the  act  of  the  defendant,  it 
became  incumbent  upon  the 
plaintiff  to  proTe  it.  He  relied 
on  Gammon  ?•  Schmollj  6 
Taunt.  344. 

Lem,  seijt.  onUriL — Gam* 
num  T.  SchmoU  was  aa  action 
on  a  bill  of  exchange.  This  is  an 
action  on  a  promissory  note, 
in  whidtthe  words  *<  payable, 
Ac.'*  are  aot  incorporated  in 
the  bUI,  bi|t,  merely  Jntrodooed 
in  the  maigin,  as  indicating 
the  place  of  application  for 
payment;  not  as  qualifying 
the  promise.  It  is  a  mere  di- 
recdoa  f«r  the  convenience  of 
tte  maker.  He  added,  that 
in  Price  ▼«  MUchelly  Easter 
Term  bb  Geo.  III.  4  Campb, 
200.  his  Lordship  had  de- 
cided^ that  tudi  a  memQran* 
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dam  was  no  part  qt  th^  pto- 
inise. 

GiBBs,  C.  J.— The  wordg 
<<pajable  at  firtfc^aod  Co.V' 
ate  not  introduced  in  thie  body 
of  the  bill ;  they  are  only  la* 
serted  in  the  margin.    It  U  a 
mere  m^morandiim^^iot  coupled 
with,  Dor^ualifynig,  the  pro- 
mise.     I.iQok  at  this  iustru* 
ment ;  and  the  prooiisocy  nota 
is  perfect  without  it.    I  say 
nothiMg  as  to  any  other  casa. 
I  find  I  had  already  determin-* 
ed  this  {>oint  in  Price  v.  Mtf-*- 
ehelli  and  I  feei'disposed  to  pve^ 
serve  my  own  coi»sisteacy.    It' 
would  be  diScnie  «o  say,  in 
siost  OMB^  that  what  is  law 
as  ragards  bills  of  exchange 
should  ttof  be  law  as  lespecte 
iwaaissdry  notes. 

Faughanij  ser|eaot,  again 
arged  the  case  of  Gamm^M  t. 
SckmoU,  aad  ^pressed  his  Lord- 
ihip  to  reserve  the  point 

GiMs,  C  J.--^  am  oaly 
deciding  the  case  before  me; 
botl  floel  ioo  dear  M  tbe.s«iil» 
ject  to  veserve  the  point. 

Yerdtot  for  the  plasnt^ 

dUmr^oQmntj^j^S^m,  #or 
theiplaiatiff. 

Vtmghmy  soijeiKit,  fcrihe 
detedant, 

UpoVL  tbis  fNoiat  the  deci- 
iioae  ia  4h«Ooafts  of  King?6 
Beneh  a«d  Comaioa  Pleas  arc 
at   tariaaoe.     .Both    OoMtSi 


howeTer,  agree  in  this;  that        xg|g, 
where  a  particular  ,pUKex)f  pay-  \^^^v^tf/^ 
ment  is  introduced  in  the  body        Heao 
of  a  bill  of  exchange ;  or  whars  and  AnolMn 
a  proauasory  i^fete  is  madej^y-  ^' 

able  at  a  partiqaUw  fiac9^  ia  «*V*^"» 
tbeoixpross  terms  of  the  en« 
gagement,  and  not  biy  way.«[f, 
fMre  memorandum  at  the  foot 
of  tiM  instrument;  th^,  in 
aoch  case,  the  bail4)€axohao§Qi 
aaddiepromiaeory  note  (whe« 
ther  the  action  be  against  tl^ 
■Mker  or  kidoiser  of  th/e  o|he, 
or  the  drawer|4odorser^  or  ac« 
OE^tor  of  the  other  J  must  be 
presented  at  Hua  particular 
place,  and  a  demand  be  vimi^ 
Hierei  in  older  4ls  ^«e  the 
holder  «  «aMe  of  pMsUolL  in 
such  ««8e^.aiareo?er,   as   re- 

speotsa  ppqmissDiy  AOle,  the 

pfesentment  and  demand  most 

be  alleged  tn  the  deoUration. 

JBoues  T.  Uawej  iuerror^  ^ 

Taunt.    IQ.      &mdereea    v. 

Boim,  14  East  50a    S>ick. 

enetm  t.  JBooes,  16  fast  110« 

fhme  w.  Bawes^  16  ^t  112. 

£[¥ff4m  T.  mUs^  3  Taunt.  M^ 

SmtndenoB  t.  Juige^  J2.II.  & 

,  the  two  CauKtsi^nB  at  va- 
liaace  s^on  tliiaiiQiat;  whace 
^  bill  of  exchange  wiiade  p^y^ 
ableata  parti(^ilar  place,  by 
^ay  of  4a»emor4mdMm  ai  4hf 
foai  o/  4he  noie^  such  place 
4iotl>eing«mbodied  m  the  note* . 
in  CaU^m  i.  ^M,  thw    . 
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Court  of  Common  Pleas  de- 
cided, that  where  a  bill  was 
Head  accepted  payable  at  a  bankerN, 
and  Another  it  must  be  presented  there,  for 
payment ;  and  that  the  neglect 
$0  to  present  it,  was  equally  a 
discharge  to  the  acceptor  as  to 
the  drawer.  3  Tauut.  397. 
So,  in  Ambrose  t.  Hopwoodj 
1  Taunt.  61,  where  a  declara- 
tion alleged  a  bill  to  have  been 
accepted  payable  at  the  house 
of  certain  persons  at  a  parti- 
cular place,  it  was  held,  upon 
special  demurrer,  necessary  to 
aTer  that  the  bill  was  presented 
for  payment  at  that  place,  and 
not  to  those  persons  generally. 
Such  were  the  decisions  in  the 
Common  Pleas,  when  the  case 
of  Fenton  t.  Goun^  was 
argued  upon  a  special  demur- 
rer  to  the  declaration ;  and  the 
Court  of  King's  Bench  were 
unanimous  in  opinion,  that  in 
an  action  against  the  acceptor 
of  a  bill  of  exchange,  accepted, 
payable  at  S.  andVo.^s^  it  was 
Buflicient  to  allege  generaUtf  a 
request  by  the  plaintiiF  to  the 
defendant  to  pay  the  bill, 
without  ailing  that  it  was 
presented  for  payment  at  the 
particular  place,  13  East  459. 
Jn  a  subsequent  case,  Oammon 
T.  Schmolly  the  Court  of  Com^ 
mon  Pleas,  in  opposition  to, 
the  case  of  Fienton  ▼.  Goun- 
dnfj  determined,  that  if  a 
\i\\X  was  accepted  payable  at 


a  particolar  place,  the  plain- 
tiff must  arer  performance  of. 
this,  like  other  conditions 
precedent,  by  shewing  a  pre- 
sentment to  the  acceptor 
at  the  place  specified;  and 
ihdj  whether  the  action  were 
against  the  drawer  or  ac* 
ceptor.  5  Taunt.  344.  The 
Courts,  therefore,  were  at  is- 
sue upon  this  point.  In  Tri- 
nity Term,  1816,  the  case  of 
Rower.  fVilUami  came  before 
the  King's  Bench,  upon  a  spe- 
cial demurrer  to  a  declara- 
tion upon  a  bill  ef  exchange. 
That  case  was  precisely  the 
same  as  Fenton  t.  Goundry^ 
ante*  It  was  an  action  against 
the  acceptor  of  a  bill  accepted 
<<  payable  at  Sir  John  Per» 
ring  and  Co.'s,'-'  and  there  was 
no  averment  of  the  present- 
ment, when  it  became  due,  at 
Sir  John  Perringand  Co.'s.  The 
Counsel,  in  support  of  the  de- 
murrer, cited  Gammon  t. 
Sehmoliy  but  tbeCourt  of  King's 
Bench  refused  to  hear  the  case 
argued ;  saying,  that  they  con- 
sidered the  point  as  having 
been  determined  in  their  judg- 
ment in  Fenton  t.  Goundry. 
Mr.  J.  Uolroyd  read  a  MS. 
note  of  the  case  of  Smith  ▼• 
^e  la  Fontaine^  tried  before 
lid.  Ch.  J.  Mansfield^  in  1785; 
in  whicli  his  Lordship  held, 
that  words,  accompanying  an 
licceptancej  "  payable  at  a  par^ 
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ticnlar  place/'  or  the  words 
^^  accepted)  payable  at,  &c." 
were  not  words  restricting  or 
qualifying  the  acceptor's  lia- 
bility, but  rendering  him  gene- 
rally and  nniversally  liablei 
and  that  it  was  not  necessary 
to  prore  a  demand  at  the  par- 
ticular place  in  an  action 
against  such  acceptor.  Lon) 
Eilenborough  added,  <Mhat 
whaterer  cases  might  be  ad- 
duced in  favour  of,  or  against, 
the  doctrine  laid  '  down  by 
K.  B.  in  Fenton  r,  Goun* 
dry^  an   inTincible   argument 


with  him  for  the  opinion  there        ]^78i 
.  giren  was,   the  constant  and  ^^V^^ 
undeviating     usage    of    mer-         Head 
chants  ;  who  never  considered  *"^  Another 
8Dch  an  acceptance  to  be  a  re-      Sewell 
strictife    acceptance ;    that  it 
was  mere  matter  of  convenient 
arrangement,  and  did  not  raise  ^ 

an^  obligation,  on  the  part  of 
the  hol<ler,  to  demand  payment 
^t  the  particular  place." 

ypon  this  judgment  a  writ 
pf  error  was  brought  in  the 
House  of  Lords  ;  and  the  case 
is  now  pendiug  for  judgment* 


m  cjstsAT  NISI  mtas,  &«: 
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JtDJOURNED  SITTINGS  AFTER  MICHAELMAS 
JERM,  AT  GUILDHALL,  57  GEa  IIL  1816. 


r.  9:  fti;cKflTRftW  r,  Ib»br: 


1.  Upwi  Ae  fTlldS  n^as  atf  action  on  an  account  gtaterf.    M 
apartnenhip,     JL    appeared  that  the  plaintiff  and  defendant  bad 

Slid  1  arotual     •  ^         1  •  t         \.  • 

•ttttement  and  been  in  parfnenhip  as  appraisers  and  anctioiieers* 
iN^^ent  of  fpjj^  original  partnersbip  was  contracted  by  articles, 
^M  *riSilir  "^'  nnder  seal^  which  contained  several  proTiMons : 
£1  law,  on  the   ].  That  a  rcfiiilar  deed  of  partnership,  with  the 

partofhim  _  T        n      1  j   1.     /  \a     a 

ainiinfltwboai  nsnal  coyenantsj  shomd  be  drawn  up.  3.  A  spe* 
foun^to  pay  cial  clause ;  that^  in  case  they  shoold  dissolve  part- 
Md^M^rew  newhip  within  fourteen  years  from  the  commence- 
proonsetopay  n^eut  of  the  articles,  neither  shonid  be  at  liberty  to 

M  not  neces*  '  •^ 

iary.  caiTy  on  the  like  business  in  any  part  of  the  united 

nenhipto  kingdoms  within  seven  years  next  ensuing.  Na 
by'^tciM  mn  deed  of  partnership  was  entered  into  in  pursuance 
which  i? con.  ^^  *he  articles;  and  the  plamtiff  and  defendant, 
a^Tment  for  ^^^"  Carrying  on  business  for  some  time  toge- 
a  co-partner-   thcr,  ae:reed  to  a  dissolution.      In    May.    1816y 

•hip  deed.  .r  1.       1    ..  11  ,  .       ,     .         , 

sach  partner  the  dissolution  was  regularly  advertised  m  the 
any  toe  be  Lotidon  Gozette.  On  the  25th  of  June  following^ 
JiSSVttdV  *hey  met  together  to  adjust  their  accounts.     At 

thoa(;h  one 

pactner  refuse  to  sign  the  deed,  when  tendered  to  him,  be  is  not  thereby  preeladcd  frooi 

recoTering  a  balnct  due  to  him  oa  the  partnersbip  accoant  in  an  action  or  aitaaipiil. 
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this  meeting  the  books  were  produced^  and  ihe  ^l^ 
plaintiff  claimed  of  the  defendant  a  balance  in 
his  fkvoar  of  2I5<.  The  defendant  admUted 
the  sum  to  be  due ;  and  offered  Lo  fiay  it^  if  the 
pfamitiff  would  sign  a  deed  which  be  tendered. 
Ib  this  deed  was  coulained  the  restrictiYe  ar^ 
tides  as  to  carrying  on  the  like  trade  witbiii 
sevien  years.  The  plaintiff  refused  to  sign  the 
deed^  and  brought  the  present  actkm  for  the 
money. 

i^effs^  Serjeant,  for  (he  def6ndaat;*--The  plaintiff 
is  not  entitled  to  recover.  In  order  te  enable  one 
partner  to  maintain  an  action  against  another 
for  the  haJance  of  an  aeoount,  two  things  must 
oonear  : — L  A  dissolatkMi  of  the  partnership.  @.  A 
clear  and  unconditional  prornrise  to  pay.  in  thd 
present  case^  notwithstanding  the  partnership 
might  he  considered  at  an  ^nd  na  to  tUrd  per«* 
sona,  it  was  not  dissolved  by  the  parties  them- 
selves. The  articles  stffl  exist ;  and  either  snight 
caU  upon  4he  .other  to  eater  into  a  deed  of  part« 
nersfaip.  '  3.  The  premise  io  pay  the  bahince  was 
modified  by  a  condition— «!  will  pay^  if  yon  wHI 
8^  this  deed;  which  you  have  agreed  by  ithe 
articles  to  aign.  The  vndertaking,  therefore,  was 
not  absolate,  but  cmiditiona} ;  and,  allowing  the 
partnershif)  to  be  dissolved^  there  nrast  be  snch 
an  ad^stment  of  aoconnts  as  would  oraise;,  by  in-^ 
ference,  a  promise  to  pay.  In  the  present  in* 
stanc^^  the  promise  is  iieitber  expvessed  nor  im- 
plied. 

Best,  Serjeant,  contrd,  relied  on  Foster  v.  JlaU'- 
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1816.       son,  8T.  R.  479.     The  partnership  is  dissolved; 

^^■^^^^^^^^^  and  a  balance  is  struck^  which  the  defendant  ad- 

ACKSTRAw  ^.^^  ^^  ^^  correct.     He  is  then  required  to  pay^ 

Imbeh.      but  he  replies  by  producing  the  deed.     The  cove* 

nant^   which  he  wished  the  plaintiff  to  sign^  was 

illegal.     It  is  contended  that  there  is  no  express 

promise  to  pay ;    none  is  necessary  ;  the  account 

being  settled,  and  the.balanpe  admitted^  the  law 

raises  the  promise* 

GiBBS,  C.  J. — The  plaintiff  is  entitled  to  re-s- 
cover.  A  partnership,  which  is  formed  by  parol, 
may  be  dissolved  by  parol.  The  account  having 
been  settled  between  the  plaintiff  and  defendant 
after  the  dissolution  of  the  partnership,  and  a 
balance  struck,  the  partner  who  has  a  balance  in 
his  favour  has  a  clear  right  of  action  to  recover 
it.  The  defendant  insists  that  he. will  not  pay 
unless  the  plaintiff  executes  a  deed  with  a  re^ 
strictive  covenant.  He  has  no  right  to  annex 
such  a  condition  to  his  payment.  My  brother  Lens 
mistakes  in  supposing  that  it  is  necessary  that 
there  should  be  an  express  promise.  The  action 
is  not  brought  upon  any  express  promise  at  the 
roieeting  of  the  25th  of  June  /  but  upon  .  the 
implied  undertaking.  This  I  consider  to  be  suf- 
ficient. The  dissolution  of  the  pre*existing  part^ 
nership,  and  the  mutual  settlement  of  an  account, 
are  a  sufficient  consideration  in  law  for  an  implied 
promise  to  pay  a  balance  on  the  side  of  the  part- 
ner from  whom  such  balance  is  due. 

Verdict  for  the  plaintiff. 
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Best^  Serjeant^  and  E.  Lawes,  for  the  plain-       I8I6. 

JIackstraw 
Lens,  Serjeant^  for  the  defendant.  Imbee. 


Vide  Alanson  t.  Fo^evy  2  T.  R.  483. 
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Dee.  10.         Stewart  and  Another  v.  Fkt  und  Chapman. 

wii'm.d?'"*  TVf  ^^*EY  iiad  *»d  received.— The  plaintifis 
•U  at'thV     -LtX  were  the  holders  of  a  bill  of  ^OOt.  dated 

house  of  the      ^^  __  inu*  -  i  i  « 

defendants,  27lh  January,  1816^  at  sixty- one  day s^  drawn  by 
doned^to^e  Mathcw  Codd  to  his  own  order;  accepted  by 
SuSiJ'''''  Richards  and  Co. ;  payable  at  the  house  of  the 
ThebiUbprc-  defendants.     This  bill  was  indorsed  by  the  drawer 

sented  to  the  ^ 

defendants,  to  BelfouT  and  Co.^  and  by  them  to  the  plaintiffs, 
dishoDoored.  who  discounted  it  at  the  Bank  of  England.  The 
t^atds'thf  bill  was  presented  when  due  at  the  house  of  Fry 
upthebiiuJ^*  *^"^  ^^' »  ^"'  ^^  "^'  taken  up.  In  consequence 
remitted  to  of  this  dishouour  the  plaintiffs,  as  indorsers^  paid 
and  they  are  the  money  to  the  Bank  of  England,  and  had  the 
fiSSwititi^  bill  returned  to  them.  They  again  presented  it 
h^'Snr^y  on  the  8th  of  April,  at  Fry  and  Co/s  ;  but  the  an- 
tender^e  ®^^^  ^®*>  ^^  effects.  The  bill  became  due  on 
»«»nf  totiie  the  7th  of  April,  which^  happening  on  a  Sunday, 
bad  sent'back  entitled  the  Bank,  who  discounted  it,  to  demand 
day  be/oret  to  payment  ou  Saturday  the  6th.  It  was  in  evidence 
M«mime,"'he  ^^^^  Richards  ^nd  Co.  had  sent  a  letter  to  the  de- 
cdveln°frder  f^udants  OU  the  5th  of  April,  from  Dublin,  inr 
from  a  house,   \vhich  they  directed  them  to  pay  the  bill  accepted 

(to  which  the  ,     .      ,  ,  ,.  .%  .  .   ,  ■  • 

letteriucios-  at  their  house ;  adding,  ''  for  which  we  have  in- 
tancVrc^red  closed  you  funds,  of  the  receipt  of  which  you  will 
i5ce)tohofd  p'^^se  to  advisc  Messrs.  Aspinall  and  Son,  of  Li- 
th*"reditVf^  '^^^P^^^'  Should  the  bill  have  appeared  and  been 
that  house,  as  refused  payment   for  want  of  advice,  your  takinfi^ 

they  had,  by      . /  .*:   ^         .  .  ii  *  n     i      u 

the  desire  of    it  up  Will  greatly  scrve  us.     It  will  most  likely  be 

A.  the  accep- 
tor, advanced  him  to  the-  amount  of  the  money  then  in  the  defendants'  hands  for  the 
purpose  of  taking  up  the  bill.   Held,  that  this  was  a  suiBctent  countermand  of  the  money 
on  the  part  of  if.  and  that  the  defendanu  were  nof  liable  to  an  action  far  money  bad  and 
received,  brought  by  the  plaintiffs,  on  their  4igmi  getting  back  the  bUI  into  their  posacsiioBb 
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in  the  hands  of  FT.  and  £,  Stewart     Any  apo-       18I6. 
logy  you  make  to  them    will  greatly  oblige  us.  "^-^"v*"^^ 
P.  S.— Place  the  amount  to  the  account  of  Aspi-  an^'^Tn^other 
nalt  and  Co.,  and  write  for  orders.**    The  defend-         v. 

ants  received  this  letter  on  the  9th  of  Jprit,  and    J^^^  *"* 
,.      ,  1    .      1    1       .  1     •  .        Chapman. 

immediately  sent  their  clerk  with  the  money  to  the 

pjaintifi^.  The  clerk  endered  the  money,  and  de- 
manded the  bill ;  but  the  plaintiffs  said,  they  had 
sent  it  back  to  Ireland  on  the  preceding  day.  On 
the  same  day,  the  defendants  wrote  to  Aspinall 
and  Co.  at  Liverpool,  informing  them  what  had 
passed.  This  letter  was  communicated  by  them  to 
the  acceptors,  Richards  and  Co ,  who  were  then 
at  Liverpool,  who  requested  Aspinall  and  Son  to 
direct  the  defendants  not  to  pay  the  bill,  but  to  gire 
them  credit  for  it  in  account,  at  the  house  of  As- 
pinall and  Son.  In  consequence  of  this  counter- 
mand, Aspinall  paid  Richards  and  Co.  the  amount 
of  the  bill,  and  directed  the  defendants  to  place 
the  foot,  to  their  credit,  which  was  accordingly 
done,  and  paid  to  their  account.  '  Shortly  after- 
wards  the  plaintiffs  got  back  the  bill  from  Ireland, 
and  demanded  the  money  of  the  defendants,  which 
they  refused  to  pay,  alleging  the  countermand. 

Vaughan,  serjeant,  for  the  plaintiffs,  relied  upon 
the  case  of  De  Bernales  v.  Fuller,  cited  in  a  note 
to  Williams  v.  Everett,  14  East  590.  The  money 
in  question  was  remitted  for  a  special  purpose,  - 
and  the  defendants  were  directed  to  follow  the  bill. 
They  could  not  alter  the  destination  of  the  money 
after  the  right  of  third  parties  had  intervened.  It  is 
true  that  they  tendered  the  money  in  discharge  of 
the  obligation ;  but  that  wa»  not  enough.    They 
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*  1816.       should  have  waited  till  the  bill  was  returned  to  the 

^^^^^^'^^  plaintifls.     By  parting  with  the  money  which  had 

•nd  Another  ^^^^  ^^^^  specially  appropriated  to  the  plaintiBs, 

y.  without  their  consent,  they  became  answerable  in 

Chapman.    ^^^  present  action  for  money  had  and  received. 

Lens,  Serjeant^  contra, — This  case  is  distinguish- 
able from  the  case  cited.  In  that  case,  the  money 
had  been  expressly  pM  into  the  house  of  the  de- 
fendant for  a  specific  purpose  ;  and  the  Court  was 
of  opinion  that,  inasmuch  as  that  purpose  had  not 
been  directly  repudiated  till  afterwards,  it  must 
be  taken  to  have  been  received  by  the  defendant 
at  the  time  for  the  use  of  the  holder  of  the  bill ; 
and  he  could  not  set  up  any  claim  of  his  own, 
having  received  it  on  another  account.  In  the 
present  case,  the  defendants  tendered  the  money 
upon  receiving  it:  the  plaintiffs  say,  they  have 
sent  the  bill  to  Ireland;  they  do  nDt  desire  the 
defendants  to  hold  the  money  till  they  got  back  the 
bill ;  but,  by  their  conduct,  they  discharge  the  ori- 
ginal destination  of  the  money.  Under  these  cir- 
cumstances Pry  and  Co.  no  longer  held  it  on  their 
account.  Richards  and  Co.  had  a  right  to  call 
upon  them,  through  the  medium  of  Aspinalts,  to 
pay  it  over;  and  it  appears  they  have  done  so. 
There  was  an  interval  in  which  the  money  was 
discharged  from  a  specific  appropriation ;  and  the 
acceptors  have  taken  advantage  of  it^  to  vary  the 
destinatron. 

GiBBf,  C.  J. — This  case  differs  materially  from 
De  Bemales  v.  Fuller.  I  acquiesce  in  the  law  of 
that  case^  which  I  argued  at  the  bar.    When  the 
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defendants  received  the  remittances  they  were  de-       isid. 

sired  to  communicate  with  AspinaU  and  Son  on  the  ""^^"^^^^^ 

subject.     Upon  the  receipt  of  the  letter  of  the  5th  ,in"d  Anotbe* 

of  April  they  offer  the  mooey  to  take  up  the  bill^      ^  v. 

and  send  it  to  the  plaintiffs,  expecting  the  bill  in    Q^JuLt. 

exchange.     The  answer  is,  that  the  bill  is  gone  to 

Ireland.     The  plaintiffs  do  not  apply  to  them  to 

bold  it  till  they  can  get  back  the  bill.     There  is 

no  undertaking  on  the  part  of  the  defendants  to 

bold  the  money ;  and  they  were  not  bounds  at  all 

evefitSs  to  retain  it  for  the  plaintiffs.     After  what 

had  passed,  they  could  not  resist  any  countermand 

which  the  acceptors  might  send  through  Aspinalls, 

to  whom  they  were  referred ;  and  Michards  ami 

Co.,    as  against  the  defendants,    had  a  righit3#i 

alter  the  destination  of  the  money.     They  do  so^ 

through  the  medium  of  Aspinalls  ;  and  it  has  been 

paid  in   substance  to  Sickarde  and  Co.  through 

Aspinalls'  account  with  the  defandants. 

Verdict  for  the  defendants. 

Vaughan,  Serjeant^  and   Chitlif,  for  the  plain- 
tiffs- 

Lens,   seijeant^    and  Richardson,   for  the  de- 
fendants. '  ' 


In  the  ensuing   term    this     ruling  of  the  Lord  Chief  Jui» 
case  was  moved ;  bat  the  Court     ti(;e  at  Nisi  Priui. 
unanimously  approved  of  the 
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18fO. 


Hawt  V.  White, 


Tiwp^ti-  fTlHlS  wa«  an  action  to  recover  the  sum  of  11^. 
to^alf/Mt^'  JL  being  the  amouni  of  a  bill  due  to  the  phiiir^ 
uiilllbk  to  uie  liB>  ^bo  was  a  measenger  uikder  a  com  mission  of 
?nX"a'Ji«-  Iwnkrupt  against  owe  Samuel  Jac^.  The  de^ 
biIS!*^°  ^^for  '^^^^  ^*^® '  *^*'  ^^  attorney  alone  was  liable ;  that 
the  cosu  and  the  platntifT  had  been  employed  upon  bis  credit^ 
teS^^iL.  and  never  had  any  communication  with  the  peti- 
'ut^^r  tioning  creditor.  Mr.  RMUy,  the  defendant's  at- 
IS^'to'b^^  4Ney,  stated^  that  be  was  the  solicitor  wbo  sued 
gwdedasa      oDt  the  commission :  that,  in  all  cases  in  which  be 

pnnclpu  BS 

rapecto  the  had  employed  the  pkintiff^  and  be  bad  employed 
•n^thmi'irh  him  many  years^  he  held  himself  out  as  solely  re- 
•dn^Mli^  sponsible ;  that  he  considered  tbe  business  in  the 
moMDM  present  case  as  done  upon  his  own  credit^  and  not 
wyitSr^ii"'  ^V^'^  ^^^  ®f  ^^^  petitioning  creditor. 

not  therefore 

wiaion°'?e  ^      Be^t,  seijeant,  for  tbe  plaintiff^  contended^  that 

•ent'flf^'*'     there  was  no  necessity  of  a  personal  and  express 

2^JJ2JJ       contract  between  the  messenger  and  the  petition* 

^^  ing  creditor ;   that  the  person  who  sued  out  the 

commission  gave  authority  to  the  acts  of  tbe  me8«> 

aenger>  and  was  liable  by  the  statute  5  Geo.  II.  to 

pay  him ;  that  the  work  and  labour  done^  in  the 

intendment  of  tbe  law^  and^  according  to  the  fact, 

were  done  at  his  request^  and  that  he  alone  was 

liable ;  that  the  solicitor  was  merely  an  agent  of 

the  petitioning  creditor^  and  that  no  action  could 
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be  maintained  against  him   in  the  first  instance.       1^16. 
He  relied  on  Hartop  v.  Jukes,  2  M .  and  S.  438,  h^^ 

V. 

Lens,  Serjeant,  contri. — Supposing  the  solicitor  Wfiitt. 
not  liable,  in  the  first  instance,  to  the  messenger 
for  his  fees,  the  solicitor  may  make  himself  liable 
by  a  particular  mode  of  dealing ;  and  in  the  pre- 
sent case  it  was  to  be  inferred  that  the  solicitof 
and  the  messenger  had  acted  oti  the  jlersontfl  ere* 
dit  of  the  former. 

GiBBs,  C.  J. — Before  the  choice  of  assignees 
the  messenger  has  a  right  to  look  to  the  petition- 
ing creditor  for  payment.  It  is  he  who  pnts  the 
commission  in  action;  and  what  the  messenger 
does,  is  in  substance  to  advance  what  the  peti- 
tioning creditor  has  brought  into  operation^  The 
phiAttff,  therefore^  without  any  express  contract^  is 
entitled  to  call  upon  the  defendant.  With  respect 
to  the  solicitor^  he  is  known  to  be  an  kgent  only, 
and  to  act  for  others.  He  is  not,  thereforie,  in  the 
first  instance  responsible.  Me  may  make  himself' 
responsible  if  he  chooses;  but  even  his  making 
himself  responsible  will  not,  withotit  the  eonsent  of 
the  messenger,  discharge  hiB  right  of  action  stgaiiist 
Che  petitioning  creditoi^. 

Verdict  for  the  plaintiff; 
Best,  seij^nt^and  Campbell,  for  the  plaintiff. 
Jtens,  segeant,  for  the  defendant; 
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^^\r\^  and  the  note  which  collects 
Ha&t        the  cases. 

V. 
White.      Tark  9.  Heys  and  Another, 
Assignees    of    H6rrock,    a 
Banknipt.   £.  T.  1816. 

This  was  an  action  for  an 
att6rnej*8  bill,  against  the  as- 
signees of  a  bankrupt's  estate. 
The  plaintiff  did  not  seek  to 
recover  for  any  business  done 
before  the  defendants  were 
chosen  assignees,  but  for  busi- 
ness arising  out  of  the  bank- 
ruptcy subsequent  to  their  ap- 
pointment. It  appeared  that 
the  plaintiff  had  sued  out  the 
tommission  by  thd  desire  of 
the  petitioning  creditor.  When 
the  defendants  were  chosen 
assignees,  they  continued  him 
in  his  situation  as  solicitor  to 
the  commission ;  and  sereral 
letters  were  read  in  which 
they  recognized  him  in  his  em- 
ployment. But  no  original 
and  personal  retainer  was 
proved,  and  no  engagement 
bad  been  made  by  the  defend- 
ants to  be  answerable  indi- 
Yidually. 

Be$i^  Serjeant,  for  the  de- 
fendants, contended,  1.  That 
they  were  not  liable  per- 
sonally ;  they  find  the  plain- 
tiff solicitor  to  the  commission, 
and  continue  him,  that  is  to 
say,  they  do  not  use  their  au- 
thority to  displace  him.    But 


there  was  no  personal  under- 
taking on  the  part  of  the  de- 
JTendants.  9.  The  Act  of  Par- 
liampnt,  5  G.  II.  c.  90.  sec.  45. 
requires  that  th^  solicitor's  bill 
should  be  taxed  by  a  Master 
in  Chancery  before  he  is  en^ 
titled  to  recover.  3.  The  de- 
fendants, acting  as  trustees  for 
a  body  of  creditors,  are  not  in 
the  situation  of  ordinary  cli- 
ents, and  cannot  be  made  to 
pay  till  they  have  fundi  in 
hand. 

Faughanj  serjeant,  conira^ 
relied  on  Finckeii  v.  //ei9| 
%  Campb.  277. 

GiBBs,  C.  J.— The  defend- 
ants find  the  plaintiff  employed 
by  the  pelitioning  creditor : 
they  continue  him,  and  act  to- 
wards him,  as  if  they  had  em- 
1>loyed  him  themselves.  By 
recognizing  and  continuing  the 
plaintiff  as  solicitor  to  the  com- 
mission, they  became  person- 
ally liable.  The  provision  in 
the  Act  of  Parliament  applies 
only  to  the  allowance  which  ia 
to  be  made  out  of  the  bank- 
rupt's estate.  The  object  of 
the  legislature  was,  that  tha 
estate  of  the  bankrupt  should 
not  be  charged  beyond  the 
sum  allowed  by  a  Master  in 
Chancery  in  taxing  the  attor- 
ney's bill.  This  provision  was 
to  protect  the  interests  of  the 
creditors  on  one  hand,  and 
Uw  property  of  the  bankrupt 
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on  the  otiier.     Bat  the  us-         Fanf/bafiySerjetni,  and  Slor*  I8t6. 

signees  are  not  thereby  dis-     kicy  for  plaintiff.  V^^V^^ 

emerged    from  their  common  Haet 

l^w  liability.                                   Beiiy  Mrjeant,  for  the  de-  v. 

Verdict  for  plaintiff,     fendants.      .  Whiw 


-••    «.    »4..    . 
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Craig  v.  Cojc. 
^.UappUed  f  ■  iHlS  was  an  action  for  goods  sold  and  deli- 

to  by  the  at-  ■  ^    - 

torneyofB.  X.  vered.  Plea  Non  assumpsit  and  the  Statute 
inratofaXbt.  of  Limitations.  The  question  in  the  case  was, 
Mfwer^that  whether  there  was  such  an  acknowledgment  of 
thc'dKttr  ^^^  ^^^*'  ^  ^^^^  ^*  ^"'  ^^  ^^^  statute  of  limita- 

wheo  he  shall    tions. 
be  able  to  sa* 
tisiy  him  re- 

mirondCT?*        The  actiou  was  brought  for  the  balance  of  an 

wh?cii"had  oc  accouut.     In  auswer  to  a  letter  from  the  plaintiff's 

curred  be-  ,„  attorney  demanding  payment  of  the  debt,  and,  in 

Held,  that  this  case  of  refusal,  threatening  to  bring  an  action,  the 

acWiowic^g.    defendant  wrote  as  follows :  ''  Sir,  as  soon  as  I  am 

M  woqW  bL^a  aWe  to  attend  to  my  concerns,  1  wiU  wait  on  Cap- 

statoteo^ii-     tain  Craig,  whom  I  shall  be  able  to  satisfy  respect- 

mitations;  and  Jnff  the  misunderstanding  which  has  occurred  be- 
that  such  evt-      o  _  o    „ 

dence  ought      twecn  US.      1  am,  &C. 
not  to  be  left 
to  a  jury,  as 

STr^anew  -^csf,  Serjeant,  for  the  defendant,  contended, 
promue  to      t^at  this  was  not  evidence  to  be  left  to  the  iurv  of 

pay,  •*      -^ 

a  promise  to  pay,  or  an  acknowledgment  of  the 
debt.  The  defendant  says  he  will  adjust  the  mis- 
understanding between  the  plaintiff  and  himself: 
this  letter  is  consistent  with  his  producing  a  receipt 
for  payment  at  the  meeting. 

Shepherd,  S.  G.  and  Puller,  contra. — It  is  not 
offered  as  an  express  promise^  or  as  an  acknow- 
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ledgiMHt  in  terms :  biit  the  \tAef  i%  U^elf  equito-       1^19.- 
cal ;    kud  very  slight  evidence  hdfe  beeh  deemed  ^"^^''^^^^ 
sufficient  to  take  a  yase  out  of  the  statute,    l^hey         J^*^ 
cited  a  MS.  case^  in  which  the  defenilant^  upon  a       Chk* 
similar  applicatk^o  made  ta  him,  i^i^te  for  an8WM> 
''  that  he  wouU  satisfy  the  pltiintiff;;  fbr  he  ^oiiM 
shew  his  receipt."     In  Which  tas6  It  was  h^d,  thai 
the  defendant  was  bound  to  produce  £L  re'ceiptj,  and 
that  it  wafi,  at  all  events,  sufficient  acknowledgment 
to  go  to  a  Jury,  upon  hiafaiUitf^  toprddlicfea  receipt 

GiBBs^  C.  J I  think  this  is  not  sufficient  to  take 

the  case  out  of  the  statute.  The  defendant  does 
not  put  his  case  upon  any  specific  grounds^  which 
are  either  false^  or  which^  when  called  upon,  he  is 
unable  to  establish ;  but  he  simply  says^  there  is  a 
misunderstandings  upon  the  subject.  I  agree  with 
the  decision  cited.  But  the  defendant's  answer  in 
this  case  amounts  to  nothing  more  than  an  as^ 
sertion  that  the  plaintiff  has  mistaken  the  matter. 

Plaintiff  nonsuited. 

Shepherd,  S.  G.  and  PvUer,  for  the  plaintiff. 

Best,  Serjeant^  for  the  defendant. 


See     Truman    t.     FerUofij  In  the  case  of  Bicknell  v. 

Cowp.  548.    Lloyd  t.  Maundy  Keppelj  1  New  Rep.  20.,  where 

2  T.  R.  760.  Bryan  t.  HorsS'  the  defendant  wrote,  that  his 

man^  4  East  599.  loiicitors  ^^  were  in  possession 
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Ceaxg 
Cox. 


of  hiB  determioatioD  and  abi- 
lity,*' tlie  Court  held,  that 
there  ivas  not  enough  in  the 
word  ^^  ability/'  unexplained, 
to  take  the  debt  ont  of  the 
statute.  So,  in  GfUman  t. 
Marshy  3  Taunt.  380.,  ^<  I  owe 
you  not  a  farthing,  for  it  it 
more  than  biz  years  since,'* 
was  held  not  to  be  an  acknow- 
ledgment, or  eridence  of  an 
admission  to  be  left  to  a  jury* 
So|  a  statement  by  a  dobtor 


made  to  an  executor,  that  the 
testator  always  promised  not 
to  press  the  defendant  for  the 
debt,  was  held  not  to  be  evi- 
dence to  proTO  a  promise  to 
pay,  made  to  the  testator 
withiu  six  years.  Ward  r. 
tluntery  6  Taunt  910.  In 
this  case  the  Court,  ohserr- 
Ing  upon  constructire  pro* 
mises  to  exclude  the  plea  of 
the  statute  of  limitations,  said, 
<<  we  have  gone  far  enough." 
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PoTHOMi£R  and  Hodgson  v.  Dawson. 

THIS  was  an  action  of  trover  to  recover  some     i.  in  nn  ae. 
wine  which  had  been  deposited  in  the   de-  a^inftthe^d!!?- 
fendant's  cellar.     The  circumstances  were  these:  j^'^^^JcUve^in 
Pothonier,  being  in  want  of  money^  applied  to  the  •®"* JT*"*^*" 
defendant  to  advance  him  some^  and  proposed  to  herbyw«yof 
deposit  200  dozen  of  wine  in  her  hands.  This  wine  advanop  tr^ 
was  to  remain  as  a  security  for  the  money  ad-  JS^u^wSTliot 
vanced.     It  was  agreed  that  the  plaintiff  should  be  ^^^^^^^^l"^' 
at  no  expence  for  warehouse-room,  and  should  conTerBionto 
have  the   wine   re-delivered   upon   satisfying  the  son.whoacted 
loan.     The  wine  having  been  deposited,  and  bills  H^en^f^^d 
accepted  by  Pothonier  for  the  money  advanced^  ^dXu^wM 
the  plaintiC  a  few  months  afterwards,  took  in  the  "JJ^Jgil** 
co-plaintiff,  Hodgson,  as  his  partner.     The  wine  iuch  agent 
remained  in  the  defendant's  cellars;  and  it  ap-  qMc^direc 
peared  that  the  plaintiffs,  in  two  or  three  instances,  makMhl^d^ 
had  sent  for  a  portion  of  this  wine  to  the  de-  ^^"^Yf  ^'r 
fendant,  and  that  some  dozens  bad  been  delivered  ■'*  deposited 

'  ,  a«aiecnrity 

out  to  the  joint  order  of  Pothonier  and  Hodgson,  for  a  loan  ©r 
The  bills  which  Pothonier  gave  were  not  paid,  and  de^pmu  coasu* 
he  became  insolvent.     Afterwards    Hodgson,  in  Sing^rt 
their  joint  names,  applied  to  the  defendant  for  the  ^f^^J^j^^ 
wine,  which  she  refused  to  deliver,  and  sold  to  if^^^^i"-  ^ 

'  fcrred  that  the 

reimburse  herself.    In  consequence  of  this  refusal  contract  be- 

twp#*^n  th^ 

and  sale,  the  plaintiffs  brought  the  present  action,  parties  is,  that 
III  order   to  prove  a  conversion,  a  witness  vnm  d©  not  reply*^ 

the  advance, 
the  tender  tbiOl  be  at  liberty  to  reimbttne  himwlf  by  the  sale  oftf^t  deposit 
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i8ia.       called^  who  stated,  that  he  applied  to  the  defendant 

^"^V^^  for  the  wine,  and  that  she  referred  him  to  her  son, 

and^Another  ^^^^  ^^^  ^^^    management  of  the  business:    he 

V.         refused  to  deliver  it  up,  or  to  pay  over  the  pro- 

Dawsox-     cecds. 

Vlau^han^  serjeant,  for  the  defendant,  con- 
tended, that  this  was  no  evidence  of  a  conver- 
sion by  the  defendant. 

Best,  Serjeant,  contra, — The  s^cts  of  the  de- 
fendant's age^t  and  servant  are  her  acts :  she 
entrusted  the  mane^gement  of  her  business  to  him ; 
and  she  refers  to  him  upon  an  application.  What 
he  says  and  does,  under  such  circumstances,  must 
bind  her. 

GiBBS,  C.  J.— It  is  not  necessary  to  discuss 
how  far  the  son,  who  is,  employed  as  a  general 
ag^t  and  servant,  may  bind  the  mother  by  con- 
tra^cts  which  he  makes  with  third  parties.  But 
his  refusal  to.  deliver  the  win^  in  question  does 
not  affect  her  with  a  coqversion.  It  might  be  her 
conversion;  but  she  cannot  be  mad^  a  wrong 
doer  by  this  evidence.  The  plaintiffa,  bow- 
ever,  may  shew  that,  in  the  particular  ffict  of 
the  refusal,  he  acted  under  her  special  di* 
rectiou. 

The  conversion  was  afteirwards  proved  by  other 
evidence* 

Vaughan,   serjeant,    for   the  defendant^    con- 
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tendeil,  lh«l  the  defendaint  had  a  tight  .to  detein       i8io. 

the  wine.     It  was  deposited  with  herds  a  security    ^^^"^"^^^^ 

for  the  separate  debt  of  Pothonier  at  a  time  when  and  Another 

Hodgson  was  no  partner.     She  had  a  lien  upon  it,     ^  ^' 
T       *  *     •      *u         •  *u  Dawson. 

if  not  a  property  in  the  wine,  upon  the  non-pay- 

meot  of  the  bills.  Pathanier,  liy  taking  in  a  part- 
ner, could  not  communicate  any  right  to  him 
which  he  himself  *had  not. 

Best,  Serjeant,  contra. — Admitting  the  defend- 
ant had  a  right  of  lien,  she  has  clearly  been  guilty 
of  a  conversion  by  selling  the  wine.  The  right  of 
lien  is  collateral  to  the  right  of  property,  and  does 
not  entitle  the  party  claiming  it  to  sell. 

GiBBS,  C.  J.— The  defendant  is  entitled  to  a 
verdict.  Undoubtedly,  as  a  general  proposition, 
a  right  of  lien  gives  no  right  to  sell  the  goods. 
But  when  goods  are  deposited,  by  way  of  secu- 
rity, to  indemnify  a  party  against  a  loan  of  mo- 
ney, it  is  more  than  a  pledge.  The  lenders 
rights  are  more  extensive  than  such  as  accrue  un- 
der an  ordinary  lien  in  the  way  of  trade.  These 
goods  were  deposited  to  secure  a  loan.  It  may  be 
inferred,  therefore,  that  the  contract  was  this:  — 
"  If  I  (the  borrower)  repay  the  money,  you  must 
re-deliver  the  goods ;  but  if  I  fail  to  repay  it,  you 
may  use  the  security  I  have  left  to  repay  your- 
self.*' I  think,  therefore,  the  defendant  had  a  right 
to  sell.  There  is  no  fraud  practised  upon  Hodg- 
son ;  and  the  delivery  of  a  few  dozen  of  wine  to 
the  joint  order  of  Pothonier  and  Hodgson  cannot 
be  strained  into  a  renunciation  of  the  defendant's 


386  CASES  AT  NISI  PRIU8,  C  P. 

1816.       property  in  the  wine,  and  ah  admission  that  she 
^■-•^V^^  held  it  for  both. 

POTHONIER 

tnd  Another 

V.  Verdict  for  the  defendant. 

Dawson. 

Best,  Serjeant^  and  Andrews,  for  the  plaintifik. 
Vaughan,  serjeant^  for  defendant. 


c 
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1810. 


AsHUN  V.  White. 


ASE  for  falsely  misrepresenting  the  character     la  an  mction 
of  a  person  of  the  name  of  Blishing,  in  con-  for  faUeiyre- 
sequence  of  which  plaintiff  trusted  him  with  forty  l^^ot^ 
quarters  of  corn,  value  168/.     On  the  6th  of  -De-  J^^^^^r 
cember,  1815,  BUshing  applied  to  the  plaintiff  for  ^^ich  false 
the  corn  in  question  at  the  usual  credit  of  one  tion  be  ob- 
month.    The  plaintiff  asked  for  a  reference,  and  of?hepiaiii. 
Blishmg  referred  him  to  the  defendant,  who,  in  Sl^'J^^p"^ 
answer  to  an  application  from  the  plaintiff,  said,  ^^Vma*" 
"  I  know  jB/isAfng- very  well ;  he  has  bought  the  tide  Oj^"^   . 
mill  at  Deptford,  and  given  300  guineas  for  it;  that  the  lepre- 
and  be  is  a  good  man."    In  consequence  of  this  wuchhemade 
representation  (which  the  declaration  alleged,  in  JSJttI?^«!"** 


the  usual  form,  to  be  fraudulent  and  false  within  [j"f"*^y^ 

the  knowledge    of  the    defendant),    the  plaintiff  at  the  time  be 
®«  «  .      «.r . .         made  it.  False- 


delivered  the  forty  quarters  of  corn  to  BUshing  ;  hoodwiuHmt 

but  no  I 

•conded. 


but  no  money  was  ever  paid,  and  Blishing  ab-  Il^cioir^ 


It  appeared  tliBi  Blishing  had  been  in  negociation 
for  the  purchase  of  the  mill ;  that  he  had  obtained 
possession  of  it,  and  had  repaired  it.  That  he 
occupied  it  six  months,  and  finally  left  it  in  October 
1816;  that  the  fact  of  the  negociation  had  been 
told  by  the  agent  of  the  owner  to  the  defendant ; 
and  that  there  was  a  general  belief  in  the  neSgh« 
bourhood  that  JB/isAiitg  was  the  proprietor  of  the 
mill.    It  wav  likewise  in  evidence^   that  he  had 
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1816.       been  discharged  from  the  King's  Bench  about  three 
^^^^^^^  years  since'. 

ASIILIN 

V. 

White.  Seat  and  Vaughan,  serjeants,  for  the  defendant, 

contended^  that  the  plaintiff  had  not  proved  a  ma- 
terial allegation  in  the  declaration,  namely,  the 
scienter*  That  the  report  in  the  neighbourhood 
confirmed  what  the  defendant  had  said ;  the  pos- 
session of  the  mill,  and  the  repairs  done  by  SH$h^ 
ing,  were  all  circumstances  which  negatived  mala 
Jides  on  the  part  of  the  defendant.  That  these 
circumstances,  taken  together,  were  sufficient  to 
warrant  the  defendant  in  saying  that  he  was  ft 
good  man.  It  was  necessary  to  prove  the  repre- 
sentation false,  and  that  the  defendant  knew  it 
to  be  figilse ;  for  the  ground  of  the  action  was  fraud 
and  deceit.     Haycrajl  v.  Creasy,  2  East  92. 

shepherd,  S.  G.  contra. 

GiBBS,  C.  J. — I  am  old  enough  to  remember 
when  this  species  of  action  came  into  use.  It  was 
dexterously  intended  to  avoid  the  statute  of  frauds. 
By  that  statute  no  man  was  bound  to  answer  for 
the  debt  of  another  without  an  undertaking  in 
writing :  but  the  design  of  this  action,  when  (rrst 
introduced  into  our  courts  of  law,  was  to  make  a 
man  responsible  for  having  given  a  better  character 
of  another  than  such  person  deserved.  When  the 
principle  of  this  action  first  gained  ground,  I  re- 
member a  flood  of  causes  followed  ;  and  much  mis- 
chief and  injustice  would  have  ensued,  had  it  not 
been  brought  back,  after  some  struggle,  within 
its  proper  legal  limits.     Haycraft  v.  Crea:9y  h^ 
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marked  the  boundaries.  It  has  wisely  and  justly 
established^  that  the  foundation  of  this  action  was 
fraud  and  falsehood  in  the  defendant,  and  a  damage 
to  the  plaintiif  by  the  occasion  of  such  fraud  and 
falsehood.  Fraud  and  falsehood,  therefore,  must 
concur  to  sustain  it.  But  there  is  in  this  case  evi- 
dence which  negatives  fraud.  The  defendant  had 
reason  to  believe  that  BUshing's  circumstances 
were^  in  substance,  such  as  he  bad  represented 
them  to  be.  It  is  a  case  for  the  Jury ;  bat  I  think 
tbe  defendant  entitled  to  a  verdict 


1S16. 


ASHLIN 

V, 
WUITE. 


Shepherd,  S.  G.  and  Camyn,  for  the  plaintiff! 
Best  and  Vaughan,  serjeants,  for  the  defendant. 


Pasley  T.  Freeman^  3T.  R. 
51.  But  it  is  not  necessarj  that 
the  defendant  should  be  bene- 
fited by  the  deceit^  or  tbat  he 
should  collnde  with  the  person 
who  is.  lb.  See  likewise  Ker- 
non  T.  Ketfs^  12  East  632,  in 
which  case  the  judgment  was 


affirmed  on  writ  of  error.  4 
Taunt.  488.  See  likewise  Eyre 
T.  Duns/ordj  1  East  318.  Tqjp 
T.  Lee,  a  B.  and  P.  367. 
Hamar  t.  Alexander^  2  N. 
R.  241.  Hutchinson  r.  B^llj 
1  Taunt.     558« 
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Harhan  v.  Lasbrby. 


^.,vboisin-  fTlHIS  was  RD  Rctioii  OR  R  bill  of  excliRnge  for 
k\vL  him  «  '  -^  500/.  drawn  by  defendant  on  Henry  Sprigg^, 
dlicofiDte!?.^^^  and  by  him  accepted^  and  afterwards  dishonoured* 

fuci^nSnli^f,  '^''^  •^^'^  ^^  ^^^^  ff*^^^  ^y  ^"®  PapiOon  to  the 
holds  tbe  bill'  plaintiff,  of  whom  he  had  bought  g;oods  to  the 

vaiiecnrity      *  ?   i  i         i   •      »«• 

A>r  the  debt  of  amount  of  89/. ;  and  it  appeared  that  the  plaintiff 
uiat^>f!^^Te"it  ^as  to  be  paid  for  them  out  of  this  bill.  The 
^ofp^mL7oI  defence  was,  that  the  defendant  drew  the  bill  to 
•n  MUonu^on  ^^^o™"*^date  Sprigg9,  and  in  order  that  money 
this  bill,  might  be  raised  upon  it  for  his  own  benefit :  that, 
a^mst  ajj.  with  this  view,  PapiUon  delivered  it  to  the  plaintiff, 
teoTwit^nesirto  that  he  might  discount  it,  and  without  any  inten- 
p^oVolJ  dV  '*^"  ^^  P^yj"*?  ^**  ^^^  debt ;  to  which  purpose  he 
h7deiTve?rd  ^^^  "^  ^^S^^  *^  ^PP^X  ^'-  ^^  prov«  this  FapUlon 
the  bill  to  B.    himself  was  called. 

merely  to  pet  it 
discounted, 

men"%Hi!mft  Bcst,  Serjeant,  and  F.  Pollock,  objected ;  that  he 
nw^uJUi^  was  not  a  competent  witness  without  a  release; 
pWntiff^s^V  inasmuch  as  the  question  being,  whether  he  had 
covertnfc,he    delivered  the  bill  to  the  plaintiff  to  be  discounted  in 

would  be  liable  ,^  ,  .-.  ^.. 

to  the  costs  of  pursuance  of  his  authority,  or  in  satisfaction  of  his 
bronfbt'"  owu  debt,  (in  violation  of  the  trust  reposed  in  him) 
^jSiH/dfraa'^c,  he  was  coming  to  discharge  himself;  and  although 
ajjarnst  liiro.  *^  Hiight  sccm  that  he  was  an  indifferent  person, 
self  for  the      bccausc  hc  was  liable  to  the  goods  furnished  by  the 

violation  of  bis  ^  '' 

duty.  plaintiff  to  him,  or  to  the  defendant,  for  so  much  as 

defendant  might  be  called  on  to  pay  to  plaintiff 
upon  the  bill,  he  was,  in  reality,  not  indifferent; 
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because  he  was  liable  to  the  defendant,  not  only  for       isig. 
the  sum  recovered,  but  for  the  costs  of  this  action^ 
which  the  defendant  would  be  entitled  to  as  spe- 
cial damage  arising  from  his  misapplication  of  the 
bill. 

.  Lens,  Serjeant^  cantri,  contended,  that  the  wit- 
ness was  perfectly  indifferent.  He  was  liable  to  the 
plaintiff  for  the  goods ;  and  if  the  plaintiff  reco* 
vered  the  value  of  the  goods  againi$t  the  defendant 
on  this  bill^  he  would  be  liable  to  the  defendant  for 
precisely  the  same  amount,  and  he  would  not  be 
answerable  for  the  costs  which  the  defendant  had 
incurred  by  resisting  a  demand  that  could  not  be 
resisted  with  success. 

GiBBs,  C.  J. — I  think  the  witness  cannot  be  exa- 
mined without  a  release.  Fapillon  bought  goods 
of  the  plaintiff,  and  afterwards  gave  him  this  bill, 
out  of  which  bill,  according  to  the  evidence,  the 
price  of  those  goods  was  to  be  paid.  The  defence 
is,  that  PapiUan  did  not  deliver  the  bill  as  payment, 
but  in  order  that  plaintiff  might  discount  it.  Now, 
if  PapiUon  received  the  bill  merely  to  get  it  dis- 
counted, and  he  pledged  it  for  a  debt  of  his  own,  I 
am  clearly  of  opinion  that,  in  a  special  action,  he 
would  be  liable  to  the  costs  of  this  action,  as  special 
damage,  resulting  from  the  violation  of  his  duty. 

Verdict  for  plaintiff. 

£es(,  Serjeant,  and  F.  Pollock,  for  plaintiff; 

Len8j  seijeant^  for  defendant. 


894 
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oi  Bmsia.  The  fireig^bt  stipulated  by  tiie  bili  of 
te^iog"  W9^  li^tte  more  tJisn  colourable,  and  not 
ineanjt  a»  an  indemoity  for  the  r»k.  It  is  absurd 
to  suppose  tliart  it  yif»B.  But  every  objection  of  this 
kind  is  wayed.  by  the  promise  to  pay.  There  is  no 
need  of  any  npeciai  counts. 

'    Best,  Serjeant,  and  Storks,  for  plaintiflT. 

Vau^kan,  serjeant^  for  defendant. 
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SITTINGS  AFTER  MICHAELMAS  TERM,  57  GEO.  IIL 
AT  GUILDHALL. 


T 


ZwiNGSR  and  Another  v.  Samuda. 


HIS  was  an  action  of  trover  brought  to  rcr     A^hv^n^ 

1  .  %         ^        cp  fni  i«*        . '    ■^™*  coffee* 

cover  thirty  casks  of  coftee.     The  coffee  in  intheH>i« 
question  had  been  imported  in  the  names  of  Jtfoses  empioys^a  '' 
and  Co.,  and  warehoused  in  the  We%l  /nrfifl  Docks.  \^^lZr^ 
At  Hie  time  of  importation  a  person  of  the  name  of  hu^fuTafiT^^ 
Roebuck  had  an  interest  in  them.     Rodbuck  not  has  found  a 
being  able  to  pay,  the  coffees  were  purchased  ()y  and  reqniret 
the  defendant,  and  stood  in  bis  name  in  the  books  ^ssesSroo^r 
of  the  Company.     On  the  13th  of  A^guAl,  Roe^  «nu.''^!^T: 
buck,  who  was  a  dealer  in  coffee,  was  employed  ^^^"  ^^  *^ 
by  the  defendant  to  sell  them  ;  and  he  negotiated  indorsed  in 
a  sale  with  Poxat  and  Co.,  who  were  the  brokers  rereiving^his 
of  the  plaintiffs.     On  the  16th,  Roebuck  informed  ^^Xrtbl 
the  defendant  that  he  had  sold  the  coffee  for  the  Jiff^l'^The 
sum  of  534/.,  and  required  to  be  put  in  possession  i^roi^e^  then 
of  the  Dock  warrants,  which  the  defendant  deli-  fee  to  the 
vered  to  him  (indorsed  in  blank)  on  receiving  hi^  rec'Jlves'^im- 
check  for  that  sum,  drawn  upon  his  bankers  Hatir  mlnt%on^' 
key  and  Co.     On  the  same  day  Roebuck  completed  ^^2,^®^^,'^ 
the  sale  with  Doxat  and  Co.,  the  plaintiffs'  brokers;  «»»'».  'A»»e 

*  broker*t 

check,  given 
to  A.f  is  dishonoured,  and  J,  immediatelv  stop*  the  foods  in  the  Dock  warehouse.  Held, 
that  the  plaintiffs  liad  a  right  to  ree«?er  m  trover  against  ^.on  the  groand  that  the  deli- 
very of  the  Dock  warrants  bv  the  broker  to  the  plaintiffs,  upon  payment  made  to  him, 
constituted  a  complete  transfer  by  the  custom  and  instge  of  trada;  and  defeated  the  right 
•f  stoppage  in  irmuUu, 

gD2 


396  CASES  AT  NISI  PRIUS,  C.  P. 

1816.       he  banded  over  the  Dock  warrants  regularly  in* 
^■^^^^  dorsed^  and  received  payment  by  a  check  of  the 
and  Another  plaintiiTs.     In  the  mean   time  the  defendant^  who 
^'  beld  tioebuck^s  Check,    was  informed,  upon  pre- 

senting it  at  the  banker's,  that  orders  had  been 
received  not  to  pay  it.  In  the  result  the  check 
was  dishonoured ;  and  the  defendant^  on  the  next 
day,  gave  notice  to  the  Dock  Company  to  stop 
the  goods.  The  question  was,  whether  the  de- 
fendant had  a  right  to  stop,  after  the  indorsement 
and  delivery  of  the  Dock  ^varrants  to  the  plaintiffs 
Upon  payment  for  the  goods. 

Vaughan,  serjeant,  for  the  defendant,  contended, 
1.  It  was  clear  that  the  original  vendor,  the  defend^ 
ant,  through  whom  title  was  derived  to  the  plain- 
tiffs, had  been  defrauded ;  and  the  question  was, 
whether  the  delivery  of  the  Dock  warrants,  under 
the  circumstances  of  the  case,  passed  a  title  to  the 
property  not  subject  to  a  countermand.  He  con- 
tended that  a  Dock  warrant  was  not  a  negotiable 
instrument,  like  a  bill  of  exchange,  or  bill  of  lading. 
That  those  instruments  were  assignable,  and  con- 
veyed property  by  the  custom  of  merchants ;  but 
a  Dock  warrant  had  no  such  character.  It  was 
merely  an  authority  to  the  Dock  Company  to  deli- 
ver, and  countermandable  like  a  common  order  for 
delivery.  The  question  was  of  the  greatest  magni- 
tude. Did  the  mere  transfer  of  an  instrument,  not 
known  till  within  these  few  years  in  commerce, 
although  admitted  to  be  for  a  valuable  consider- 
ation between  third  parties,  defeat  the  right  of  the 
unpaid  vendor  to  stop  the  goods?  2.  The  plain- 
tiffs had  been  guilty  of  laches ;  and  had  taken  the 
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warrants  from  the  person  who  delivered  them  with-       ^^ifi. 
out  enquiry.     It  was  not  sufficient  to  have  the  war-  ^T^^^ 

.  /   t  1  I  11   «  If     1  1  ZWINOER 

rants  handed  over ;  they  should  have  applied  to  the  and  Another 
Dock  Company  to  know   if  there  was  any  stop         ^• 
upon  the  goods,  ^"''"- 

Several  brokers  were  called  on  both  sides, 
who  stated,  that  it  was  a  very  common  case  for 
these  warrants  to  pass  from  one  hand  to-  another; 
and  they  were  considered  to  convey  the  property  - 
by  delivery  without  application  to  the  Dock  Com- 
pany.  That  sometimes  application  was  made  to 
the  Dock  Company  before  payment,  the  vendees 
not  being  satisfied  with  the  bare  indorsement  of 
the  warrants.  But  that  such  practJQe  was  not  fre** 
quent. 

The  Solicitor  General,  contra. — ^These  instru- 
ments are  received  in  commerce  as  the  symbols  of 
property  •  they  circulate  from  hand  to  hand  by  in- 
dorsement ;  and  it  would  be  a  great  impediment  to 
merchants,  if  no  property  passed  unde^  them  with- 
out a  previous  application  to  the  Dock  Company. 
The  defendant  indorsed  these  warrants  in  blank, 
and  thus  sanctioned  the  transfer  of  the  property 
to  any  person  who  purchased  for  a  good  consi^ 
deration.  It  is  no  reason  why  the  plaintiffs  should 
sustain  a  loss,  because  the  defendant  had  inadver- 
tently trusted  Mr.  Roebuck. 

Park,  J. — I  think  these  instruments  are  made 
negotiable  by  the  custom  of  the  trade.  They  are 
symbols  of  property  ;  and  the  merchant,  who  pur- 
chases them  for  a  good  consideration,  derives  a  titl^ 
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1816.       from  the  indorsement  and  delivery.    They  resemUe 

^^^"^^"^^    a  bill  of  lading.    The  plaintiffs  took  the  warrants  in 

aad^d^r  ^^  usual  course  of  dealing ;  and  I  do  not  think  that, 

V.        in  order  to  perfect  their  title,  they  were  required 

Sakuoa.    ^  make  an  application  to  the  Dock.  Company. 

Verdict  for  the  plainti^. 

Shepherd,  S.  G.  and  l^ens,  serjeant,  and  Ri- 
chardsen,  for  plaintiffs. 

Vaughan  an4  Onslow,  seijeapts,  and  F.  Pollack^ 
for  defendant. 


This  case  was  discussed  in  nion  expressed  by  the  learned 

Court   in  the  ensuing  term,  judge  at  Nisi  Prius,  that  these 

upon  a  motien  for  a  new  trial ;  Dock  warrants,  indorsed,  bond 

but,  after  granting  a  rule  nisij  fide^  and  for  good  considera- 

fthe  Court,  when  the  case  came  tions,  transferred  the  property 

on  to  be  aigued,  discliaiged  in  the  goods,  lilie  a  bill  of 

the  rule;  upholding  the  opi«  lading,  &c. 


T 
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tM6. 


Dunn  v.  Slee. 


HIS  was  an  action  of  contribulbii  Imnight     i.  a  bond  u 

1  M.  K     ^  AX-.'         given  to  A   B. 

by  one  surety  against  a  co-surety,  to  recover  iod  c.  by  the 
an  aliquot  share  of  a  sum  of  money  which  be  had  SlTil^nS""* 
been  obliged  to  pay,  in  consequence:  of  his  having  Ji!'J'tb7D"'^ 
entered  into  a  bond  jointly  with  the  defendant  and  'ibe plaintiff u 

.     .  -n        m>  1    ^  .  ^  obliged  to  pay 

Others,  to  indemnify  Brovni  and  Go.  who  were  the  bond,  aui 
bankers  at  Brighton,  against  any  loss  which  they  tionigaiqst^* 
might  sustain  m  certain  transaclfons  with  k  Mr.  JoJcontX^ 
John  Slee,  the  defendant'^  brother.    The  cast  was  !)*""•  A  ^^ 

'  fence  is  set  up, 

this:  JioAn  Slee  had  become  indebtM  to  Brawn  ^battheprin- 

,    y--  I  If  S  1. ..        i»  '^    '        ...      ^'ip**  bad  paid 

and  Co.  who  called  upon  nim  for  some  security,  money, specifi. 
John  Slee  proposed  a  bond  to  be  ex^cvfed  by  him-  connt^oV  diu 
self  and  three  sureties,  jointly,  and  severally.    The  S?e  obligees,"^ 
sureties  were,  Joriah  Slee,  the  preterit  defendatit,  "JJl  ^^^  u*"i^** 
Atkins,  and  Dunn.    The  bond  was  fof  3;000/.,  the  ^^^^^  it  to 
conditions  were  for  a  general  indemnity,  and  it  was  the  bond" 
provided  that  three  months'  notice  should  be  given  dedarino' "if 
to  the  parties  before  th6  bontl  was  to  be  pixi  in  llp'oS^'fec- 
suit.    The  bond  bore  ddte  Jannar^  lfl09.     BrdiM  ^^l*"^ >;  ^^ 

,  ^  .  1  .     1       •  •  .  .         »       •  ceived  ihe  mo- 

and  Co.,  trusting  to  this  bond,  dealt  for  som^  tim«  ney,orhowhe 
with  JoA^  Slee;  biit,  becdmirig  sugprcfobs  6f ^J/ef's  (unieM^sich'*' 
solvency,  th*^y  gave  notice  to  DaAm,  i«i^  of  the  w* mad"  at 
sureties,  and  called  upon  Urn  to  pnv  3,O0O/.  whteh  J^ent,)wai 
was  then  due  to  them  from  Slee.    This' aiplicatioA  "o^/videncei 

1       •       ^i_       1   ..  X      ^     ,         .        •    ,^..     and  that  such 

was  made   m  the  latter  esd  of  the  yMr   18(4:  obligee  must 
Dunn,  not  being  able  to  p«y  a^  thi  tinie,  gaVe  a  wlt^eM."*"* 

Citte.giveii  to  Ifte  piiif^itHa  tHIl,  uAder  cei1*it»  i»fretiW!8>ayi(»e«,  rton^ttte  a  suretyTyet, 
time  given  to  a  safety,  witl^ont  tlie  privity  of  bisca-Aureiy;;  will  not,  «pon  hit  paying  thfi 
dfe^  ^tdi  bt»  rif^t  of  tattoo  for  conthbutTon  aggliUt  aiic&  co^ilrcty. 
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1 816  warrant  of  attorney  to  Brown  and  Co.  bearing  date 
Ist  January  1815^  to  secure  the  3,t'00/.  which 
warrant  of  attorney  contained  a  defeasance  to  be 
void^  provided  the  money  should  be  paid  on  or 
before  the  Ist  of  June  IS  16;  otherwise  judgment 
to  be  entered  up^  and  execution  issue.  It  ap- 
peared that  Durr  entered  into  this  arrangement 
with  Brovm  and  Co.  without  the  privity  of  the 
defendant.  John  Slee  and  Atkins,  the  other 
jsurety^   had  since  become  bankrupts. 

On  the  part  of  the  defendant  there  were  two 
points:— Ijst,  That  John  Slee  had  paid  the  3,000/. 
specifically  to  Broton  and  Co.  in  discharge  of  the 
bond  ;  and,  therefore,  that  the  payment  made  by 
Dunn,  which  was  two  years  after,  could  not  ren- 
der the  defendant  liable  to  repay  him. — 2d,  That 
the  defendant  was  discharged  in  law,  the  prin- 
cipals. Brown  and  Co.,  having  given  time  to 
Dunn ;  and  Dunn  having  made  a  new  arrange- 
ment with  them^  without  the  privity  of  his  co- 
sureties. 

To  prove  the  first  point  John  Slee  was  called 
as  a  witness :  he  stated  that  Brown  and  Co.  had 
applied  to  him  in  1812,  to  pay  the  3,000/.  on  the 
bond  ;  that  he  accordingly  paid  it  by  instalments  of 
1,000/.  each  into  the  hands  of  their  London  bank- 
ers; the  last  payment  being  made  in  September, 
ISIii.  He  was  then  asked  by  the  defendant's 
counsel,  whether,  after  the  payment  of  the  several 
instalments.  West,  one  of  the  junior  partners,  had 
not  admitted  that  they  had  received  the  3,000/.  on 
the  specific  account  of  the  bond.    This  question 
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was  objected  to  by  the  plaintiflT's  counsel^  vrho 
insisted  that  West  should  be  called. 

Lens  and  Pell,  Serjeants  for  the  defendant,  con-* 
tended^  that  the  evidence  was  strictly  admissible^  and 
that  it  was  not  necessary  to  call  West.  That  the 
declarations  of  a  person,  not  a  witness,  were  often 
admitted  in  evidence,  in  cases  in  which  he  was  no 
party  upon  the  record.  That  the  material  ques- 
tion in  the  case  was,  had  Brown  and  Co.  been  paid 
the  specific  3,000/.  on  the  bond  ?  Surely,  their 
admission  that  they  had  been  paid  in  a  particular 
manner  was  evidence  in  a  cause  which  turns  upon 
that  point  solely.  In  an  action  on  the  bond  it 
would  have  been  good  evidence  against  Brottm  and 
Co.  and  why  is  it  not  good  evidence  in  an  action 
like  the  present,  which  is  in  substance  upon  the 
bond  itself. 
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DUKW 

V, 


Shepherd,  S.  G.  contra. — West  may  be  called. 
The  writtep  entries  of  a  witness,  who  is  dead,  may 
be  read  in  evidence ;  the  reason  is,  because  he  is 
dead.  But  West  is  a  competent  witness^  and  may 
be  examined. 

Parks,  J. — I  am  of  opinion  that  the  declaration 
of  West  is  not  evidence  in  the  cause.  What  West 
said  at  the  time  of  payment,  or  at  the  time  when 
payment  was  demanded  of  John  Slee,  was  a  fact 
that  might  be  proved  ;  it  would  be  a  part  of  the  res 
gest€B;  but  any  declaration  made,  after  payment, 
upon  what  account  he  received  the  money,  is  no 
evidence  against  the  plaihtiflf.  He  must  be  called ; 
his  unsworn  declaration  cannot  bind  any  intereii 
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\H\e.      of  the  pkmtifT,  wIto  bfis  a  right  to  hfg  ooth^  and  to 
cross-examine  him.   I  therefore  reject  the  evidence. 

Other  evidence  wad  given,  the  tendency  of  virhich 
VFas  to  sliew^  that  tte  3>000/.  had  not  been  paid  or 
«*eceived  on  account  of  the  bond. 

Lens,  Serjeant^  then  objected^  that  the  plaintiff 
could  not  recover  in  point  of  law.  Brown^iid  Co. 
had  given  time  to  one  rarety,  the  present  plaintiff^ 
who  had  entered  into  an  arrangement  with  them^ 
without  acquainting  bis  co-surety,  the  defendant. 
That  the  defendant  was  thereby  discharged.  A  new 
security  was  taken  from  Dunii  in  his  own  name,  giv- 
ing htm  time  for  eighteen  months.  This,  ther^fore^ 
was  a  discharge  to  the  defendant,  unless  Btown  and 
Co.,  or  the  plaintiff,  could  shew  his  express  conseiOt. 

Shepherd,  S.  G.  contra. — This  is  a  case  of  time 
giVfen  to  a  surety,  and  not  of  time  given  to  a  prin- 
cipal. An  obligee  undoubtedly  cannot  give  time  to 
a  principal,  without  the  privity  of  the  surety ;  but 
h^  may  give  time  to  one  surety  without  the  con- 
sent of  the  other^  and  hold  them  both  liable. 

Park,  J. — This  case  does  not  falF  within  the 
general  rule.  Undoubtedly,  as  between  principal 
and  surety,  time  given  to  the  former,  without  the 
consent  of  the  surety,  will,  under  certain  circum- 
stances, discharge  the  surety.  This  rule,  which 
now  obtains  in  courts  of  law,  was  originally  bor- 
rowed from  courts  of  equity ;  and  it  is  not  technical, 
but  founded  in  essential  justice.  We  proceed,  by 
{he  8ame  analogies,  in  our  joercantile  law  »poD  biUs 


Duinr 
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of  exchange.  Tine  giren  to  the  acceptor  will  dis*  IBIQ. 
charge  the  drawer.  But  I  am  not  aware  that  it 
applies  between  co-sureties.  Each  surety  is  liable^ 
jointly  and  severally^  on  this  bond.  One  surety  can-  Sixx. 
not  be  injured  by  time  having  been  given  to  ano- 
ther. Proton  and  Co.  might  have  recovered  the 
whole  amount  from  any  one  of  the  sureties ;  and 
the  surety  who  paid  the  whole  would  still  have 
his  action  of  contribution  against  a  co-surety,  not^ 
withstanding  any  arrangement  for  time  which 
might  previously  have  taken  place  between  the 
obligee  and  such  surety.  I  think  this  is  no  an- 
swer. 

Verdict  for  891/.  10^. 

Solicitor  General,  Hullock,  serjeant^  and  Ross, 
for  plaintiff. 

Lena  and  Pell,  seijeants^  and  Richardson,  for 
the  defendant. 


In  the  ensuing  term,  the  de*  Cattletony  3  Vera.  393.  Therei- 

fendant't  counsel  applied  for  a  fore  any  act  discharging  the 

rule  to  shew  cause  why  there  principal   at  law,    discharges 

should  not  be  anew  trial.  The  the  surety,  unless  the  surety 

Court,  upon  hearing  the  case,  be  implicated  in  fraud  in  brings 

refused  the  rule,  thereby  con-  ing  about  such  discharge  to  the 

firming  the  opinion  given  by  the  prejudice  of  the  rights  of  the 

learned  judge  at  Nhi  Prim.  obligee. 

Equity  will    not  charge  a  The    reason    forming   the 

surety  further  than  he  Is  bound  ground  of  discharge^  is  an  act 

at  law.  RatcUffe  t.  Graves^  1  of  time  being  so  giyen  to  the 

Yem.  196.    Sheffield  t.  Lori  principal,  that  the  obligee  has 


1816. 


CASES  AT  NISI  PRIUS,  C.  P. 


I)CNJI 

V. 


undertaken  not  to  soe  the  prin- 
cipal in  the  mean  time,  even 
at  the  request  of  the  surety. 
Hees  V.  Barringion^  *l  Vez. 
Jun.  540.  Diet,  in  Wrighi  t. 
Simpson,  6  Vez.  734.  But 
the  mere  change,  or  addition, 
of  securities,  not  displacing  the 
original  debts,  nor  tying  up  for 
a  time  the  creditor's  right  of 
action,  will  not  discharge  the 
surety.  BouUbee  t.  tSiubbs^l^ 
Vez.  20. 

.  Composition  with  the  pnn- 
cipal,  reserving  the  remedy  for 
the  remainder  against  the  sure- 
ty, has  .been  recognized  in 
courts  of  law  and  equity; 
though  it  is  considered  as  in^ 
voWing  the  abfiurdity  of  ren- 
dering the  principal,  by  cir- 
cuity of  action,  liable  to  the 
whole.  BouUbee  V.  Siubbs^  18 
Yez.  ?0.    But  tjie  udlity  of 


making  a  judicious  arrange^ 
ment  for  the  benefit  of  creditor 
and  surety,  may  be  easily  per- 
ceived ;  and  there  is  no  dero- 
gation from  the  due  protection 
of  the  surety,  by  suing  htm  only 
for  a  part  of  that  whole,  which 
might  hafe  been  demanded 
from  him ;  leaving  his  remedy 
against  his  principal  for  such 
part  unprejudiced.  Perhaps  a 
creditor,  compounding  with  his 
principal,  and  delaying  the  de-« 
mand  of  the  debt  against  the 
surety,  and  in  the  mean  time 
the  principal  becoming  insol- 
vent, might  be  a  case  for  equity 
to  interpose,  in  order  to  pro- 
tect the  surety  against  the  cre« 
ditor  upon  the  ground  of  fravd : 
but  it  is  apprehended  that  thia 
is  an  undecided  case.  SeeOrm^ 
T.  Youngj  ante,  p.  &4. 
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OsEY  and  Another  v.  Gardner  and  Another. 


T 


ji.  has  some 
niin  in  Uie 


ROVER  to  recover  150  puncheons  of  rom« 
The  defendants  being  possessed  of  the  rura  if«*  ^«'w 

...  f        .         .         1^        ,^         Docks,  which 

in  question,  which   was  at  the  time  in  the   West  he  sells  to  jb. 
India  Docks,  sold  it  to  a  person  of  the  name  of  betiLpped  by 
Meredith,  who  gave  directions  to  ship  it  on  board  ciIarte*lJdX' 
tlie  Zealous,  which  he  had  chartered  on  a  voyage  ^,n^g^dJa.'^* 
from   London  to  Rotterdam.     Having  obtained  a  veredonboard 

I  •»      i*  I     /•  4*  I  •  •  -the  vessel,  B. 

bill  of  lading  from   the  captain,  previous  to  the  getsabmot* 
loading  of  the  goods,  Meredith  indorsed  it  over  to  the'cfpuunf 
the  plaintiffs,  who  gave  him  their  check  for  4,000/.  Jk\ramin  ** 
on  JoneSy  Lloyd  and  Co.  in  payment  for  the  rums*  Jtho'^'^s^i^^ 
This  check  was  duly  honoured ;  but  the  defend-  ^o"*  »t.  "po"  •» 
ants  not  being  paid,  and  having  a  suspicion  of  the  the  btu  of 
solvency   of  Meredith,    countermanded  a  part  of  beilT/'impaid, 
the  goods,  which  were,  at  the  time  of  countermand,  JhcwUencyof 
in  the    course  of  delivery  from   the    West  India  pi^^^^th^"'* 
Docks,  and  seized  the  rest,  forcibly,  from  the  vessel  "'"  forcibly 
on  board  of  which  they  had  been  shipped.  vessel,  and 

countermands 
the  delivery 

One  hundred  and  three  puncheons  were  on  board  Jf,  troveVbr 
when  the  defendants  stopt  them  r  forty-seven  were  ?•  •jo»in»t  ^. 

*  1  *®  recover  tha 

Still  undelivered.     The  transaction  between  Mere-  tum:  Held, 
dithy  and  Osey  and  Co.,  on  their  part,  was  not  liable  nlTgooJiriiiv 

to:.^^^«.^u.•»^•^«  under  the  bill 

impeachment.  ofudin^;  ^u  h 

bill  h&vjifum* 
dulent,  inas- 

The  bill  of  lading  bore  date  on  the  28th  Js^bvem-  """^h  as  n. 

*-^  urocnred  it  to 

ber  1815,  which  was  before  any  of  the  goods  were  be  signed  by 
on  board  the*  Zea/o««.  -  berore^benim 

vras  delivereii 
ou  board  the 
*hip. 
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1816.  Shepherd,  S.  G.  for  the  defendants,  contended, 

that  they  had  a  right  to  stop  the  rum  in  trati' 
situ.  It  was  true,  the  plaintiffs  had  paid  a  good 
Gardnsr.  consideration  for  the  rum ;  but  they  could  o»ly 
take  such  title  to  the  goods  as  Meredith  pos- 
sessed. The  captain  had  signed  a  bill  of  lading 
before  the  goods  were  on  board.  At  the  time  it 
bore  date  they  were  actually  in  the  West  India 
Docks.  He  had  moreover  signed  a  bill  of  lading 
to  persons  who  were  not  the  real  shippers.  The 
defendants  were  the  shippers ;  they  had  shipped  a 
part,  and  had  countermanded  the  remainder.  It 
would  be  the  source  of  infinite  fraud,  if  a  bill 
of  lading  could  be  construed  to  convey  an  assign* 
able  property,  before  the  goods  were  actually 
laden  on  board  the  vessel.  The  bill  of  lading 
purported  that  the  goods,  at  the  time  of  delivering 
it,  were  on  board.  If  they  were  not  on  board  at 
that  time,  it  was  an '  instrument  pregnant  with 
fraud. 

JB^st,  seijeant,  contra. — ^The  plaintiffe  knew 
nothing  of  the  circumstances  under  which  thjs 
bill  of  lading  was  signed.  It  was  exhibited  to 
them,  and  they  paid  4,000Z.  for  the  property. 
The  bill  of  lading  transfers  the  property,  whether 
the  goods  are  on  board  or  not ;  if  the  assignee,  at , 
the  time  be  takes  it,  is  ignorant  that  the  gooils  are 
not  on  board.  No  attempt  is  made  to  impench 
the  honesty  of  the  transaction  on  the  part  of  the 
plaintiffs.  The  ship  was  chartered  to  Meredith. 
The  moment  the  goods  were  put  on  board  the 
delivery  to  Meredith  was  perfected^  and  the  sale 
to  the  plaintiffs  attached. 


OsBY 
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BuRROUGH,  J. — Under  (he  circumstances  of  the       isis. 
jcase,  I  think  the  bill  of  lading  transferred  no  pro- 
perty to  the  plaintiffs.     Can  a  bill  of  lading  be  con- 
sidered to  be  made  band  fide,  when  no  floods  are    Gardmer. 
on  board  at  the  time  that  the  captain  si^s  it?  Is 
not  suth  an  instrument  fraudulent? 

Upon  some  of  the  Jury  expressing^  an  opinion 
that  they  thought  the  bill  of  ladinf^p  fraudulent  upon, 
that  ground^  the  plaintiOb  consented  to  be  noq-' 
suited. 

JB€$t,  Serjeant,  and  F.  Polbckj  for  the  plainlKT^. 

Shepherd,  S  G.  Vauglian,  serjeant,  and  Mar- 
ryatt,  for  the  defendants. 


'   YKie  Craven  y.  Ryd!er,anfe,     and  IVUh^rs  t.  I^s^p*  18.  See 
p.  IWO. :  and  G  Taunt.  433. :      likewise  the  iiuUs  to  the  ca^e^ 
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AttBouiN  and  Another^  Assignees  of  GovfEV,  a 
Bankrupt^  v.  Tritton  and  Others. 


A.htfon  Tt>rONEY  had  and  received. — The  defendants 
cy.  dtwuou*  -^-^  pleaded  the  general  issue.  This  action  was 
eSiSwinf  brought  to  recover  the  sum  of  934/.  Ss.  Sd,  being 
bainTert^'hcy  ^^^  balancc  of  an  account  in  the  bands  of  the  de- 
fiv€  him  im.     fendauts,  who  had  been  bankers  to  a  person  of  the 

uierliiitc  credit  '  ».>rioi/»^ 

iortbeyaiu«  name  of  GatTeii.  In  May  lolo,  Gowen  procured 
hi%  accoun/"  the  defendants  to  discount  him  two  bills  of  ex- 
rjrt,%^'b'-  change ;  one  for  1,000/.  at  two  months,  drawn  by 
|J|;^/,\"J^\*-  himself,  and  accepted  by  one  Arnold  ;  the  other, 
i>eforeihe  '  foj..  312/.  17«.,  drawn  in  the  same  manner,  and 
and,  MFhibt  the  acccptcd  by  oue  Mills.  Both  bills  were  discounted 
ranni^erin^  in  cash  by  the  defendants,  and  Gowen  had  credit 
wben°hf '  for  them  in  his  account  with  the  house,  minus  the 
tbat^uie  "hi^c  ^iscouut.  This  transaction  was  in  May.  On  the 
III  their  bauds  igth  of  June,  the  defendants  made  up  Gowen'ti 
due  to  ^.,gir- account,  which  was  then  balanced;  when,  giving 
for  the  binV  him  Credit  for  the  proceeds  of  the  discounted  bilis 
!5rbecmui"*a  (ihcn  running)  the  sura  of  934/.  Ss.  8d.  stood  as  a 
lu  "umI^''  *"^  balance  in  his*  favour.     This  sum  was  now  sought 

the  bilb  are  ^ 

dishonoured,  to  be  rccovcrcd  by  the  present  action.  On  the 
an  action  17th  of  June,  Gowen  committed  an  act  of  bank« 
bankenfor  ^uptcy,  and  a  commission  issued  on  the  20th.  On 
lX.u*edtobc  ^^^  *^^^  ^^  *^^^if  ^^^  present  action  was  com- 
dneto^.  be-    mcuced !  ou  tlic   19th,  the  bill  for  l/KX)/.  became 

fore  ni8  bank" 

ruptey,  tbey  duc ;  and,  on  the  12th  of  August,  tlie  second  bill 
to^sVojf  for  31^/.  17s.  Both  acceptors  were  insolvent,  and 
0^^!^''     ^be  bills  remained  in  the  hands  of  the  defendanU. 

amount  of  the 

di^boikoored  bills,  it  bein| »  caw  of  mitfiiaf  credit,  nnder  the  5Ui  Geo.  II.  c.  SO.  s.  ses. 
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It  \vas  in  evidence,  that  a  clerk  of  tlie  defendants       isitf.  ' 

cdied  upon  Gotocw,  on  the  17th  of  June,  to  tell  ^"-^^v"^^ 

Wm  of  the  apprehended  insolvency  of  the  accep-  ^„^  Another 
tors  of  both   bills,  and  to   require  that  the  bills  »• 

fihoald  be  taken  up,  or  security  given.      Gowm  ^^^q^^^^ 
informed  him  that  lie  was  not  in  a  condition  to 
take  them  up. 

Lens,  seijeant,  for  the  plaintitfs,  contended,  that 
the  bills  lieing  actually  discounted,  and  not,  as  was 
sometimes  usual  with  bankers^  deposited^  with  li- 
lierty  for  the  customers  to  draw,  the  plaintiffs  were 
entitled  to  recover.  The  defendants  had  them* 
selves  balanced  the  account  on  the  \%i\ioi  June, 
and  admitted  the  sum  in  dispute  to  be  in  their 
hands.  Gowen's  bankruptcy  h^d  put  them  in  the 
same  situation  as  his  other  creditors.  They 
must  prove  the  bills  under  his  estate,  and  account 
with  the  assignees  for  the  funds  which  belonged 
to  Gowen  at  the  time  of  the  bankruptcy. 

Shepherd,  S.  G.  contra,  rcKed  upon  the  statute 
5  Geo.  II.  c.  30.  s.  28.— This  was  a  case  of  set-off; 
or,  more  properly,  of  mutual  credit.  Gowen  in- 
dorsed the  biHs  to  defendants,  who  advanced  him 
money  upon  them.  They  had  a  demand  against 
him^  and  they  had  given  him  a  credit  upon  tbes^ 
securities.  This  was  that  condition  of  the  parties 
to  which  the  statute  was  meant  to  apply .^  It  was 
true  the  day  of  payment  had  not  arrived ;  'bat  the 
day  of  credit  was  passed.  The  mutual  creiit 
arose  at  the  time  the  bankers  crcdili^d  Gowen  on 
the  securities^  and  when  he  (Gowen)  trusted  the 
hankers. witli  the  proceeds. 

Vol.  I.  2B 
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1816. 


AKiouxir 
■ad  Aaetfaer 

V. 
TklTTOV 

andOUien. 


0AtiABi  Justice.— I  am  of  opinion  that  the  pkin- 
tiflb  are  not  entitled  to  recover.  I  rely  upon  Olihe 
T.  Smith,  5  Taunton  5&  It  has  been  hoUen  that 
mutual  credit  in  this  act  of  Parliament  is  a  term 
more  extensive  than  mutual  debts.  It  has  been 
applied  to  cases  where  parties  h«ve  been  trusting: 
each  other  at  the  time  of  the  bankruptcy,  and  baa 
never  been  narrowed  to  pecuniary  demands  which 
were  liquidated  at  the  time.  The  defendants,  there- 
fore, have  a  right  to  retain  this  money  against  the 
diahonoured  bills* 


The  plaintiffs  were  nonsuited. 

Xens  and  Copl^,  seqeants,  and  Reader,  for  the 
plaintiffs. 

Shepherd,  S.  G.    and    Camphell,   for    the  de- 
fendants. 


The  oue  of  ^OSIm  v.  SmMh 
detensioed  thb :  that  where  a 
person,  entrusted  with  Talue, 
trusts  his  creditor  with  that 
whidi  Diftj  become  prodnctire 
ef  tshie,  the  first  beooming 
keaknpt,  the  second  maj  le* 
tiia  Us  debt  out  of  the  pro* 
ceeds  of  the  thing  entmsled  to 
him,  and  only  pay  the  balance. 

The  statute  of  S  Geo.  II. 
t.  JO.  s.  M.  relates  not  only 
to  mntoal  debts,  but  to  mutual 


credits;  and  the  tern,  of  itself 
exteosiTe,  1ms  been  enlaifod 
by  a  most  liberal  construction, 
not  only  in  courts  of  law  but 
in  courts  of  equity.  It  has 
been  eitended,  indeed,  by  the 
authority  of  tlie  Lord  Chin* 
cellor  fitting  in  banlcmptqr,  to 
cases  where  an  action  wouM 
not  lie  at  common  law,  and 
where  the  Court  of  Oiancery 
would  not,  upon  a  bill,  decree 
aaacceinDt.    Ex  parte  Dte^ 
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1  Atk.  298.  French  t.  Fenuy 
Co.  Bkt.  Laws,  654.  Jikkuan 
T.  ElUoUj  7  T.  R.  378. 

Bat  no  debt  or  credit  can  be 
set  against  each  other,  unless 
it  accrued  before  the  bank- 
mptcy.  Es  parte  BojfU^  Co. 
Bkt.  Laws  661;  and  mataal 
Credit  may  be  cenltitvted^ 
though  the  parties  did  not  mean 
to  trust  each  other.  Honkey 
t.  SmUhj  S  T.  It.  507,  So,  it 
has-been  held,  fhtt  this  statute 


is  not  to  be  confined  to  deal- 
ings in  trade  only,  or  in  case 
of  mutual  running  accounts, 
but  it  is  natural  justice  and 
equity,  that  in  all  cases  of  em- 
tual  credit  the  balance  only 
ihall  be  paid.  lAmeehormigh 
T.  JoMi^  1  P.  Wms.  336. 
See  likewise,  Whtt^ui  t« 
Faaghany  Co.  Bkt.  Laws,  6*0^ 
And  see  Ex  parte  Stepheni^  It 
Vesey  M;  Add  far  kef  ik 
CaHerj  (k.  tikli  Umi  5tf  . 


l«l6l 

Arbouim 
and  Another 

TaiTToif 
and  Others* 
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Levi  and  Others^  Executors  of  Angelo  Levi, 
V.  Barnes. 


An  Insonnce 
broker  is  not 


THIS  was  an  action  brought  for  the  balance  of 
^- , .,...  an  account  claimed  to  be  due  to  the  estate 

nnVnsi^enf  of  the  deceased.  Money  had  been  paid  into  Court, 
^mi^ion  of  an*  the  sum  sought  to  be  recovered  was  54/.  An- 
th/SoMCM"  ^^'^  iCTt,  the  testator,  had  been  an  underwriter, 
ivhich  he  pays  and  the  defendant  was  employed  as  his  broker. 

overtothenn-  -_,,  .  x«         •       ..  i      . 

derwriters  The  mam  question  in  the  case  was,  whether  a 
hlm/sScirai.  brokcr  was  entitled  to  an  allowance  of  J 2  per  cent. 
iv^encrdit  ^"  Settling  an  account  with  the  underwriter,  over 
has  been,  Is  a   ^nd  abovc  his  customarv  commission  of  5  per  cent. 

gratuity  mere-  -^  *^ 

Jv,andnota     The  plaintifis  contended,  that  this  cliarge  of  12 
right.  Nor  can  per  ccnt.  was  a  mere  gratuity,  and  no  legal  right, 
bntnplmthe'   The  defendant  claimed  to  deduct  it,  1st,  upon  the 
fracjeuher^^  usagc  of  trade;  2d,  upon  an  implied  contract  in 
"^b  ^*^*™^  ^^^  particular  case,  to  be  inferred  from  the  habit  of 
tbepVrties,      dealing  between  the  parties.     On  the  part  of  the 
plaintiffs  several  witnesses  were  called.       They 
stated,  that  the  12  per  cent  claimed  was  considered 
as  a  gratuity  merely ;  that'  the  allowance  to  the 
broker  was  formerly  10  percent,  and,  within  late 
years,  had  been  augmented  to  12.     That  it  was 
allowed  as  an  inducement  tp  the  broker  to  bring 
the  underwriter  good  risks.     That  it  was  never 
paid  in  cases  of  bankruptcy.     That  it  was  some- 
times, but  not  invariably,  allowed  in  case  of  the 
death  of  the  underwriter.     That,  where  there  was 
a  difference  between  the  broker  and  the  underwri- 
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ter,  no  allowance  whatever  was  made.     An  tinder-       Jjsifi. 
writer,  in  great  business,  stated  that  he  received  ^"^^^V^^ 
22^000/.  on  policies  in  one  year  without  making   abd  Others 
any  allowance  to  the  broker  beyond  hh  cotnrhis-     ^• 
sion.      The  commission  of  5  per  cent,  was  due 
upon  the  gross  premiums,  and  for  whatever  money 
the  broker  advanced  for  stamps,  &c.  on  the  policies 
which  he  procured,  he  was  entitled  to  charge  b  per 
cent,  additional. 

On  the  part  of  the  defendant  several  broker* 
\vere  likewise  called.  One  broker  stntetl,  that'he 
had  settled  200  policies,  and  had  the  commission 
of  12  pel'  cent,  always  allowed.  He  stated  the 
allowance  (with  the  above  mentionetl  excepted 
cases)  to  be  universal ;  and  that,  without  such  com- 
pensation, no  broker  could  carry  on  his  business. 
There  was  likewise  evidence  that  in  accounts  be- 
tween Levi  and  Barnes  in  the  lifetime  of  the 
former,  the  12  per  ee.^i*.  had  been  invariably  claimed 
and  allowed. 

Shepherd,  S.  G.  for  the  defendant  contended, 
1st,  That  this  is  a  usage  of  trade  incorporated  in 
the  contract,  and  the  demand  is  reasonable.  The 
broker  becomes  responsible  to  the  underwriter  for 
the  premium,  and  he  is  liable  to  an  action  for  it, 
whetlier  he  receives  it  or  not  from  the  assured. 
The  p€7'  centage  claimed  is  not  on  the  gross  busi- 
ness done,  but  upon  the  clear  profits  received  by 
the  underwriter.  The  broker  gets  nothing  unless 
he  hand  over  a  balance  to  the  underwriter ;  the- 
trouble,  therefore,  is  certain;  the  compensation 
jcontingent.    2d>    From  the  course  and  habit  of 


Vaw» 
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1910.      dealing  between  the  parties  a  contract  may  be 
"-^y^^  inferred. 

wdOtkm 

9^_  Lem^  8erjeant^  coniri.-^Thk  cooiinission  hat 
neter  been  demanded  as  a  legal  obligation  but 
always  as  a  gratuity.  Though  Levi  and  Bamea 
settled  accounts  on  this  footing,  it  does  not  appear 
tjiat  the  money  was  paid  on  any  other  considera** 
tion  than  as  a  gratuity.  It  has  sometimes  been 
paid ;  sometimes  reffiised ;  and  there  is  no  evidence 
of  its  having  been  paid^  when  litigated.  It  is  too 
variable  to  be  called  a  usage^  and  Uiere  is  no 
ground  to  infer  a  contract. 

Dauas^  J.— 1  tbinlc  fliere  ia  no  evidence  of  an 
usage  of  trade.  The  essence  of  usage  is  uni- 
formity ;  but^  in  the  present  case^  different  allow* 
ances  have  been  made  at  different  tiines^  and  the 
<lemand  4S  subject  to  exceptions  arising  oat  of  cir*- 
tnimstances,  Now^  tf  it  were  d«ie  of  rights  sucb 
circumstances  would  not  prevafl  to  exclude  it  If 
it  were  demanded  upon  the  usage  of  trade^  suvely 
an  allowance  of  this  magnitude^  when  refused  by 
an  underwriter^  would  have  been  compelled  in  a 
court  of  justice.  But  there  is  no  case  in  wbich^, 
when  refused^  it  bas  been  enforced  as  other  rights 
are.  I  shall  leave  the  evidence  ta  the  jury ;  but  it 
appears  to  roe  tbat  there  is  nothing  amounting  tQ 
legal  usage  on  the  subject.  It  comes  to  no  more 
than  a  gratuity  given  by  the  underwriter  as  an. 
inducement  to  the  broker  to  bring  good  policies  to 
bim.  With  respect  tp  the  second  question  it  is  for 
the  jiiry  to  say^  whatever  might  be  the  nature  of 
the  claim^  whether  there  was  an  implied,  contract 
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between  the  parties  to  allow  it  on  the  settlement  of      isia. 


accounts.  * 

Lbti 

and  Othera 
The  jury  {which  was  a  special  jury  of  mer-        ^* 
ehants)  found  a  verdict  for  the  plaintiffs,  and  stated 
that  it  was  their  tinanimoas  opinion  that  the  allow- 
ance was  a  gratuity  merely. 

Lens,  Serjeant,  and  Mtmroe,  for  the  plaintiffs. 

Shepherd,  S.  G.  and  Best,  seijeant^  for  the 
defendant. 


CASES  AT  NISI  PEIUS^  C.  P. 


Benson  v.  Schneider  and  Others. 


$L  4»8d*and*  npHlS  was  an  action  on  a  charter  party,  dated 
covenants  to  X  LondoTi,  Januunj  15,  1816.  The  ship^ 
and  sufficient  name  was  The  Canaday  and  the  voyage  was  from 
taiif  commodi-  Londott  to  Chavlestown,  or  J^ew  Orleans,  and  from 
In"  them)"**"  thciice  back  again  to  any  part  of  the  United  King- 
o"h1»VsTfc?t-  ^^^^'  The  declaration  alleged  two  breaches: — 
too;  the  freight  1st,  That  the  defendants  did  not  supply  the  ship 

of  which  was  .  ,  ^  ,_  ^    .  i*     .    ■  Wi     -h.r 

to  be  paid  for.  With  a  fulI  and  sufficient  freight.  2d,  Non-pay- 
priceV*jl^ /4.  ment  of  a  part  of  the  freight.  The  defendants 
baies^and  dif.  ^^^^  ^^^^^  ^"  ^^^^^^  breaches.  The  defendants 
forTu^iT  undertook  by  the  charter-party  to  supply  the  ship 
compressed      with  a  fulI  and  sufficient  cargo  of  wool,  rice,  or 

bales.   He  fur-  , 

nishesacargo  olhcr  goods.  The  freight  to  be  paid  for  cotton 
baifso/iroiS)n,  wools,  in  round  balcs,  2j  per  lb. ;  for  cotton  wools, 
hSte  the^cot'^  in  square  or  compressed  bales,  2^  per  lb.  net ;  and 

^^"sISTcord-  ^^^^  ^^'  P^**  ^^"  "^^'  ^^  far  as  150  tons.  In  case  of 
fnfirtotbensage  not  finding  a  cargo  at  Charlestown  the  ship  was  to 
aodthecos^  be  at  liberty  to  go  to  Neto  Orleans.  The  plain- 
country!**  ^'^'^  counsel  contended,  that,  though  the  defend- 
imporied!  ^S  ^"^®  fumishcd  comprcsscd  bales  of  wool,  that  it  was 
<^j«?f<»"«»«<^  their  duty  to  have  had  the  bales  recompressed,  for 
sion  the  vessel  the  purpose  of  stowage,  and  that  they  should  havd 
And  suffidcnt  supplied  A  Sufficient  quantity  of  compressed  bales, 
ma'tld\?po>Ilrie  whicli,  whcn  recompressed,  would  have  been  a  full 
halfbeeif'nSi     curgo.     The  dcficicucy  upon  a  survey   was  129 

thuujgh  her  car^o  would  have  been  fnll  and  sufficient,  if  thr  cotton  had  been  stowed  tmhf 
In  diComprtHsed  state.  Held,  that  jI,  was  liable  for  dead  freight,  and  that  it  was  his  diitt 
to  have  ftirni«hed  the  cotton  'ia  re-«ooiprcsscd  bales,  uotwiUistiuiiliog  the  words  of  the 
chaitei-party. 
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baks  of  recompressed  woo]^  for  the  dead  freight       I8i6. 

of  which  the  action  was  brought.     A  hundred  bales  '""tT^^'^^ 
in  a  compressed  state  were  put  on  board  whilst  the         ^^ 

caf^ain  was  ill ;  and  it  was  admitted  that^  if  the  Schneider 

bales  were  only  to  be  compressed,  the  vessel  had  *°        ^"* 
a  fall  and  sufficient  cargo. 

It  was  in  evidence  that  the  custom  at  New 
Orleans  was^  when  cotton  was  furnished  in  com- 
pressed bales^  tO'  sen;l  it  to  beh'ecompresfied  ;  the 
owner  of  the  cotton  payin)2^  the  carriag*e  of  the 
wool  to  the  macliine  ;>and  the  recompressin^  was  at 
the  expence  of  the  shippers.  The  recompi^ssing 
does  not  injure  the  cotton  :  but  there  is  a  difference 
of  opinion  about  it.  The  custom  iavariably  was  to 
recompress  the  bales^  except  the  fi*eif^ht  is  small,  or 
when  the  ship  is  not  required  to  take  a  full  car^o. 
A  round  bale  is  not  called  a  compressed  bale;  but 
a  compressed  bale  is  a  square  bale,  put  in  bags,  ami 
only  slightly  pressed  by  a  sort  of  capstan.  The 
compression  and  recompression  are  both  the  same, 
process,  but  with  different  degrees  of  mechanical 
power.  The  compression  takes  place  up  the. coun- 
try, where  the  cotton  grows.  The  object  of  re- 
con[ipressing  was  to  make  it  fit  for  stowage.. 

Lens  and  Vaughun,  Serjeants  for  defc^ndants, 
contended,  that  the  question  is,  whether,  when  tbe 
parties  use  known  terms  in  the  trade,  and  define 
what  is  meant  by  express  words,  any  usage  can  be 
adduced  to  shew  that  they  intended  another  thing.  ' 
They  covenant  to  pay  for  cotton  wool  in  round 
bales,  or  in  square  compressed  bales..  The  de- 
fendants^ it  i«  admitted^  have  furnished  a  full  and 
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lata.  sUfficiisnt  eargo^  if  the  cotton  had  been  loaded  ia 
the  round  or  compressed  state.  Uadoabtedly,  by 
machittery  the  ship  might  have  been  made  to  bold 
ScBimoBk  more ;  but  the  question  is^  have  not  the  defendants 
Mid  Others,  supplied  sufficient  within  the  terms  of  the  charter- 
party.  The  parties  have  described  the  measure  oi 
the  freight  There  are  three  known  classes  of  cot- 
ton bales : — Istj  the  round  bale ;  2d,  the  sqimre  or 
compressed  bale ;  and>  3d^  the  re-compressed  bale. 
If  the  parties  bad  meant  re-compressed  bales^ 
(hey  would  have  used  that  term.  This  case  does 
not  turn  upon  usage^  but  upon  the  intention  of  the 
parties. 

BuRRovGFH^  J.— It  appears  to  me  that  the  sub- 
stance  of  the  contract  is^  that  the  ship  is  to  have  a 
full  and  complete  cargo  of  cotton  wool^  rice,  or 
whatever  other  goods  might  be  offered.  What 
ibUows  afterwards  in  the  charter-party,  as  to  the 
description  of  the  form  of  the  bates,  is  not  of  the 
substance  of  the  contract.  It  regulates  the  price 
merely.  If  the  parties  were  at  liberty  to  put  com-^ 
modities  in  a  bulky  state  on  board,  the  owner 
would  not  have  a  full  and  complete  cargo,  and 
might  be  disappointed  of  the  fhir  fruits  of  tiie  voy- 
age. I  think  the  substance  of  the  contract  is  the 
&n  loading.    The  particular  kinds  only  regulate 


die  price. 


Verdict  for  the  plaintiff. 


Shepherd,   S.   G.   Hullock  and    Campbell,  for 
plaintiff.  i 
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Lens  and  Vaughan,  Serjeants,  and  F.  Pollock, 
for  defendants. 


This  case  was  moTed  in  the  eo- 
saiog  term;  but  the  opinion 
of  the  learsed  judge,  a»  ex* 
pifiwi  St  the  Itial,  was  una* 


1816< 


nimously  adopted  by  the  Court, 
and  the  rule  fdH  for  a  new 
trial,  whidi  had  been  obtained, 
diMteigpd. 


Bbnson 

schveioxr 
and  Others. 
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Burr  v.  HarpHr. 


Atthongh  A  CTION  on  a  special  contract  in  wrilin^^ 
hTOd.wri?hiR^  XJL  The  qaestion  arose  upon  the  evidence  to  the 
Wc tvrdlnce*'  liand-wfiting  of  the  defendant.  A  witness  wa» 
when  the  lact  en  lied  by  the  plaintiff's  counsel  to  prove  the  signa* 
is  the  hand-  tu rc  of  i/flrpcr  to  thc  agreement.  He  stated  that 
^rti"niarper-  he  oucc  saw  him  sign  his  name  to  a  paper  which 
Ptu?^atui^  he  then  had  in  his  possession ;  that  the  fact  made 
*Vr''f°tiiSo'  ®^  slight  an  impression  upon  his  mind,  that,  judg- 
uiewitneM's     ing-  from  thatsinfcie  occurrence,  he  was  not  able  to 

hand,  yet,  it  ^  •        .         i         •  .  i 

viich  witness  say  Whether  the  Iiand-writmg  to  the  agreement 
mAiMowhk^  was  the  defendant's  or  not;  that  he  would  not 
baXwritill'g  venture,  from  the  mere  inspection  of  the  paper,  to 
?as'^fw'llMc°'  ^^^^  ^  belief  on  the  subject ;  but  that,  by  compar- 
sii^natiire  the    in&T  the  sifiTuature  of  the  agreement,  to  which  he 

qiiostiou  ^  .       ,  ■  .  .      .  ...  « 

arises)  and  was  required  to  speak,  with  that  which  was  sub* 

nemheknows  scribcd  to  the  paper  then  in  his  possession,  he  was 

iJLmYtuh^^'*"  »*>1^  ^^    swear  that  he  believed  it  to  he  the  de- 

scriptioo, he  fendant*s  vritinjf. 

|ias  a  n^ht  to  ^ 

recur  to  it  for 

rcfre8hing*his  Bcst  and  Pell,  'seijeants,  objected,  that  this  evi- 
slsMn^^nt'  deuce  could  not  be  received.  The  witness's  testi- 
ingiaJe^Jeen  "^^^y  amouuted  to  nothing  more  than  an  opinioa 
the  defendant  formed  uDou  u  compaVisou  of '  hand-writinoT.     He 

»ij»:n  his  name,  *  •  .  itj" 

though  he  iiad  did  uot  profess  to  have  any  independent  knowledge 

character  of    of  the  character  of  the  defendant's  signature.     He 

iog.^*°^  ^"^   had  seen  him  sign  his  name  once,  and  it  had  made 

no   impression  upon  him.      He    had  formed  no 

stmidard  in   his  mind  which  he  could  undertake 
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faf  apply  M  a  test  to  the  signature  of  the  particular  I8I6. 

p&per.      Now  it  was  an  established  rule  in  evi-  ^^"^^^'^^ 

dence,  that  hand-writing  could  not  be  proved  by.  9, 

comparing  the  paper  in  dispute  with  .any  other  Haepbe, 
paper^  although  such  paper  was.  acknowledged  to 
be  gaiuine. 

Shepherd^  S.  G.  contra. — ^The  evidence  offered 
IS  not  a  simple  comparison  of  hand-writing.  The 
witness  has  recourse  to  the  paper,  to  refreshi  hi» 
memory  upon  the  subject.  It  tvas- evidence  to  be 
I^ft  to  the  Jury. 

Dallas^  J. — How  far  the  comparison  of  hand-^ 
writing  may  be  admitted  in  evidence  was  mucli 
discussed  in  the  case  of  The  King  V;  Caior.  The> 
present  case,  however^  turns  upon  n  different  point; 
It.  is  a  case  of  gteat  novelty  and  difficulty ;.  but; 
being  required  to  form  im  opinion  upon  the  sub* 
ject,  I  shall  admit  it  as  evidence  to  be  left  to  the 
Jury;  Compairisoti  of  band- writing  has  been  re-, 
jected  upon  two  grounds.  1«  That,  unless  a 
Jury  could  read^  they  would  be  unable  to  judge 
of  the  supposed  resemblance.  2.  That  specimens 
may  be  unfairly  selected^  calculated  to  .serve  the 
purpose  of  the  party  producing  them  ;  and^  there- 
foi^e,  not  exhibitl^^  a  fair  example  of  the  general 
character  of  the  hand-writing.  These  are  the 
grounds  alleged  for  rejecting  such  comparisons^ 
But  the  present  evidence  cannot,  in  strictness,  be 
called  a  comparison  of  hand-writing.  What  are 
the  materials  of  judgment  to  which  a  witness  l^as 
recourse  when  he  says  that  he  believes  a  particu* 
lar  signature  to  be  the  han4-wr4ting  of  a  particular 
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1816.  person?  He  has  seen  the  penon  write>  and  he 
^^^^^^^^  i^  presumed  to  hare  formed  a  standard  in  his  niitid«' 
p,  and^  with  that  standard,  to*  compare  the  writing  in 
Hji&vtm.  qaestion .  This  standard  will  be  more  or  less^peifect^ 
according^  as  the  instances  have  been  more  or  less 
frequent.  The  mere  fact  of  having:  seen  a  man  omt 
write  his  name  may  have  made  a  very  faint  impres- 
sion upon  the  witness's  mind.  But  some  impression, 
however  slight  in  degree,  it  will  mafce ;  and  surely^ 
as  the  standard  exists,  and  the  witness  possesses 
the  genuine  paper,  he  may  recur  to  it,  to  revive 
his  qnemory  upon  the  subject.  Here,  a  basis  is 
laid  in  the  fact  of  his  having  seen  the  defendant 
sign  his  name  once.  But  bis  memory  is  defective. 
He  then  recurs  to  a  paper  which  he  knows  to  be 
an  authentic  writing.  He  uses  it  to  retouch  and 
strengthen  his  recollection,  and  not  merely  for 
the  purpose  of  comparison.  I  think,  therefore,, 
the  evidence  is  admissible. 

The  writing  being  admitted,  the  defendant'a 
counsel  called  witnesses  to  prove  that  it  was  not 
the  genuine  signature  of  the  defendant ;  and  the 
Jury,  upon  that  point  akme,  found  a  verdict  for  the 
defendant 

Shepherd,  S.G.  and  Campbelt,  for  the  plfthn 
tiff. 

Best  and  Pell,  seijeants,  for  the  defendant 


JtexT.  Catoff  4  Esp.  117.  Le  Siane  J.  Morewood  t. 
145.  Bnme  r.  RewUm,  7  fVoodj  14  East  39S.  RevH 
Eut,  na.  n*  («)  u  roM  hj    t^  Brekamy  4  T.  R.  407. 
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Bux  and  Others  v.  Nixon. 

THIS  was  an  action  on  a  policy  of  insurance,     a  Totei  i» 
bearing  date  the   17th  of  April,  1816,  on  p^^^wherV 
the  ship  Dorset,  from  Hull  to  Quebec.    The  plain-  ^k  to!?t 
tiffs  claimed  a  total  loss.     She  sailed  on  the  87th  jj^l^^p^ 
April,  1816.    She  stoojd  in  Lloyd's  book.  No.  21,  ^^^ 
at  the  time  she  was  insured ;  but  before  she  sailed^  much  by  m 
she  had  been  reduced  a  number,  in  consequence  of  nponeuml. 
a  survey  made  previous  to  the  voyage.     The  po-  rarrey.*?!  wu 
Key  was  valued  at  3,500/.    The  freight  of  the  ship  i'SSTobSk 
was  2,500/.,  but  was  not  insured.    The  ship  sailed  I;;;^^^;^^^ 
on  her  voyage  ;  and,  being  overtaken  by  bad  wea*  timber.  Held, 
ther,  ran  into  Lhneriek.    Limerick  has  no  docks  to  on  the  poUey, 
take  in  ships  of  any  size.    The  ship,  upon  survey,  ra^^im" 
appeared  to  be  considerably  damaged.   The  agents  ^dJS^bc^ 
of  the  plaintiffs  conceived  it  impossible  to  remove  J"JJ*^*  ^•JJJ 
her  to  any  port  for  the  purpose  of  repair  ;  nor  could  DDdenrnten 
she  be  repaired  at  Zimericfr.     She  was  therefore  the  ship  not 
surveyed,  condemned,  and  broken  up  ;  which  was  bSt%oww' 
judged  to  be  the  best  proceeding  for  all  the  parties  Jii'lli^. 
concerned.      The  Dorset  was   a   Danish  prize,  Jj|*"5^\'*^'***^ 
and  there  was  no  record  of  her  age.     She  was 
strictly  surveyed;  and,   when  broke  up,  some  of 
the  timbers  were  found  to  be  rotten  ;  but  it  was  in 
evidence  that  she  was  sea-worthy   when  she  left 
HuU. 

Shepherd,  S.  G.  and  Vaughan,  seijeant,  for  thci 
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and  Others. 

V. 

Nlxon. 


defendant^  contended^  that  the  assured  were  bound' 
to  abandon  ;  the  ship  existing  in  specie.  Although 
there  was  no  dock  at  Limericky  that  circumstance 
could  muke  no  difference.  They  have  sold  the  vessel 
without  giving  notice  of  abandonment.  They  cited 
Martin  v.  Crockatt,  U  East  465. 


Best  and  Copley,  Serjeants  contrh. — ^Thc  prin- 
ciple is  this ;  if  the  ship  exist  as  a  ship^  there  must 
be  an  abandonment ;  but  in  (he  present  case  no 
abandonment  was  necessary.  The  ship  did  not 
exist  as  a  ship.  She  did  not  subsist  as  the  same 
sort  of  thing  which  she  did  prieviMDi  to  the  voyage/ 
This  is  not  a  case  of  tiid  mere  suspension  of  the 
voyage.  The  ship  was  diestroyed.  The  only  ne- 
cessity of  abandonment  is  where  the  ship  remains 
Capable  of  performing  the  functions  of  a  ship  ; 
and  where  the  voyage  is  merely  interrupted  by  tfe 
perils  of  the  sea.  In  this  case  the  ship  vifas  in 
effect  destroyed.  She  was  entirely  and  perpetually 
gone.  Abandonment  cannot  alter  the  relative 
rights  of  the  parties.  Abandonment  is  not  ne-^ 
eessary  in  the  case  of  a  wreck.  The  loss  here  vras; 
in  substance^  a  wreck. 


Dallas,  J. — I  shall  not  nonsuit  the  plaintiffs  on 
this  objection.  The  assured  has  a  right  to  aban* 
don  under  certain  circumstances;  and^in  some 
cases^  he  may  claim  a  total  loss  without  abandon-^ 
ment.  But^  if  the  case  be  doubtful,  the  assured 
ought  not  to  take  upon  himself  to  determine  for 
the  underwriters;  to  break  up  the  ship;  and  to 
call  upon  them  for  a  total  loss.     I  think  that  he 
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V. 

NlXON« 


sfaonld^  in  this  instance^  have  communicated  to  isis. 
the  underwriter  the  state  of  the  vessel.  The  ship  ^^-^^^^w^ 
is  proved  to  have  been  in  that  condition  that  it  and  Others 
was  necessary  to  have  a  survey.  Examination 
and  judgment  were  therefore  applied  to  determiae 
what  it  was  expedient  to  do.  The  arguments  by 
which  this  ship  is  represented  to  be  a  wreck  pro- 
ceed upon  a  fallacy.  She  was  not  a  wreck. 
Her  timbers  were  together ;  she  existed  as  a 
ship  specifically,  both  when  she  was  surveyed^ 
and  when  she  was  sold ;  and  it  is  not  because 
there  was  no  dock  at  Limerick  to  receive  her^ 
and  because  she  is  found  to  contain  rotten  timber 
upon  breaking  up^  that  she  is  to  be  represented 
as  a  wreck.  If  her  planks  and  apparel  had  been 
scattered  in  the  sea  it  would  have  been  another 
question.  I  will  not  nonsuit;  but  I  have  a  very 
strong  opinion  against  the  plaintiffs. 


The  case  then  proceeded  on  the  question  of 
sea-worthiness  upon  which  nothing  material  arose  ; 
but  the  plaintiffs  ultimately  had  a  verdict  upon  two 
points: — 1.  That  a  notice  of  abandonment  had 
l^een  given  to  the  underwriters,  of  which  fact  the 
plaintiffs  gave  some  slight  evidence.  2.  That  the 
vessel  was  not  unsea worthy. 

Best,  and  Copley,  Serjeants,  and  Campbell,  for 
the  plaintiffs. 

Shepherd,  S.  G.  Vaughan,  serjeant,  and  Spankie, 
for  the  defendant. 


'  Vol.  I. 
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lilft.             Ib   the   next    terra    this  suranee  Con^iHmjf^    aniej  49. 

S^^V^^  case    vts    moyed ;    and    the  and  the  note,  p,  53.  in  which 

^;     Bbil  Court    was    unanimonslj    at  the     cases    of    abandonmeDt 

and  Others  opinion  that  an  abandonment  are  collected,  and  commented 

^  ^*  was  necessary.   See  Gemon  t.  npon. 

.   '       *  T%B    Royal    Exchange   As* 
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Kemblb  and  Otbfers  v.  Atkins  and  Another. 

r'riHIS  was  a  special  action  of  assumpsit  brought     i.  it  u  not 
JL    against  the  defendants  for  not  accepting  a  a  broke7  ^*^ 
quantity  of  sugar^  which  the  plaintiffs,  as  brokers^  t5?n^eoi^i» 
}md  purchased  for  the  defendants.  principal  in  a 

^  contract  wiuch 

lie  makes  for 
mi         11.  T      1  <■   iiini.   It  if  suf* 

The  declaration  stated  the  contract  m  several  ficient,if,i]pon 
ways :  1st,  That,  in  consideration  that  the  plain*  his  contni<n^ 
tiffs,   as  agents  and  brokers  for  the  defendants,  r^h^^l^ 
would  purchase  the  sugars,  the  defendants  under-  ^"^^  ^^>  ^"jL. 

'^         .  1  /       .  tlienameofhis 

look  to  receive  and  pay  for  the  same.  principal  be re- 

eoided  there. 
ft:  SimbU,  if 

2d,  That,  in  consideration  of  the  purchase,  the  HeSltSicr"''' 
defendants  undertook  and  promised  the  plaintiffs,  contrary  to  the 
as  their  brokers  and  agents,  to  pay  for  the  same.       the  city  of 

Lowdom,  and  in 
violation  of  the 

3d,  That,  in  consideration  that  the  plaintiffs,  at  J;;||j Jh  ^e  hat 
the  request  of  the  defendants,    would    purchase  ^^I^^^ 
fifty-seven  hogsheads  of  sugar,  at  and  for  a  rea-  Aidernien/.5rc. 
sonable  price,  &c.,  the  defendants  undertook  and  fore  disquiuir 
promised    the  plaintiffs  to  re^purchase  the  same  bSn^'J^an 
from  them  at  the  price  the  plaintiffs  should   have  contnict"8o 
ffiven    for  the    sumo.      Correspondinff    breaches  nwde,incon. 

^  ,  ,  .   ,        *  ,    .         ,        travention  of 

w^re  assigned  to  the  special  counts;  and  the  de-  his  duties 
claration  likewise  contained  the  common  counts,       bond!^  'nie 

remedy 
against  him  Is 

The  defendants  pleaded  the  general  issue.     The  Jh/^^L^St^^'of 
circumstance^  of  the  case  were  these.    The  plain-  ^*  ^o^^f  «><? 
tiffs  are  eminent  brokers  in  the  West  India  trade,  not,  tpao/aeu, 

void. 
$,  The  conrte  of  dealing  bctwetn  the  principal  mid  the  brolEer  vwf  anthortse  the  lat- 
ter to  make  contracts  for  the  principal,  in  Ais  (the  broker's)  oten  nmet  which  will  bind  the 
principal  t»  A  pcrfjpivmKe* 

gP3 
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1816.       and  the  defendants  had  been  in  the  habit  of  em-- 
^'^^^^^^^^  ploying  them  to  make  purchases.     On  the  21st  of 
an/other8   December  1815,  one  of  the  defendants,  with  Mr. 
V.         Kemhle  the,  plaintiff,    went  to  jhe  sale   room  of 
andAnother.  Messrs.  IVoodJiouse  and  Co.    They  selected  fifty- 
seven  hogsheads  of  sugar,  the  property  of  Messrs. 
Peat,  Liu,  and  Steel ;  and  Mr.  Litt,  one  of  the 
proprietors,  being  present,  the  price  was  settled, 
and  the  bargain  struck.     Mr.  LiU  expressed  a  dis- 
inclination to  make  any  contract  with  the  defend- 
ants ;  accordingly,  the  contract  was  made  between 
Messrs.  Peat,  Lilt,  and  Steel,  and   the   plaintiffs, 
as  if  they  (the  plaintiffs)  were  the  buyers ;  although 
Mr.  Lilt  was  aware  at  the  time  that  they  only  acted 
as  brokers.     The  plaintiffs  having  effected  the  con- 
tract,   delivered  to  the  defendants  the  following 
bought  note : 

''  21st  December,  1815. 
''  Bought  for  John  Atkins,  Esq.  and  Son, 
'  of  William  Peat,  Litt,  and    Steel,  (in  our 

name,)  57  hogsheads  of  Jamaica  sugar,  at 
86sA. — Dock  tare. — No  duty. 

''  Thomas  Kemble,  Son,  and  Co.*' 

This  contract  note  was  sent  by  the  plaintiffs  to  the 
defendants  in  a  letter  on  the  day  on  which  it  bore 
date.  In  the  letter  they  stated,  that  the  reason  why 
they  had  the  contract  made  out  in  their  own  names 
was,  that  Mr.  Litt  had  refused  permission  to  his 
broker,  Mr.  Woodhouse,  to  make  out  the  contract 
in  the  defendants*  names,  conceiving  that  he  was 
selling  to  the  plaintiffs;  and,  on  that  account^  he 
had  let  them  have  the  sugar  at  a  lower  price. 
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On  the  receipt  of  the  bought  note  the  defend- 
ants  wrote  to  the  plaintiffs^  demanding  a    con- 
tract in  the  name  of  their  own  house  padding,  thai  and^oJhers 
Mr.  LitVs  conduct  was  a  reflection  on  their  credit ;         v. 
and  they  desired  the  plaintiffs  to  state  to  Mr.  Lilt,     ^A"'.^* 
that  the  moment  the  sugars  were  weighed  ofi*^  they 
would  pay  cash  for  them,  with  the  usual  allowances. 

Before  this  letter  was  received,  Messrs.  Kemble 
and  Co.  had  completed  the  contract  with  Mr.  LitL 
An  application,  however,  was  made  to  Mr.  Litt  to 
alter  or  vacate  the  contract :  he  declined  doing  it, 
and  this  determination  was  instantly  communicated 
to  the  defendants. 

In  consequence,  the  defendants  rejected  the  con« 
tract,  and  sent  back  the  bought  note  ;  but  they  did 
not  return  the  delivery  note  until  the  12th  of 
Januaty. 

The  plaintiffs  shortly  afterwards  sold  the  sugars^ 
giving  proper  notice  to  the  defendants;  and  the 
price  having  fallen,  the  differences  between  the 
sums  at  which  they  were  bought,  and  the  sums 
netted  upon  resale,  amounted  to  335/.  19«.  4:d. :  to 
recover  which  the  present  action  was  brought. 

Upon  the  parr  of  the  plaintiffs  several  mer- 
chants and  brokers  were  called,  who  stated,  that 
it  was  very  customary  for  the  seller  of  goods  to 
make  the  contract  with  the  broker,  and  to  give  the 
credit  to  him ;  although  the  name  of  his  principal 
was  declared  at  the  time  of  the  bargain  ;  that  this 
was  a  very  general  mode  of  conducting  business^ 
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181(1.       from  the  circutnitance  of  tb^  credit  of  tbo  broker 
^^^^V^"^  beings  in  most  in^tanceii^  better  known  than  tbat 
a^^'o^era  ^^  ^^^  merchant.    It  was  evident  that  the  |>kuntifb 
V.         had  declared  the  names  of  their  prineipids,  and 
dA*^' ther.  ^^^^  Messrs.  Litt  and  Co.  had  the  option  of  Mkdclng 
out  the  contract  to  the  defendants^  bat  declined  so 
to  do ;  and  that  the  Si^rs  were  soM  at  a  fow^ 
price  on  account  of  the  contract  being  made  per- 
sonally with  the  plainttffii.    It  was  likewise  in  €ivi- 
denCe  that  the  def(fendantSj  in  their  dealings  witb 
the  plaintiffs  as  brokers^  had  recognised  trans* 
actions  prteisely  similar  to  the  present ;  and  bad 
pM  upon  contracts  made  by  tlie  ptaintlS^^  in  their 
own  names^  for  the  defendants  as  their  principals* 
Some  brokers  likewise  stated^  that  it  was  an  in- 
variable rale  in  the    fVest  India  trade^  when  a 
principal^  the  buyer,  was  not  well  knowti^  or  ap^ 
proved  by  the  seller^   to  make  out  the  DontiUCt 
*  in   the  broker's  name.     Other  brokers  spokB  to^ 
the  same  mode  of  dealing  in  transactions  in  which 
they  had  been  concerned  for  the  defbndants^  Who 
had  made  no  ab^6ction>  but  had  paid  upon  such 
contracts. 

Shepherd,  S.  G.  for  the  defendants,  oont^aded^ 
1.  that  the  mode  of  dealing:,  whicli  the  plaiiitilb 
represented  to  be  the  usage  of  the  trade^  and 
upon  which  they  rested  their  right  to  recover  in 
the  present  action,  was  contrary  to  )aw>  in  direet 
repugnance  to  the  regulations  made  by  the  City  of 
London  for  carrying  on  the  trade  of  a  broker,  and 
in  viobtion  of  the  bond,  which  the  f^intiffs,  as 
brokers,  had  given  to  the  Corporation.  %  That 
it  was    a   most  dangerous  pmotice^  «nd   had  a 
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tendency  to  monopoly :  that  the  plaintiflb  had  no 
right  to  become  principals,  and  to  introduce  them- 
selves into  a  contract  against  the  will  of  those  who 
employed  them.      That  brokers  were  to  abstain 
from  all  traffic  themselves^  and  to  act  as  indifferent 
parties  between  the  buyer  and  seller.    3.  That, 
though  the  practice  had  been  stealing  on  a  long 
time,  it  was  not  too  late  to  reform  it.    That  the 
defendants  rejected  the  contract  directly  it  was 
transmitted,  upon  the  simple  and  sufficient  ground^ 
that  the  broker's  name  was  inserted  in  the  bought 
note.    That  they  were  justified  in  so  doing ;  and 
GooU  not  he  compelled  to  accept  a  contract  made 
in  direct  opposition  to  the  authority  given  to  the 
phtntiffs. 


1816. 


KtMVLlZ 

and  Others 

Atblijis 
atldAiiotherl 


The  town  clerk  produced  the  regulations  made  by 
the  Court  of  Aldermen,  in  parsuance  of  the  6  Anne, 
c.  16.  sec.  4.  The  bond  of  the  plaintiEb  was 
likewise  produced,  in  which  all  the  regulations  are 
engrafted : — It  was  in  the  penal  sum  of  5002.  (a). 


(<t)  The  condition  of   the 
tbfid  is  as  follows : 

**  Whereas  the  abore^ 
boundea  (meniioning  the  bro* 
ker*$  name  and  desertion)  Is, 
bjr  the  Court  of  Lord  Mayor 
and  Aldermen  of  the  cHj  ti/t 
Londony  allowed  to  be  ad- 
mitted and  sworn  a  broker, 
within  the  same  city  and  Uber- 
ties  thereof,  to  have,  use,  and 
exercise  the  said  office  and  em<- 
ployment  during  the  pleasure 


of  the  said  Court,  and  no 
longer.  Now  the  condition 
of  this  obligation  is  such,  that 
if  the  seid  (jbroher*8  naoMi)  for 
and  during  such  time  as  he 
shall  and  doth  continue  in  the 
said  office  and  employment, 
shall  well  and  faithfully  exe- 
cute  and  perform  the  same 
without  fraud,  covin,  or  de« 
ceit;  and  shall,  upon  eTory 
contract,  bargain,  or  agree- 
ment by  him  made^  declare 
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1816.  Best,  Serjeant^  for  the  plaintiffs^  contra. — h  That 

supposing  the  plaintiffs  bad  infringed  the  condition 

of  their>bond^  it  was  no  answer  to  this  action.  The 

Chamberlain  of  the  City  must  sue  for  the  penalty. 

an^Anotiber.  ^^^  '^^  plaintiffs  had  neither  broken  any  of  the 


Kembls 
and  Others 

V. 

Atkiks 


and  make  known  to  such  per- 
son or  persons  with  whom  such 
agreement  18  made^the  name  or 
names  of  his  principal  or  prin- 
cipals, either  buyer  or  seller, 
if  thereunto  required;  and 
shall  keep  a  book  or  register, 
and  therein  truly  and  fairly 
enter  all  such  contracts,  bar- 
gains, and  agreements,  within 
three  days  at  the  farthest  after 
making  thereof,  together  with 
the  names  of  the  respectire 
principals  for  whom  he  buys  or 
sells ;  and  shall  upon  demand 
'  made  by  either  of  the  parties, 
buyer  or  seller,  concerned 
therein,  produce  and  shew 
such  entry  to  them,  to  mani- 
fest and  proTe  the  truth  and 
certainty  of  such  agreements. 
And  for  the  satisfaction  of  all 
such  persons  who  shall  doubt 
whether  he  is  a  sworn  broker 
or  not,  shall  upon  request  pro- 
duce a  medal  of  siWer  with  his 
Majesty's  arms  engraven  or 
stamped  on  one*  side,  and  the 
arms  of  this  city  with  his  name 
on  the  other.  And  shall  not 
directly  or  indirectly  by  him- 
self or  auy  other^  deal  for  him- 


self or  any  other  broker  in  the 
Exchange,  or  remittance  of 
money,  or  in  buying  any  tally 
or  tallies,  order  or  orders,  bill 
or  bills,  share  or  shares,  or  in- 
terest in  any  joint  stock,  to  be 
transferred  or  be  assigned  to 
himself  or  any  other  brokert 
or  to  any  other  in  trust  for 
him  or  them  ;  or  in  buying  any 
goods,  wares,  or  merchandizes, 
to  barter  or  sell  again,  upon 
his  own  account,  or  for  his  own 
or  any  other  broker's  benefit 
or  advantage;  or  make  any 
gain  or  profit  in  buying  or  sell- 
ing any  goods,  over  and  aboTe 
the  usual  brokage.  And  shall 
and  do  discoTer  and  make 
known  to  the  Court  of  Lord 
Mayor  and  Aldermen  In  wri^ 
ing,  the  names  and  places  of 
abode  of  all  and  every  person 
and  persons,  as  he  shall  know 
to  use  and  exercise  the  said 
office  or  employment,  not  being 
thereunto  duly  authorised  and 
empowered  as  aforesaid,  within 
thirty  days  after  his  knowledge 
thereof.  And  shall  not  employ 
any  person  under  him  to  act  as 
a  broker  within  the  said  dtj. 
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regulations  made  by  the  City  for  the  office  of  a      18I6. 
broker^  nor  violated  the  conditions  of  their  bond.  ^^"^T^^'^^ 
It  was  not  contended  that  they  had  bought  for  andOthen 
themselves  at  one  price ;  and^  having  become  pur^         ^• 
chasers^  re-sold  the  same  to  their  principals  at  an  andAnothen 
advance.  On  the  contrary,  the  name  of  their  prin- 
cipals was  disclosed  at  the  time  of  the  bargain. 
They  acted  solely  in  the  character  of  brokers;  their 
names  were  used  in  the  contract  as  broker^ ;  aU 
tHough,  by  the  terms  of  the  contract»  they  became 
responsible  to  Messrs.  LUt  and  Co.     It  was  not 
necessary  that  the  name  of  the  buyer  or  seller 
should  appear  on  the  face  of  the  contract.     All 
the  broker  was  required  to  do  was,  to  record  the 
name  of  his  principal  in  his  books,  and  to  declare 
it  when  caDed  upon.     He  insisted,  that  the  regula- 
tions of  the  City,  and  the  conditions  of  the  bond, 
had  been  fully  satisfied. 


and  liberties  thereof,  not  being 
dolj  admitted  as  aforesaid.— 
And  shall  not  presnine  to  meet 
and  assemble  in  Ezcbange- 
alle^y  or  other  pnblic  passage 
or  passages  within  this  city  and 
liberties  thereof,  other  than 
npon  the  Royal  Exchange,  to 
4P^o€iBte  his  business  and  af- 
fairs of  brokage,  to  the  annoy- 
ance and  obstruction  of  any  of 
his  Majesty's  subjects,  or  any 
other,  in  their  business  or  pass- 
Age  about  their  occasions; 
fhen  Uiis  obligation  to  be  Toid 


and  of  none  effect,  or  else  to 
be  and  remain  in  full  force  and 

virtue."        

Broker's  Oath. 
<^  You  shall  sincerely  pro- 
mise and  swear,  that  you  will 
truly  and  faithfully  execute 
and  perform  the  office  and  em- 
ployment of  a  broker  between 
party  and  party,  in  all  things 
appertaining  to  the  duty  of  the 
said  office  or  employment, 
without  fraud  or  collusion,  to 
the  best  of  your  ikUl  and 
knowledge."  , 


4S4  CASES  AT  NBI  PRIU9,  C.  P. 

1818.  S.  That  the  defendants^  by  theit'  previoas  habil 

^"^^'^''"'^  of  deaKng  with  the  pkintifis,  independent  <rf  Uie 

^dSn  *^°^^  universal  usage  of  the  IVeat  India  (rade« 

to.  had  giTca  an  implied  assent  to  the  present  form  of 

.«?2!^Xr  **«  contract. 

Dallas,  J.— ^Tfais  is  a  question  of  the  most  iak^ 
portant  mud  extensive  consequences*  The  firtft 
inquiry  will  be^  whether  the  plaintiffs  were  antfao<» 
risedbythe  defendants  to  make  the  contract^  in 
their  own  names^  from  the  previoiis  course  ef  dea}<» 
ing  between  the  parties.  They  do  not  insist  that 
they  had  any  specific  avthority  to  introduce  them- 
sdves  into  the  contracts  This  will  be  a  qnestion 
of  fact  for  the  Jury.  2d,  If  the  phiintiffs  had  such 
auUiority,  could  the  defendants,  by  hw,  confer 
Mch  n  power,  and  the  phiintiffs  exercise  it. 

This  last  question  I  shall  not  determine.  It  is 
of  ;eriou8  magnitude ;  and  I  shall  reserve  it,  if  it 
becomes  necessary,  for  the  opinion  of  the  Court 
Undoubtedly,  if  I  were  to  give  an  opinion  on 
the  subject,  I  should  be  inclined  to  say,  that  there 
was  nothing  illegal  in  the  transaction.  It  is  not 
necessary  that  the  principal's  name  should  appear 
on  the  face  of  the  contract.  It  is  sufficient  if  the 
name  of  the  priodpal  be  entered  in  the  broker^s 
book, and  declared  when  properly  demanded.  In  ^ 
present  case  there  was  no  concealment  of  the  princi- 
pals. Nothing  in  the  nature  of  fraud  is  insinuated* 
The  phintiffs,  it  is  admitted,  have  entered  the  names 
of  the  defendants  in  their  books,  and  it  was  known 
to  Messrs.  Jjitt  and  Co«  for  whom  they  acted. 


MICHAEtiHAS  TtRM,  5^  GBORfiE  ni.  ^& 

The  boQgiit  ncrte  itidf  deicrtbed  tiie  abamcCer  in      ma. 
which  the  plaintiflB  dealt.    If  the  plaintiffs  have   ""^^^^^ 
proceeded  without  authority  in   making  the  con-  a&dOtiiett 
tract  in  their  own  names^  the  defendants  were  en-         *• 
titled  to  reject  k,  aind  they  ha?e  done  so  in  time«  iiiidAiistli0r% 
They  receive  the  contract  on  the  131st  of  De- 
tember,  and  repudiate  it  on  the  saaie  day.    I  think 
there  is  no   usage  on  the  subject  which   can  be 
considered  as  a  custom  of  trade.     Sometimes  the 
broker  inserts  his  own  name  in  the  bought  note^ 
and  sometimes  he  does  not.     But^  upon  the  prin^ 
cipal  point,  whether  the  law  authorises  the  broker 
to  make  such  a  contract  as  the  present^  1  desire  to 
give  no  opinion.     In  the  shape  in  which  the  case 
l^resents  itself,  it  makes  no  difference  whether  the 
braieh  of  the  law  is  atteiMled  with  a  penalty^  or 
whether  it  is  to  be  construed  to  operate  directly  on 
the  contract.     1  think  it  a  question  of  fact  for  the 
Jury^  with  reference  to  the  course  of  dealing  be- 
tween the  parties,  takiug  likewise  into  their  const-* 
'deration  the  practice  (which,  though  not  an  vni^ 
wrsal  usage,  had  prevailed  iti  the  trade,)  to  say 
whether  the  defendants  gave  the  plaintiffs  autho- 
rity to  buy  in  their  own  names. 

The  Jufy  found  a  vvArdiet  for  the  plaintiffii. 

JSest,  and  Vaughan,  Serjeants,  and  Taddy^  for 
the  plaintiffs. 

Shephtrd,  S.  O.  Lina,  serfeant,  and  BMand, 
tot  the  defendants. 
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1816. 

Kkmble 
and  Others 

Atehts 
aodAnother. 


Cases  at  nisi  prius,  c.  p. 


In  the  eosuing  term  a  new 
trial  was  moyed  for,  but  ona- 
nimously  refused  by  the  Court. 

There  is  a  manifest  distinc- 
tion between  a  disqoaliication 
founded  upon  a  general  law^and 
one  resulting  from  a  munici* 
pal  regulation ;  the  latter  au- 
thority, as  the  less,  having  of 
cbttrse  no  operation  in  deK>- 
gttting  from  the  extent  of  the 
former.  It  may,  therefore,  be 
laid  down  as  a  general  rule, 
that  contracts,  good  by  com- 
mon and  statute  law,  are  not 
invalidated  by  the  regulations 
and  bye-laws  of  corporations 
or  compitnies,  who,  for  the 
management  of  their  own  par- 
ticular concerns,  have  sub- 
jected themselves  to  certain 
restrictions  and  limitations. 
'Such  bye-laws  or  regulations 
.are  only  laws  amongst  them- 
selves, and  have  no  other 
penalty  or  obligation  annexed 
to  them,  than  such  as  attaches 
by  means  of  some  external  con- 
tract, which  has  its  force,  not 
in  the  bye-law,  but  as  an  in- 
strument or  compact  recog- 
nizer by  general  law.  Thus,  a 
man  may  bind  himself,  as  be- 
tween party  and  party,  not  to 
do  some  certain  particular  act, 
and  yet  do  such  act,  and  still 
have  his  legal  right  of  action, 
(if  a  contract,)  upon  it.  The 
remedy  for  the  injured  party, 
under  this  breach  of  their  pri- 


vate engagements,-  is  upon  the 
infraction  of  the  first  obli- 
gation, which  he  must  seek 
according  to  its  nature.  But 
it  is  otherwise,  if  such  bye-laws 
be  adopted  by  letter  or  con- 
struction in  any  general  law 
or  statute,  by  which  such  cor- 
porations are  recognized  or 
constituted.  As  for  example, 
in  many  of  the  acts  recognizing 
the  trading  of  the  Eoii  India 
and  South  Sea  Companies,  &c* 
In  the  case  of  DyHer  in  the 
matter  of  Moline^  2  Rose  349. 
in  which  the  question  was  upon 
the  extent  and  nature  of  a  bro- 
ker's bond  to  the  city  of  Lmu 
dofiy  the  Lord  Chancellor^  in 
that  case,  determined,  that  a 
broker  of  the  city  of  London 
might  maintain  an  action  on  a 
contract,  or  sustain  a  proof  for 
a*  debt,  arising  out  of  transac- 
tions as  a  merchant,  although 
such  transactions  were  in  con- 
travention of  the  regulations 
under  which  he  derived  his 
office,  to  the  condition  of  the 
bond  which  he  executed,  and 
to  the  oath  which  he  took 
up6n  his  appointment.  But 
that  he  could  sustain  no  action 
on  a  contract  arising  out  of  a 
transaction  in  which  he  acted 
both  as  broker  and  principal; 
all  such  dealings  being  essen- 
tially fraudulent,  illegal,  and 
void,  upon  principles  of  com- 
mon law. 
It  was   contended  by  the. 
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Counsel  in  that  case,  that  the 
0  Aone,  c.  16.  s.  4.  (which 
gate  the  corpora tioo  of  Lon^ 
don  the  power  of  admitting 
and  regulating  the  duties  of 
brokers)  adopted,  constructiTe- 
ly  at  least,  the  bye*laws  of 
the  city  as  part  of  the  statute ; 
the  words  of  the  statute  being, 
^<  that  the  court  of  mayor  and 
aldermen  of  the  said  city,  for 
the  time  being,  shonld  admit 
liuch  brokers,  under  such  re- 
strictions and  limitations  for 
their  honest  and  good  beha- 
viour, as  that  court  shall  deem 
reasonable.'*  Now,  in  the  year 
1708,  being  the  year  after  this 
act,  the  mayor  and  aldermen 
made  their  rules  and  regula- 
tions for  the  goyernment  of 
brokers,  which  hare  erer  since 
been,  and  still  are.  In  force; 
and  by  virtue  of  which  they 
demand  a  bond  from  the  bro- 
ker, with  a  penalty,  and  also 
require  him  to  take  an  oath ; 
the  forms  of  which  bonds  and 
oath  are  prescribed  by  the 
same  rules  and  regulations. 
(See  note,  ante  p.  431.) 

But  the  Lord  Chancellor, 
(Eidon)  in  adverting  to  the 
argument  of  counsel,  and  on 
giving  his  judgment,  observed, 
"  that  if,  under  the  words 
^  limitations  and  restrictions,' 
adopted  in  the  statute  of  Anne, 
the  mayor  and  aldermen,  &c. 


of  the  city  of  London  had  th^ 
power  of  giving  to  their  munici- 
pal ordinance  the  effect  of  a  le- 
gislatire  prohibition,  and  of  in- 
corporating it  io  the  law  of  the 


1816. 


Kemblb 
and  Otherl 

V, 
J^TK.  I V9 

land,  they  have  not  done  so.  ,„dAnother; 
All  theyhavedone  is  to  provide 
that,  if  a  broker  shall  act  in  a 
manner  contrary  to  that  which 
the  policy  of  the  law  thinks 
ought  to  govern  his  conducty 
be  should  forfeit  his  bond ,  and 
be  dismissed  from  his  situation ; 
and  they  have  added  to  this  the 
hold  upon  his  conscience  by 
the  solemnity  of  an  oath.  If^ 
however,  he  is  bold  enough  to 
incur  the  consequences  of  a 
violation  of  his  duty,  they  have 
not  said  that  he  thailnoi.  The 
objection  has  been  frequently 
taketi  and  over-ruled  at  Nm 
Prius;  and  I  apprehend  upon 
this  view  of  it,  via.  that  the 
penalty  of  this  conduct  is  the 
forfeiture  of  his  bond  and  of  his 
office.  The  oath  not  receiving 
a  larger  construction  than  as 
binding  him  to  deal  fairly  as  a 
broker;  but  not  adopting,  In 
that  construction,  all  the  cir- 
cumstances of  the  condition  of 
the  bond."— 2  Rose's  Bank- 
ruptryCasw,  364.  Hit.  term, 
1816. 

But  in  the  same  case  his 
Lordship  observes,  that  if  a 
broker  ^<  has  introduced  him- 
self as  broker  and  principal  In 
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Idlft.        ^9  wm^  trtnsaction,  a  con* 
V^^V^^/  tract,  arisiiif  oat  of  such  coo- 
KbmiV'V      dnct,  would,  without  reference 
«id  Othert    to  aoy  act  of  parliameot,  or 
.   ••  other  regulation,  but  iif>QDpriii« 

•odAoSer.  «P»«»  •' co»moo  tow,  be  good 
for  Dothiog*  No  action  could 
be  Qustained  upon  a  transaction 
so  fraudulent.  A  broker  is  to 
be  considered  either  as  an  agent 
pf  the  seller  or  of  the  bujer, 
or  of  both ;  bound  honestly  to 
exercise  his  skill,  and  fairly  to 
eovmunicate  his  opinion  upon 
the  snl^ect  of  the  purchase  to 
those  who,  for  that  purpose, 
hare  confidently  employed  him. 
And  it  requires  little  obserta- 
tion  to  shew,  how  disqualifying 
a  circumstance  to  the  fair  dis- 
cbarge of  that  duty  will  arise 
from  the  interference  of  his 
own  interest*  It  would  be  im* 
poUtic  and  dangerous  to  en-* 
force  a  contract  erising  out  of 
such  cirQumstapces." 

The  following  case  was  tried 
in  the  sittings  after  Michaelmas 
term  last,  at  Guildhall,  before 
Lord  Edenborottgh  and  a  spe- 
cial jury,  December  Wj  1S16. 
InHlKTerm,  1817,  amotion 
was  made  to  set  aside  the  non- 
suit (which  was  the  result  of 
the  case  at  Nisi  Print) ;  but  the 
Court  unanimously  approved 
of  tiie  opinion  expressed  by 
the  judge  upon  the  points  as 
they  sereraUy  arose  in  the  case: 


The  LoRp  Mayor  of  t4em4&m 

9*  JOSEVH  ISUAEL  BhANPON. 

This  was  ao  action  against 
the  defendant,  a  sworn  broker 
of  the  city  of  Ltrndon^  upon 
the  bond  given  by  him  on  being 
admitted  to  that  privilege.  Fire 
breaches  were  assigned,  and  the 
penalty  sought  to  be  recovered 
was  500f.  The  first  was  for 
fraudulently  and  covenously 
making  out  an  invoice  of  00 
cases  of  tobacco,  sold  by  a 
person  of  the  neme  of  Cohem^ 
and  bought  by  a  Mr.  Spiitger* 
ierj  through  the  agency  of  the 
defendant ;  the  second,  that  the 
defendant,  being  required  by 
Mr.  SpUigerher  to.  pay  certain 
sums  of  money  for  ship^ohai^es, 
Htc.  had  fraudulently  and  cove* 
Bously  demanded  from  his  em« 
ployer  more  than  he  had  paid  ] 
the  third,  that  he  had  made  e 
false  entry  of  the  invoice  in  hh 
oantractvbttok,  by  stating  the 
number  of  pounds  contained  in 
certain  cases  of  tobacco,  in- 
stead of  setting  out  the  number 
^  cases  only ;  the  fourth,  that 
he  had  refused  to  allow  his  em« 
ployer,  Mr,  SpUigerhtr^  to  In- 
spect his  contract-book  when 
lawftiUy  required  for  that  pur- 
pose ;  and  the  fifth,  that  he  had 
allowed  his  brother  ^<  to  act 
under  him,"  as  a  broker,  and 
to  make  contracts  in  his  owp 
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Th«  tnty  fottffth,  and  fifth 
breadies  were  priocipaUy  re- 
lied upon  by  the  cottiisel  for 
the  plaintiff. 

llie  principal  facta  connected 
with  the  case  were  these :— Mr. 
SpUigerber  employed  the  de^ 
fendant)  atobacco-broker^car- 
lying  on  business  under  the  firm 
of  Brandon  and  Sons,  to  make 
a  purchase  of  tobacco  for  him ; 
and  the  contract  was  dated  in 
the  month  otS^mb^Ty  1810. 
The  purchase  was  made  from 
one  Cohenj  and  consisted  of  60 
cases.  They  were  shipped  for 
Stettin^  and  were  returned  to 
Engitmd  on  the  ground  that 
4he  real  weights  did  not  taUy 
with  those  stated  In  the  in- 
Toice  by  11,7551b.,  the  value 
of  which  exceeded  6001.  This 
Tarlanee  was  charged  upon 
the  defendant  as  a  fraud  with 
Intent  to  benefit  himself  per- 
sonaliyy  and  was  the  founda- 
'  tion  of  the  first  and  princi- 
pal breach.  The  tobacco  was 
subsequently  exported  by  a 
Mr.  Pearson;  BndSpl&gerb&r 
brought  an  action  against  Co» 
ken  for  the  difference,  in  which 
he  produced  the  defendant  as 
a  witness,  and  recoTered  a  ver- 
dict for  673/.  The  fourth 
breach  was  connected  with 
this  transaetion:  the  defendant 
having  refused  in  March^  1815, 
to  allow  SpUtgerber  to  Inspect 
-his  eontiuct  book;   and  the 


9. 

Atkivs 
aodAnothev. 


fifth  breach  appli^  generally       1919. 
to  the  mode  in  which  the  do-   S^^V^»/ 
lendant,  assisted  by  his  bro-     Kemble 
ther,  Joshm  Braudonj  trans.*    and  Otben 
acted  the  business  of  the  house 
of  Brandon  and  Sons. 

The  evidence  applying  to  the 
first  chaige  waji  chiefly  docu- 
mentary, and  ooHsisted  of  the 
invoice,  the  books  of  the  de» 
fendant,  and  others  produced 
from  the  Cnatom-houso  x  the 
most  important  of  tlia  latter 
was  the  landing -ledger,  in 
which  it  was  stated  that  the 
net  weight  was  the  same  as  that 
contained  In  the  invoice  made 
out  by  the  defendant;  but  a 
reference  was  made,  in  red  ink, 
to  another  book.  In  which  the 
tares  of  the  packages  or  cases 
containing  the  tobacco  were 
entered.  By  the  evidence  of 
a  Mr.  Leggy  and  particularly 
upon  his  cross-ezaroioation  by 
ScarkUy  Cen  behalf  of  the  de- 
fendant) it  appeared,  that  pre- 
vious to  the  procUmation  of 
the  3d  of  Juncy  1810,  when 
tobacco  was  imported  in  hog»- 
lieads,  the  nei  weights  only 
were  mentioned  in  the  landing- 
ledger,  the  commodity  itself 
being  turned  out  Into  the  scale. 
After  that  dete,  however,  when 
cases  and  other  packages  were 
allowed  to  be  used,  a.  different 
pracdcepiwfaiied,andthegret# 
weights  only  wero  entered. 

The  testimony  in  snpport  of 
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1815.         ^^0  fourth  breach  was  chiefly 
v,^^V-%i^    that  of  a  Mr.  H.  G.  Arnauld^ 
KsttBLfe      who  deposed,  that  on  the  4th 
«nd  Others    of  March  the  defendant  had 
Atkijts       ^^^^  ♦<>  »"o^  Spi&gerber 
andAootber.  *°  *"^P®^*  ^'*  cx>ntract.book, 
adding,  that  it  should  be  pro- 
duced at  the  proper  time :  on 
the  day  following  it  i?as  laid 
before  the  Court  of  Aldermen, 
who  had   assembled   for  the 
purpose   of   unrestigating   the 
subject* 

Lord  EUenborough  intimated 
a  decided  opinion  that  this  re- 
fusal could  not  be  considered 
a  breach  of  the  condition  of 
the  bond :  the  defendant  had 
only  refused  conditionally,  and 
had  laid  his  book  before  the 
Court  of  Aldermen  the  next 
day,  as  the  proper  time  for  do- 
ing so. 

Witnesses  were  then  called 
to  support  the  fifth  breach, 
that  the  defendant  had  allowed 
bis  brother,  who  was  not  a 
sworn  broker,  to  act  under 
htm.  Three  witnesses  pro- 
duced soTeral  contracts  for 
tobacco,  made  out  and  signed 
by  the  defendant  and  by 
Joshua  Brandon:  but  none 
of  them  could  distinctly  swear 
that  they  had  negotiated  with 
Joshua  only,  in  any  single 
transaction ;  they  agreed  that 
the  business  was  transacted  by 
both  of  them,  indifferently  and 
.  together*  • 


Upon  this  endeuce  \jotAEU 
lenborough  thought,  that  the 
conduct  of  the  defendant  and 
his  brother  could  net  be  brought 
within  the  precise  terms  of  the 
bond.  It  could  not  be  said  that 
Joshua  Brandon  acted  under  Jo^ 
seph  Brandon,  for  they  seemed 
4o  hare  a  concurrent  and  eqnal 
authority :  if  the  city  of  L<mdon 
wished  to  preTent  this  practice 
in  future,  they  must  alter  the 
wording  of  the  bond ;  the  mis- 
chief was  equal,  but  it  was  not 
provided  against. 

The  case  on  the  part  of  the 
plaintiff  was  thus  reduced  to 
the  first  breach,  for  fraudu- 
lently and  covenously  making 
out  an  invoice  containing  false 
weights  of  the  tobacco  ^old. 

Scarietty  for  the  defendant, 
contended,  that  this  was  a  most 
hard  and  oppressive  action; 
that  the  acts  of  the  broker,  as 
their  duties  were  defined  by 
their  bond  to  the  city  pf  ItOfi* 
don,  and  the  regulations  made 
by  the  mayor,  4?.  were  not 
to  be  jealously  and  narrowly 
scanned,  but  interpreted  with 
a  large  and  .  liberal  equity. 
The  question  had  not  often 
arisen  upon  the  assignment  of 
such  bonds  in  actions  like  this. 
The  intention  of  the  broker 
was  to  be  looked  to*  Did 
he  mean  a  fraud  ?  It  was  in- 
credible that  he  had  any  frau- 
dulent puipose.    Money,  the 
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moving  motiTe  of  fraud,  could^ 
not  be  his  object  ia  the  present 
transaction.  Admitting  that 
he  was  negligent,  all  interest 
in  the  misrepresentation  was 
folly  rebutted. 

The  foreman  of  the  jurj  in- 
timated, that  neither  he  nor  his 
brethren  believed  that  the  de- 
fendant  had  made  out  the  in- 
Toice  with  a  fhiudiilent  intent. 

Lord  Ellenborougk  expressed 
precisely  the  same  opinion :  one 
essential  drccrmstance  to  in* 
diice  thd  belief  of  a  fraudulent 
purpose^  n%.  pecuniary  advan- 
tage,  was  wanting ;  but  the  de- 
fendant's commission  did  not 
depend  upon  the  numlier  of 
pounds  stated  iti  the  invoic^ 
but  upon  the  number  of  cases^ 
which  he  could  not  vary.  His 
Lordship,  however,  thought, 
that  though  not  a  case  of  fraud. 
It  v^as  one  of  gross  negligence 
on  the  part  of  the  broker^  for 
wftich  he  might  be  Habld  to  an 


injured  party.  If  a  change  in 
the  mode  of  transacting  busi- 
ness was  made  at  the  Custom- 
house, it  was  the  duty  of  a  bro- 
ker to  know  it,  and  to  govern 
himself  by  it. 

One  of  the  jury  observed, 
that  it  wHs  tio  pitrt  of  the  pro- 
vince of  the  broker  to  furhtsh 
weights :  the  purchaser,  for  his 
own  satisfaction,  might  ascer- 
tain that  they  were  correct. 

Lord  ELLiiNBOftorGH. - 

When  th*  clt^  of  L&ndon  ap« 
point  a  broker,  they  expect 
that  his  dealings  shall  be  con- 
ducted with  perfect  veracity; 
ana  the  defeudaot  would  do 
well,  it!  seventT  pAfticulars,  to 
iimendhfspra<!tice.  Though  the 
employment  of  liir  brother  may 
not  be  within  the  strict  worc^ 
of  the  bond,  yet  it  is  clearly 
within  its  spirit  and  meaning; 
his  books  ought  also  to  have 
been  produced  on  demand. 

Theplainiiff  was  nonsnltefl*^ 


1816. 

Remble 

and  Others 

V,  ■ 

Atkins 

andAnother. 


Vol.  I. 
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i>ec.:i8.  PrOSSER  V.   SmiTH. 


A.B.wdc.  rriHIS  was  an  issue  directed  by  the  Lord  Chan-- 


T 


they  employ  X.  cellor  to  try  the  validity  of  a  commission  of 
whouukewiie  bankrupt,  issued  against  J,  Brawn,  jun.  W.  C. 
afiTolutor  ^^*wij  and  J.  Morse,  copartners  and  clothiers, 
udiriio^ifii^  carrying  on  business  at  Stroud,  in  Gloucestershire. 
^wtrdt  be  A  person  of  the  name  of  Smith  was  the  petitioning 
tSnbigmiu-  Creditor.  The  docket  was  strudc  on  the  8gd  of 
$^iJ^^!^  of  «/^(pn!  1816,  and  the  commission  r^^hrly  opened 
:^Jj;^  a  few  days  afterwards.  The  case  contended  upon 
to*^  adviM  ^^^  P^^  ^'  ^^  phintiff  (aa^irected  by  the  issues) 
^^.wd^to  was,  that  the  several  alleged  acts  of  bankruptcy 
rapiB;a]id.iD  wcre  fraudulent  and  preconcerted.  This  was  de^ 
cITm Jrtrf  •'«»  by  the  defendant. 

iMuikropteyy 
he  takes  l>. 

witiiUatotkc  Several  witnesses  were  caued  on  the  part  of  the 
b^M^Jfii.  plaintiff,  who  proved  that,  on  Monday  the  2M  of 
£i'vh!gfot  Jpril,  Smith  the  petitioning  creditor  called  at  the 
wlutiw,  respective  houses  of  the  bankrupts,  (each  partner 
^uM?eipee-  having  a  distinct  residence)  about  nine  o'clock  in 
lively  deny  the  evening;  and  each  partner,  though  at  home  at 
when  D.  call-  the  time,  was  ordered  to  be  denied.  It  appeared 
^thJS?  a!^  likewise  tiiat  the  attorney  of  the  bankrupts,  who 
to  ra^^'InS,  ^^'^  «^  ***®  attorney  of  the  petitioning  credi- 
y^^nj^jjj*  tor,  was  at  the  house  of  each  when  the  petition- 
wai  the  agent  ing  Creditor  Called.  There  was  likewise  evidence 
1$  of  A^Bllad  that  the  attorney  accompanied  the  petitioning  cre- 

C,  and  accom- 
panied him  fiir  the  parpose  of  procnrinf  anch  denials ;  tliat  tach  denials,  therefore, 
were  fraudulent  acta  of  bnnhnptcy,  and  conM  aot  nppoit  m  oomniaiion  on  which  D. 
stood  as  the  pctitioniDg  creditor. 

1 
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ditor  in  his  circuit  to  the  house  of  each  partner ;  isis. 
that  he  went  on  a  little  before  him,  and  prepared  p^^^^^^ 
the  bankrupt  for  his  callings  when  the  servants  o. 
were  instructed  to  deny  him.  Another  act  of  *>«"• 
bankruptcy  was  relied  upon,  which  was  an  as- 
signment of  all  the  effects  •  of  the  bankrupts  to 
their  foreman,  whose  name  was  GriBt,  in  consi- 
deration of  five  shillings.  This  deed  was  prepared 
by  the  attorney,  on  the  morning  of  the  22d  of  AprU, 
by  the  instruction  of  the  bankrupts.  They  executed 
the  deed,  and  Grist  the  foreman  signed  it ;  but  it 
was  in  evidence  that,  at  the  time  Grist  signed  it, 
it  was  not  read  to  him  ;  and  he  was  ignorant  of 
its  contents.  Smith,  the  petitioning  creditor,  was 
not  privy  to  this  deed ;  and  did  not  know  of  its  ex- 
istence till  the  opening  of  the  commission.  This 
deed  recited  that  the  bankrupts  had  been  denied 
lo  their  creditors.  Croom,  the  attorney,  however, 
had  advised  Smith  to  take  out  a  commission :  and 
when  upon  this  recommendation  Smith  said— 
"  Though  you  know  they  have  committed  an  act 
of  bankruptcy,  how  do  I  know  it?"  Croom  re- 
plied— ''  They  intend  to  .  shut  themselves  up  in 
their  houses,  and  not  to  see  a  single  creditor.  I 
am  now  going  to  them ;  and,  if  you  please,  you  ' 
may  call  there  also,  and  see  the  state  of  things." 
Croom,  however,  stated,  that  he  never  told  Smith 
that  the  bankrupts  would  be  at  home  and  denied ; 
but  he  admitted  that,  when  Snnth  went  with  him, 
he  did  not  go  with  the  expectation  of  obtaining  any 
money.  The  petitioning  creditor  and  the  attorney 
parted  after  this  conversation  :  Croom  went  first  to 
the  house  of  Morse,  and  then  to  the  houses  of  the 
268 
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idi6»      t\m  Brawna,  when  the  denial  took  pbce  as  abore 
't^'^^    suited. 

SniTii;  5erf,  serjeapt,    for  the  plaintiff^    contended — 

1.  That  these  were  fraudulent  and  concerted  acts 
of  bankruptcy.  Whatever  negociation  had  taken 
pbce  between  the  bankrupts  and  their  attorney^ 
provided  Smith  had  been  excluded  from  the  plot^ 
and^  without  any  privity  or  participation^  bad  gone 
to  demand  his  debt^  and  the  bankrupts  ba4  de- 
nied themselves^  it  might  then  have  been  a  ques- 
tion whether  an:  act  of  bankruptcy  had  taken 
place^  by  this  premeditated  denial  to  a  cpediter, 
concerted  between  the  bankrupts  and  their  sdi^itor. 
But^  in  the  present  case^  Croom  is  the  agent  of  all  th* 
parties,  of  the  petitioning  creditor  as  well  as  of  the 
bankrupts.  Smith  callect  not  to  demand  a  debt ;  not 
in  expectation  of  payment ;  but  afier  having  been 
persuaded  by  the  solicitor  to  take  out  a  eeto^mis- 
ston,  he  calla^  in  ordeo  to^  besfieak  an  act  of  bank* 
ruptcy.  It  was  to  be  inferred  that  Smith  knew 
that  acts  of  bankruptcy  were  to  be  committed 
when  he  went  his  round  with  the  attorney  to  the 
i?espective  bouses  of  the  partnera  Now  the  law- 
says,  that  a  commission,  founded  on  pre-concerfc 
with   the   petitioning  creditor  shall  not  B(tand.--> 

2.  With  respect  to  the  pocket  act  of  bankruptcy^ 
the  assignment  to  the  foreman,  it  was  an  artifice 
which  could  impose  on  no  man.  The  bankrupts 
never  intended  to  assign  their  effects :  the  assignee 
never  intended  to  claim  under  this  deed*  He  had 
signed  it  without  knowing  a  word  of  its  oentents. 
It  >ya8,  therefore,  intended  to  be  ineffectuad  ki 
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•very  other  ?iew  but  that  of  constUoting  an  act  of       isis. 
bankroptcy.  ''^;^ 

Shepherd,  S,  G.  etmtrh. — L  A  trader  has  a  ri([fht  ^matu 
to  commit  an  act  of  bankruptcy  ;  and  no  nego^ 
ciation  between  him  and  his  attorney  for  that  V 
purpose  could  invalidate  the  act ;  provided  it  were 
bond  fide  towards  the  creditors,  and  none  of  them 
concerted  it^  or  were  privy  to  it  The  bank** 
rupts  had  committed  two  acts  of  bankruptcy  auf*^ 
ficient  to  uphold  the  commission.  Smkh  did  not 
know  of  the  deed  of  assignment.  That  deed  itself, 
by  which  the  bankrupts  conveyed  away  all  their 
property^  ia  an  act  of  bankruptcy.  The  recital  did 
not  alter  its  effect.  No  matter  to  whom  they 
convey.  They  part  with  all  their  property  by 
deed.  This  deed,  without  question^  is  i*evocable 
by  the  bankrupt  laws ;  but  the  fact  of  such  a 
conveyance  constitutes  an  act  of  bankruptcy.  If 
Smiih  bad  been  privy  and  assent rng";  t^at  circum- 
stance would  have  impeached  the  deed;  but  ih€ 
contrary  is  in  evidence.  He  did  not  know  of  it 
till  the  commission  was  opened. — %  The  denfat  td 
Smith  was  a  clear  act  of  bankruptcy.  This  de- 
nial was  not  concerted  between  Smith  and  the 
bankrupts^  which  circumstance  alone  it  is  that 
niakes  the  act  of  bankruptcy  fraudulent.  It  ia 
immaterial  that  Sfniih  went  to  theif  respective 
booses^  not  expecting  money.  The  denial  to  tf 
creditor  is  an  act  of  bankruptcy;  because  \i  fo 
evidence  of  a  beginning  to  keep  bouse  with  ^ 
view  to  delay  creditors. 

r 

JBiJUoooB,  J.«^I  am  of  #piiiiofi  thart  ttoe  wmv 
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^Bi^  fraadulent  and  concerted  acts  of  bankruptcy,  and 
I  shall  direct  the  Jury  accordingly.  Laying. the 
deed  out  of  consideration^  which  was  evidently 
ebntriTed  for  the  purpose,  there  were  three  con- 
certed acts  of  bankruptcy,  committed  mostglaringly 
hi  the  sight  of  the  petitioning  creditor,  through 
the  medium  of  his  own,  and  the  bankrupts'  soli- 
citor, who  goes  from  house  to  house  for  the  pur- 
pose. The  only  question  then  is,  was  Croom 
the  agent  of  Smith  f  If  the  Jury,  under  the  cir- 
cumstances, think  be  was  such  agent^  the  com- 
mission cannot  stand. 

The  Jury  found  a  Terdict  for  the  plaintiff! 

Bent  and  Vaughan,  seijeants,  ^d  Campbell,  for 
the  plaintiff:  ^ 

Shepherd,  S.  O.,  Lens,  serjeant,  and  Tmdall,  for 
the  defendant. 


Cases  ofdifficnltjhaTV  arisen  trader  in  concert  with  his  ere- 

«pon  the  qoestion,  how  tar  a  ditors. 

commission  of  bankrupt  can  be  With  respect   to   the  first 

supported,  which   is  founded  point:  If   the   act  of  bank, 

npon  an  act    of  bankruptcj,  ruptcy,  on  which  the  commis^ 

either  committed   vobmiarify  sion  is  sought  to  be  sustained, 

by  the  trader,  and  with  the  be  an    act,    moTiog    solely 

iRfoftf  td  making   himself   a  from  the  bankrupt,  as  a  denial 

bankrupt  by  such   act,    but  to  a  creditor,  or  an  assignment 

without  the  privity  or  con-  by   deed   of  all   his   effects, 

currence  of  his  auditors ;  or  though  such  denial  or  assign- 

upoaaa  act  craunilted  by  the  mmtsheuld  be  with  the  intent 


MICHAELMAS  TERM,  57  GEORGE  III. 


44t 


of  making  himself  a  iMtokrapt, 
if  is  not  msy  to  see  bow  an 
objection  conld   be  raised  to 
sorch  act,  as  incapable  of  sup- 
porting a  commission.     The 
bankrupt  cannot  object  to  such 
act  himself:  he  is  of  necessity 
concluded  by  it.    Wlio  (hen  is 
to  impeach  it  ?    A  case  is  put, 
'Irhlch  is  tery  frequently  re* 
sorted  to  as  an  act  for  sustain-* 
ing  a  commission  of  bankrupt. 
A  tradisr  conreys  all  hb  pro- 
perty by  deed'  to  a  particular 
creditor,  or  t6  a  certain  num^ 
l>er  of  credftors;   or  to  trus- 
tees, for  the  satisfaction  of  his 
creditors    uniTersally;   all  of 
which  acts  are  acts  of  bank- 
ruptcy.    The    trader  knozm 
that  he  is  committing  ad  act  of 
bankruptcy;  he  knows  that 
the  deed  is  void,  and  hf  tnient^ 
that  it  shouM  be  roid  at  the 
time  of  execution.    Can  such 
deed*,  it  is  saU,  sustain  a  com- 
mission ?  Can  suchdeed  (which 
constitutes  an   act  of  bank- 
ruptcy upon  these  tw5  grounds 
only,    1.  Either  that   it  is  a 
fraudulent  preference  of  parti- 
cular creditors;  or,  ^  That  it 
places    his  property  under  a 
distribution  different  from  thai 
ordained  by  the  bankrupt  laws, 
and  which  deed  to  not  intended 
by  the  bankrupt  to  operate  in 
either  of  those  ways,  but  to 
eiclude  the  power  of  fraudu- 
lent preference  oo  one  hand, 


Smith* 


and  to  let  in  the  operation  of        X816. 
the   bankrupt    laws    on    the      v^^W-/ 
other) ;  can  such  deed,  it  is      Puosser 
demanded,  be  sufficient  to  up-  v* 

hold  a  commisnon  ?  The  case 
has  not  arisen;  but  when  it 
shall  arise,  we  presume  that 
such  act  would  support  a  com- 
mission. 

That  a  commfssion  of  bank- 
rupt may  be  snpported*,  tfot- 
withstanding  the  priTity  of  the 
bankrupt,  is  now  settled.  Ex 
parte  Edmomofiy  7  Yez.  Jan. 
303.  The  only  objection  is, 
to  an  act  concerted  with  a  cre- 
ditor. 

Now,  it  iff  no*  objection  to 
any  act,  as  an  act  of  bank- 
ruptcy, that  the  bankrupt  in- 
tended it  to  be  so ;  and  this 
rule  is  founded  upon  manifest 
and  sufficient  grounds;  for,  in 
the  first  place,  it  may  be  the 
only  means  of  rescuing  his  pro- 
perty from  the  urgent  pressure 
of  one  particular  creditor,  and 

thereby  bringing  it  within  the 

eqttttkble  distributton  of  the 

banlrupt  laws.     In  the  first 

construction  of  these  laws,  and 

the  judgment  of  the  Courts 

upon  them,  bankruptcy  appears 

to  hate  been  regardSsd  In  two 

points  of  Tiew;  in   the   first 

plhoe,  as  criminal  iasolTency; 

and,  secondly,  ua  conditloB 

of  necessity.     Under  neither 

of  these  points  of  Tipw^  there- 

tofo^  ceuld  any  Toluntary  act 
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of    the  trader,  by  vhichhe 
constituted  himself  a  h^nkrupt^ 
be  regarded  as   admissible  in 
law;    or,  in  other  ^ords,  as 
not  criminal.    The  baiikrupt^ 
therefore,  was   always  Tiewed 
io  the  li|^ht  of  a  crimioal  ;  and 
therein  the  act  of  making  hiro« 
self    a    bankrupt   voluntarily 
was  treated  as  a  fraad.     But 
further  experience  has  exposed 
the  falli^cy,  and,  indeed,  the 
gr?at  pracUcal  mischief  of  such 
a  doctrb^  in  fact.  Th?  Courts, 
therefore^  proceeding  now  upon 
a    pior^   liberal  construction, 
look,  not  80  much  to  the  ^ct 
iUelf,  as  to  the  act  in  conn^ec- 
tion  ^ith  the  condition  of  the 
affairs  qC  the  bankrupt,  and 
with  the  circumstaixces  which 
preoede  and   follow   it.     If, 
^reibre,  upon  such  eiamipa- 
tiof,  they  fiind  such  voluntary 
a(^  of  the  trader  to  b^  a  mere 
Ifon&Jidc  declaration  of  his  in- 
SQlyency ;  or,  as  it  v^re,  a  sur- 
render of  himself  and  hi^.  pro. 
perty  \o  the  bankrMpt  laws,  it 
\%  the  practice  of  th9  <;ourts  9^ 
law  and  equity  to  d.^en^  snch 
act    and  commis^lpn    th^repn 
foujadoij    Perfectly   sufjcient. 
J^ut  as,    ia    cases  where  the, 
bankrupt  commit,^  this  yoIuq- 
tary  act  in,  qoncert  with  pnQ 
of  his  creditors,  there  is  a  ma- 
nifest  presumption   that  such, 
creditpr  is  to  \m,e  some  pecu- 
liar interest,  aboT^  the  other/i. 


the  law  very  i^roperly  disicoun- 
tenances  such  concerts  and  pri* 
vata  agreemeuta;  and  there- 
fore, arguing  upon  the  legal 
nature  of  bankruptcy  as  a 
crime,  determines  that  no  cre- 
ditor shall  avail  himself  of  a 
criminal  act  which  be  has 
caused  to  be  done. 

As  respects  a  creditor  un- 
der these  circumstances,  such 
act  is  no  act  of  bankruptcy; 
but  as  such  act  is  still  the 
index  of  that  condition  of  af- 
fairs which  the  law  deter- 
mines to  be  insolvency  ;  such 
act,  though  insufficient  as  re- 
spects the  creditor  and  trader 
who  coQcerted  it,  is  sufficieii;( 
to  uphold  a  cojnmbsion  by  any 
other  creditor.  For  ^amploj^ 
a  concerted  assiignuxen;t  of  ef- 
fects, which  is  the  case  p^l, 
canuQt  be  insisted  upon  aa  an 
act  of  bankruptcy  by  auy  ere* 
ditor,  a  party  to  such  con- 
veyance, or  privy  to  such  coa- 
veyance.  BamfordT.  Baron^^ 
T.  R.  594.  Back  v.  6rood^ 
ante,  p.  13.  and  Tappendall  t. 
Bi4rg€8s,  4  East  230,  Bni 
a^y  creditor^not  privy  nor  coi^- 
s^nting,  but  arriving  at  the 
knowledge  of  it,  faay  of  coura^ 
secure  his  own  equity  of  dis- 
tribution by  taking  out  a  coqi- 
mission  upon  it;  orotberwisi?, 
thp  trustee  of  such  de^  might 
become  possessed  of  the  whole 
pvopeity,  and  exclude  other 
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creditors.  The  tdi  tbtr«f9re, 
U  evidently  an  act  of  b«Ak-i 
roptcy  %9  affects  the  other  ere- 
4itar3.  Bot  it  b  uot  so  ie  the 
case  of  9  QonfioUd  demU  to 
one  creditor ;  for  snch  dooiel 
being  hy  eoncerty  is  no  sign, 
,  symptom,  or  act  of  iosolyency ; 
and  nothing  can  be  founded  on 
it ;  which  is  otherwise  in  the 
case  of  the  deed. 

In  Hooper  T.  Smiih^  I  BlaclL. 
441.  Lord  Mamfkld  says, 
^^  The  relation  of  a  commis- 
sion of  bankrupt  to  the  time 
of  committing  the  act,  though 
useful  to  prevent  frauds,  is 
sufficiently  hard  already  upon 
private  persons;  and  ought  not 
to  be  extended  farther.  An  act 
of  bankruptcy  in  the  eye  of  the 
law  is  considered  as  a  crime ; — 
but  where  is  the  crime  of  de- 
nying oneself  to  another  by 
previous  consent  and  agree- 
ment." 

But  although  a  concerted 
act  of  bankruptcy  is  not  avail- 
able, except  for  creditors  not 
priry  to  ily  yet  a  commission 
upon  a  concerted  act  of  bank- 
ruptcy may  be  supported  upon 
another  act.  Ex  parte  Bourne^ 
ISVezeyJun.  145.  In  this 
case,  the  Lord  Chancellor 
(Eldon)  expresses  himself  as 
follows:  ^'  i  recollect  cases  in 
which  it  was  settled  upon  a 
singular  ground,  that  an  as- 
signment of  all  the  property  is 


mt. 


an  act  of  bankroptcy,  though 
the  diirect  and  imnediale  oht 
ject  is  not  to  delay  but  to  sa^      Pnewn 
tisfy  the  cveditors*   But  it  was  & 

bel4  that  a  trader  had  not  a  Siiiiil< 
right  by  ^e^  to  plMe  his  pfeo^ 
porty  under  a  distsihution  di& 
ferent  from  that  directed  by 
the  bankrupt  law ;  and  it  was 
carried  to  this  extravagant 
length,  that,  though  the  as- 
signment was  intended  for  the 
benefit  of  all  the  creditors  in- 
cluding that  one,  yet  it  was  an 
act  of  bankruptcy. 

In  the  case  of  Bamfard  t. 
Baronj  2  T.  R.  594,  noiey  In 
which  I  was  counsel,  an  at- 
tempt to  set  up  such  an  assign- 
ment as  an  act  of  bankruptcy, 
was  made  by  a  person  who  was 
a  party  to  the  transaction ;  and 
the  opinion  of  the  Court  was, 
that  such  person  could  not  re- 
present it  as  an  act  of  bank-^ 
ruptcy ;  that,  according  to  the 
common  expression,  his  mouth 
was  shut.  But  the  understand- 
ing of  the  bar  was,  that  there 
was  nothing  to  prevent  ono/Aer 
credUar^  not  a  party  to  the 
transaction,  from  treating  that 
as  an  act  of  bankruptcy;  an 
inference  favoured  by  the  ex- 
pression, that  the  mouth  of 
that  particular  creditor  was 
shut ;  and  I  belloTe  many  com- 
missions haTe  been  in  fact  sup- 
ported upon  euch  acts  of  bank- 
ruptcy, by  persons  not  parties 
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toAen.  Ifduitcanlieiiuuii* 
tuned  as  to  an  alignment,  a 
dtnial  by  agreement  between 
the  creditor  and  the  debtor 
must  be  contidflred  eqaally 
liable  to  objection,  as  a  con« 
certed  act  of  bankrnptey.    it 


i»  clear,  Aerofore,  that  thia 
commission,  standing  on  a  con-' 
certed  act,  cannot  be  supported; 
I  should  be  inclined  to  give  tor 
another  creditor,  not  a  party 
to  that  act,  the  opportunity^ 
if  he  can,  of  sustaining  it.'* 
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Farmer  v.  Joseph.  Jiiiy» 


THIS  was  an  action  for  the  seduction  of  the     iDanaistkm 
plaintiflf's  daughtei;  The  only  point  was  the  ^J2tVo?ic 
manner  in  which  the  cause  was  conducted  on  the  jf^wt^^n  ©f 
part  of  the  plaintiff^  who  was  a  working  nian^  and  itimotncecs. 
had  nine  children.     The  eldest^  for  whose  seduc-  ^aetioo) 
tion  the  present  action  was  brought^  had    been  ^ri^iiid^ 
at  service  in  the  iamily  of  the  defendant's  uncle.  55tomiSi€* 
Suspicion    had    attached  upon    her    intercourse  ^•i* 
with    the    defendant;   she  was    in    consequence 
removed  to   another    situation^    from  which  she 
returned  to  her  Other's  house.      Here   she  was 
again  in  the  habit  of  receiving  her  seducer  with 
the  privity  of  her  fiither^  and  of  sitting  up  with 
him  at  late  hours  of  the  night,  after  the  family  had     - 
retired  to  rest.    A  younger  daughter  of  the  plain- 
tiff proved  the  acknowledgment  of  the  defendant 
that  he  had  seduced   her  sister^  and  that  he  was 
the  father  of  a  child  which  she  had  borne.     After 
some  evidence  of  the  defendant's  circumstances^ 
the  plaintiff's  counsel  rested  the  case  here^  and  the 
girl  herself  was  not  produced  as  a  witness. 


FAKMSa 
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}ni6f  Htdhck,  Serjeant^  for  the  defendant^  contended^ 

that  the  case  of  the  plaintiff^  left  so  bare  of  evi- 
dence^ should  be  dealt  with  upon  the  strict  legal 
JosBPK.  principles  on  which  this  action  was  founded; 
and  that  the  damages  should  not  exceed  the 
value  of  the  service  actually  lost.  He  admitted 
that^  in  most  cases  of  this  sort,  the  condition  of 
service  was  regarded  as  a  mere  conveyance  to  the 
action.  It  was  the  form  through  which  the  injury 
was  presented  to  the  Court ;  and^  having  obtained 
its  admission  upon  legal  principles,  it  brought  along 
with  it^  as  parts  of  itself^  all  the  circumstances  of 
the  case.  But,  where  the  object  of  seduction  was 
not  herself  produced,  the  strongest  swpicion  at** 
tached  to  the  quality  of  the  injury*  He  contendlKl^ 
therefore,  that  the  Jury  ought  not  to  estimate  tlie 
damages  upon  the  ordinary  principles  which  ob- 
tained in  cases  like  this. 

Mv,  Baron  Wood. — The  plaintiff  has  bis  right 
of  action  for  the  loss  of  the  services  ol  hia  daugpb* 
ter :  a  loss  which  he  says  be  has  sustained  by  tbe 
seduction  of  tbe  defendant  It  was  not  necessary 
to  produce  tbe  daughter^  though  the  withholding 
iji  ber  isopen  to  observation.  In  strictness,  tbit 
action  being  founded  on  the  loss  of  service^  the 
damages  ought  to  have  a  reference  to  the  extent  of 
the  service  withdrawn.  But  an  injury  of  this  kind 
is  always  complicated  with  circumstances ;  and  it  ia 
difficult  to  separate  one  part  from  tbe  oth^.  Ub^ 
doubtedly,  if  tbe  girl  had  been  produced,  the  case 
in  all  its  bearings  would  have  been  better  under* 
stood.  But  the  i^intiff's  cousael  bad  a  rigbk 
to  exercise  their  discretion  upon  thia  subject 
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The  Jury  foand  a  yerdict  for  the  ptainlilT,  dft« 
mages  300/. 

Scarlett  and  WiUiams,  for  the  plaintiff. 

Hnllock,  Serjeant,  and for  defendant. 
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In  the  ensaing  term,  Hul- 
Ucky  leijeaQt,  moTed  for  a 
new  trial,  upon  the  ground  of 
e&ceasive  damages,  and  dwelt 
strongly  upon  the  circumstance 
of  the  plaintiffs  not  producing 
bis  daughter  at  the  trial.  The 
Court  said,  that  the  fact  of 
not  calling  the  girl  as  a  wit- 
ness was  only  matter  of  ob- 
servation to  the  Jury;  and 
they  refused  to  grant  a  role 
to  shew  cause  on  the  point 
of  the  damages. 

The  action  of  seduction,  in 
its  present  extent,  may  be  re- 
garded almost  as  the  happy  In- 
dention of  the  last  fifty  years ; 
an  invention  by  which  the 
courts  have  assisted  and  sup- 
ported the  interests  of  mo- 
rality,, whilst,  at  the  same 
time,  by  adhering  to  the  forms 
of  law,  and  a  reasonable  fic- 
tion, they  hare  not  departed 
from  the  necessary  precision  of 
legal  principles.  The  reason- 
able fiction,  uamely,  that  of 


loss  of  service,  is  employed,  at 
we  see,  merely  to  bring  the 
matter  Into  the  Court ;  meiel  j 
as  a  name  and  legal  term  for 
the  injury,  which  the  jury  may 
estimate  according  to  all  the 
circumstances  before  thenu 
And  as  this  lass  of  service  is  em- 
ployed only  for  the  purpose  of 
producing  the  action  into  Courts 
it  seems  to  be  considered,  after 
the  action  is  so  intcoduead,  an 
merely  formal.  Therefore,. the 
actual  loss  of  service,  like  the 
quo  mmut  in  the  Exchequer 
process,  is  almost  impertinent 
to  the  action  itself;  and  the 
Courts  will  accordingly  en* 
tertain  the  action  in  cases 
where  such  service  is  in  itself 
totully  without  Talne,  and  in 
its  quantity  a  mere  single  act. 
But  the  fact  of  service,  how- 
ever small,  must  exist — ^The 
action  must  have  footing 
ground. 

Thus,  for  example,  in  the 
case  of  a  distant  relation,  liv- 
ing with  a  male  friend,  in  loco 
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pateniii;  or  an  orphan  in  tbe 
same  manner ;  and  In  a  condi- 
tion of  life  (snch  as  that  of  a 
gentleman)  where  no  actual 
service  can  be  imagined,  in 
the  common  sense  of  that 
word:  the  Courts,  however, 
will,  in  all  these  cases,  admit 
the  action ;  it  will  suppose 
such  a  senrice  as  that  of  a 
daughter  to  a  father ;  a  do<^ 
mestic  attendance  and  obedi- 
ence ;  and,  upon  this  ground, 
will  not  suifer  the  question  of 
service,  and  therein  the  juris- 
diction  of  courts  of  law  over 
the  action,  to  be  disputed. 
And  with  respect  to  the  rela- 
tion of  the  parent,  guardian, 
protector*  or  master,  bringing 
the  action,  the  law  is  equally 
satisfied  with  any  thing  ap- 
proaching to  the  nature  of  a 
pater  fimUoii  or  even  with 


the  more  remote  character  of  a 
protector,  or  domestic  benefac- 
tor, from  Christian  duty. 

We  have  conceiyed  it  neces- 
sary to  explain  the  nature  of 
this  action,  as  cases  are  oc- 
curring every  day  in  which 
more  importance  is  assigned 
to  the  mere  formal  part  of  the 
action  than  belongs  to  it.  Vide 
Dean  v.  Peel^  5  £.  R.  45.  and 
the  cases  cited  in  the  argument 
and  the  notes.  Bennett  v.  Alt^ 
cea,  2  T.  R.  IM.  3  Burr. 
1878.  Forei  v.  IVilsonj  Peako 
N-  P*  55. ;  and  Irwm  v.  Dear- 
man,  11  East  93.,  in  which  it 
was  held,  that  this  action  could 
be  maintained  for  the  seduction 
of  an  adopted  child.  And  la 
Edmonson  t.  MadUll^  8  T.  IL 
4.,  it  was  adjudged  that  it 
might  be  brought  by  an  aunt 
for  the  seductiop  of  her  niece« 
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Jacubon  v.  Stacey. 

TRESPASS  for  bnaking  the  phintiiTs  dose.     Angbtof 
The  kind  in  quertion  was  a  head-land^  or  ^iJ^pS^ 
piece  of  ground^  between  a  close  bdonging  to  the  SSteduid!]!^ 
plaintiff^  and  some  land  of  the  defendant^  who  had  |^23*^ 
a.  quarry  in  his  field,  from  which  he  was  in  the  "®^»'"'^^ 
habit  of  carting  lime  daily  over  the  locu8  in  quo.  right  ^  ue^ 
The  defendant  pleaded,   1.  Not  guUty.    2.  A  ge-  ';^L^ 
neral  right  of  way  over  the  locus  m  quo.    S.  A  !!;;[^''iJ^ 
right  of  way,  at  all  times,  and  for  all  purposes,  in  ^^^l^^'^* 
virtue  of  his  occupation  of  an  a4joining  field,  proved  a  rigkt 
4.  A  genera]  right  of  way  which  he  churned  under  udnumre 
a  non*ezisting  grant.     The  plaintiff  took  issue  hl^^mSZ 
upon  these  pleas ;  and  likewise  made  a  new  assign-  ^^thmfon, 
mefit,  denying  the  defendant's  right  of  using  the  •^PJ^^l"* 
road  for  general  purposes.  right  to  cmr 

^  *       *  lim^yortlae 

prodnrcofa 

It  appeared  that  the  defendant  had  bought  the  ^SjSJTiMfm 
field,  in  which  the  lime  quarry  was,  from  one  J^afJ^^ 
Poole;  that  the  quarry  had  been  first  opened  about  parpo»c«- 
15  years  ago;  that  he  had  paid  an  acknowledg- 
ment for  the  use  of  another  road  more  circuitous 
than  that  over  the  head-land,  and  had  only  used  the 
locus  in  quo  within  the  last  two  years.    But  there 
was  evidence  that  the  head-land,  which  was  gene- 
rally cultivated^  had  been  always  used  by  the  oc- 
cupiers of  the  defendant's  field  as  a  road  for  agri- 
cultural purposes ;  and  that  the  former  occupiers 
had  sometimes  trodden  down  the  crops  whilst  they 
were  so  using  it.    There  was  likewise  some  slight 
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I8i6f.      evidence  that  the  road  had  been  used  for  other 
^'^*^^'^*^  purposes  besides  agriculture. 

ftlACKSON 

Stacey.  Maine  and  Richardson,  for  the  defendant^  con- 
tended— 1.  If  a  man  has  a  way  for  agricultural 
purposes^  which  the  evidence  in  this  ease  esta-^ 
blished  beyond  contradiction^  he  has  a  right  to  carry 
lime-stone,  or  any  other  produce  Af  the  cfartb^ 
by  the  same  way.  Ik  he  to  be  cofi  fitted  to  the 
naked  right  of  carrying  the  surface  and  crops  of 
the  earth  ?  Having  a  generiil  right  of  way,  he  tnay 
bnild  a  house  or  barn  on  his  field ;  and  if  the  bowek 
of  his  hnd  produce  minei^s,  or'  other  valuable 
substances,  lie  may  dig  them  ttp,  smd  catry  tlietn  by 
'  the  same  way.  2.  The  defendant  has  not  aban- 
doned his  right  because  he  has  hi^d  an<rther  way 
for  that  purpose. 

Scarlett,  contra, — Where  a  man  has  a  right  to 
use  a  road  at  all  times  of  the  year,  and  for  all 
purposes^  if  he  find  a  mine  in  the  field  (in  respect 
of  the  occupation  of  which  he  claims  such  road)  he 
may  work  his  mine,  or  build  upon  bis  soil,  and  use 
the  road  without  Kmitation  or  stint.  But  the  pre* 
sent  is  a  qualified  right.  The,  only  evidence  is^ 
that  the  head-hnd  has  been  used  for  agrkultural 
purposes.  Now^  the  defendant  might  have  a  right 
to  use  this  way  to  manure  his  knd^  or  to  carry  his 
crops,  and  for  no  other  purpose.  The  lord  of  a 
manor  may  have  a  right  to  the  roiDerals  in  the 
soil^  but  he  cannot  break  the  surface  of  th^  earthy 
and  claim  a  universal  right  of  way  over  his  tenants' 
(the  copyholders')  estate^  without  such  copyholders' 
^nsent.     When  tire  defendant  opened  a  quafty. 
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he  usurped  a  larger  interest  in  the  road  than  he  had      jsio. 
heretofore  exercised  ;   a  general  and  universal  right  ^^^*^^^^ 
of  way.     But  no  witness  speaks  to  this  general  use^         ^^ 
in  the  extent  in  which  it  is  claimed.     It  was  always     Stacet, 
qualified  by  reference  to  the  purposes  of  agri- 
culture. 

Mr.  Baron  Wood. — If  the  defendant  is  entitled 
to  a  general  right  of  road,  the  plaintiff  cannot  re- 
cover in  this  action.  If  the  defendant  has  only  a 
qualified  right,  the  plaintiff  has  made  oat  his  case. 
The  defendant  puts  his  case  upon  this  point;  that, 
from  the  right  of  using  the  road  for  agricultural 
purposes,  may  be  inferred  the  right  of  using  it  tor 
all  purposes.  In  a  word,  that  he  may  carry  lime, 
as  well  as  corn,  over  the  road  in  question ;  and 
that  he  may  work  his  quarry  generally,  and  at  all 
times  of  the  year.  This  is  not  the  law.  A  right 
of  road  may  be  qualified  and  limited ;  and  the  de- 
fendant does  not  make  out  his  case  by  shewing 
thai  he  was  never  obstructed  in  using  the  road  for 
purposes  of  agriculture.  He  must  shew  a  gene- 
ral and  unqualified  right,  in  order  to  warrant  the 
manner  in  which  he  has  used  this  road.  There 
•is  some  evidence,  however,  of  this  get>eral  use.  I 
shall  leave  it  to  the  Jury. 

Verdict  for  the  plaintiff. 

Scarlett,  Maude,  and  Littledale,  for  the  plain- 
tiff. 

Rome  and  Richardson,  for  (he  defendant. 
Vol.  I.  2H 
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Wright  v.  Horton. 


1.  A  person  fTTlHIS  was  an  action  of  debt  upon  the  statute 
iTfi^for^e'  JL  18  Geo.  II.  c.  SO,  brought  against  the  de- 
Sce  of  peace,**  fcndant,  to  recovef  a  penalty  of  100/.  for  acting  as 
Boch*mnsV  ^  Justice  of  Peacc  in  the  county  of  York,  not 
Mtate\f?oo{.  ^^*"S  ^^y  qualified  by  law.  The  clause  in  the 
fermmmm,  in  statute  IS,  "  No  pcrsou  shall  be  capable  of  being, 
equity, for hu  OF  acting  as,  a  justice  of  the  peace,  for  any  county, 
^JJi^^  who  shall  not  have,  in  law  or  equity,  for  his  own 
tiouawiinsra  ^^^»  ^^  possession,  a  freehold,  copyhold,  or  custo- 
perwn  for  the  mary  estate  for  life,  or  some  greater  estate,  or  an 
by  the  statute   estate  for  somc  lonjf  term  of  years,  determinable 

18  Geo.  II.  ^P  r  L    '       . 

c.  io.,  for  act-  upon  oue  or  more  lives,  or  for  a  certain  term  ori- 
^ftrVte^th-  ginally  created  for  twenty-one  years  or  more,  in 
qSiuiKSt^on,  Jands,  tenements,  or  hereditaments,  in  England  or 
no  notice  of'     Walcs,  of  the  clear  yearly  value  of  100/.   above 

action  line-  -n    i«     ■  i 

cessary  under  what  Will  discharge  all  incumbrances  affecting  the 
of^Ee74th°*  same,  and  all  rents  and  charges  payable  out  of  the 
Geo.n.c.44.  gan^g.  or  who  shall  not  be  entitled  to  the  imme- 
diate reversion,  or  remainder  of  lands,  leased  foi^^ 
one,  two,  or  three  lives,  or  for  any  term  of  years 
determinable  on  the  death  of  one,  two,  or  three 
lives,  upon  reserved  rents,  of  the  clear  yearly  value 
of  300//' 

It  appeared  that  the  defendant  had  taken  the 
benefit  of  an  insolvent  act  in  January  1814^  sub- 
sequent to  which  time  he  had  repeatedly  acted  as 
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a  ma^strate^  nirtthout  acquiring  any  new  qualifiea-       18I6. 
tion.     He  had  qualified  ori^nally  iji  1803.     No 
notice  of  this  action  had  been  given  by  the  plain- 


Wright 


•V. 


tiff  to  the  defendant.  Hortok. 

Richardson  and  Williams,  for  the  defendant^ 
contended,  that  the  plaintiff  was  bound  to  prove  a 
notice  of  action  according  to  the  provisions  of 
the  statute  24  Geo.  II.  c.  44.  The  defendant  had 
acted  as  a  magistrate,  and  was  therefore  entitled 
to  the  privileges  and  protection  of  that  office: 
but 

Mr.  Baron 'Wood  ruled,  that  he  was  not  within 
the  act.  The  question  to  be  tried  is,  was  he  a 
magistrate? 

They  then  contended,  that  if  they  were  enabled 
to  shew  when  Mr.  1/orfon  was  discharged  from  pri- 
son, that  there  was  a  fair  probability  that  his  estate 
would  pay  his  debts,  and  leave  a  sufficient  surplus 
to  uphold  the  qualification  of  a  magistrate,  the 
present  action  would  not  lie.  A  legal  estate  in 
land  was  not  necessary  ;  an  estate  in  equity  was 
sufficient.  They  therefore  proposed  to  shew,  that 
there  would  be  a  surplus  of  lOOZ.  per  annum  after 
paying  Mr.  Morton's  debts. 

Mr.  Baron  Wood. — All  the  defendant's  estate  is 
410W  vested  in  the  Clerk  of  the  Peace,  His  legal 
and  equitable  rights  are  equally  transferred  to  his 
creditors.  We  cannot  lake  an  account  here,  and 
declare  a  surplus  in  his  favour.  The  defendant 
2H2 
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^^p**^^  e^pt,  h<3  t)as  P<4  the  l-i*!*  wbieb  tbe  apt  ftf  p4rii»r 

Verdict  for  the  plaintifi*. 
Semrlett  and  Littledale,  for  the  plaintiff. 
Richard$on  and  WiUiams,  for  the  defendant 
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Dob  d.  SAVimtite  t.  Cooptit. 

EJECTMENT  for  three  messaages  in  Hunslet^     Aietsefbrs 
in  the  cottirty  <if  York.— In  support  of  the  JMeldjlT'* 
defendant's  title,  indentures  of  lease  and  release  ^^^^^^^\ 
v^ere  puf  in ;  the  lease  mide  between  Ralph  Sann-  athirdpmon. 
ders  of  the  one  part,  and  the  defendant  and  Eli- 
zabeth his  wife  of  the  other  part ;  cmd  the  release 
made  between  the  said  Ralph  Saunders  of  the  first 
part,  the  defendant  and  Elizabeth  his  wife  of  the 
second  pfrrtyandthe  defendant  and  WilliaTn  Saun-^ 
derSy  of  the  third  part ;  habendum  to  the  defend- 
ant and  William  launders,  their  heirs  and  assfghs. 
Upon  the  trusts,  arrd  to  the  uses  therein  mentioned. 

Raine  and  C  MUner,  for  the  lessor  of  the  plain- 
tiff, objected,  that  the  bargain  and  sale  for  a  year, 
being  to  the  defendant  and  Elizabeth  his  wife, 
and  the  release  to  defendant  and  William  Saurt- 
ders,  who  took  as  joint-tenants,  the  releasees  had 
not  a  possession  upon  which  the  release  could  ope* 
rate :  and  that,  if  it  did  not  operate  as  a  release, 
it  was  void ;  for  it  could  not  take  effect  as  a  bar- 
gain and  sale  under  the  statute;  which  must  be 
enrolled,  and  for  a  valuable  consideration. 

Scarlett  and  Wales,  contra. 

Mr.  Baron  Wood. — ^The  baigain  and  sale  vests 
the  possession  for  a  year  in  defendant  and  his  wife : 
one  of  the  releasees  therefore  has  that  possessioa 
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181(K       which^  under  the  statute  of  uses^  enables  him  to 

'^'^*^'^"^'   accept  a  release ;  and  I  think  that  this  possession 

^^^       is  sufficient  to  entitle  him,  and  the  other  releasee^ 

CoopEE.     WiUiant  Saunders^  to  take  a  release  to  thero^  as 

joint-tenants  under  this  deed. 

Verdict  for  the  defendant. 

The  point  was  sayed  ;  but  not  afterwards  moved. 

Raine  and  C.  Milner,  for  the  lessor  of  the  plain- 
tiff. 

Scarlett,  Hardy,  and  Wailes,  for  the  defendant. 
See  Sptpoe  t.  Tophom^  3  East  115» 
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Headlam  V.  Hedley. 


TRESPASS  for  breaking  and  entering  a  close^     Tiwnghtiie 
nvhich  was  a  piece  of  land  which  the  defend-  lJjS"toaH>iic 
ant  had  enclosed  between  the  plaintifi^'s  field  and  f^J[^^tJ|2^ 
a  public  road. — Plea,    not  guilty.     The   plaintiff  owner  of  the 
was  the  owner  of  the  close  adjoining  the  locus  in  cioMi^when 
quo,  which  was  a  slip  of  green  sward,  across  which  Jnetor  ap-"^ 
the  road  extended.     The  breadth  of  the  road  (in-  jSTiCTJu 
eluding  the  green  sward)  was  about  sixty  or  se-  ^  **"'^|on^Jf" 
ventv  yards  between  the  fence  of  the  plaintiff's  i«w  in  his  fa- 

iii/%  ^1  .         *.!  vour,  when  the 

close  and  the  fence  of  the  occupier  of  the  opposite  original  dedu 
close.     It  was  in  evidence  that  this  green  sward  ^c^notbe 
had  been  generally  treated  as  waste  land,  and  as  a  ^j^^eYi^^ 
portion  of  a  neighbouring  common,  to  which,  on  ^,f/;,f  jf^!*^ 
one  extremity,  it  adjoined.     That  it  had  been  used  conittancei  in 

c         ^*i       r  1  r  4-  the caae which 

as  a  common  for  cattle,  for  a  long  space  of  time,  bring  uiis 
by  some  persons  in  the  next  village.     There  was  l^^^^yin 
no  evidence  that  the  plaintiff  had  exercised  any  ^^SSSf'^o 
act  of  ownership  over  it.     But  he  rested  his  case  claims  sach 

-  ■,  .  *  1  road  in  an  a^ 

upon  the  general  presumption  of  law.  tion  of  tret- 

pass,  most  giye 

some  other  evir 

Williams,  for  the  defendant,  contended,  that  the  ^jff^d 
plaintiff  could  not  recover  without  shewing  pro-  **^"2"^^ 
perty  in  the  soil ;  that  the  evidence  of  such  pro*  law. 
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isitf«       perly^    as  far  as  presumption  went,  was  against 
^^^'^'^^^  him.     M>n  constat  but  the  locus  in  quo  is  part  of 
Hka^lak     jj^g  ivaste.     Admitting  the  property  in  the  soil  still 
Heplet.     to  continue  in  the  person  who  dedicates  a  part  of 
his  land  to  public  uses  as  a  highway ;  in  the  pre- 
sent case  it  was  not  to  be  presumed  that  the  plain- 
tiff had  made  any  such  dedication.     1.  From  the 
great  extent  or  breadth  of  the  slip  of  land  inter- 
vening between  the  opposite  fences.    2.  From  the 
absence  of  all  proof  of  acts  of  ownership  by  the 
plaintiff  over  the  place  in  question.    3.  That«  in 
One  part^  it  adjoined  to  an  acknowledged  common. 

Huthck,  Serjeant,  and  Richardson,  contrh, — If 
the  defendant  can  shew  a  title  in  some  other  person^ 
he  rebuts  the  title  of  the  plaintiff;  but,  in  the 
absence  of  such  proof,  the  property  must  be  ad- 
judged to  the  plaintiff  upon  the  ordinary  presump- 
'  tions  of  law,  which  are,  that  the  property  of  the 
soil  in  a  highway  belongs  to  the  owner  of  the  ad- 
joining land,  usque  ad  Jilum  vice.  Now,  the  de- 
fendant has  enclosed  a  part  between  the  plaintiffls 
close  and  the  highway,  and  is  thereby  a  trespasser. 
It  is  for  the  defendant  to  shew  property  in  some 
other  person. 

Bayley,  Justice. — It  is  difficult  in  many  cases 
to  discover  the  origin  of  roads.  They  are  some- 
times made  over  waste  or  common  lands,  in  which 
case  the  rights  of  soil,  subject  to  the  public  ease- 
ment, are  in  the  lord  of  the  manor.  In  other  cases 
they  are  allotted  by  the  owners  of  adjoining  lands^ 
and  then  the  property  in  the  soil  continues  in  such 
owners,  subject  to  the  rights  of  general  passage* 
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1  Ihink  the  presumption  of  the  private  rights  of  the       igitf. 
plaintifl'  are  negatived  by  the  circumstances  of  this  ^-^V"^^ 
case;  so  for  at  least  as  to  make  it  incumbent  on       ^^^lam 
him  to  adduce  some  evidence  of  property^  or  act     Hedlet. 
of  ownership,  from  which  property  may  be  inferred. 
In  the  absence  of  such  evidence,  I  shall  direct  the 
Jury  to  presume  the  locus  in  quo  to  be  coifiiiioil 
land  or  waste. 

Nonsuit. 

Hvllock,  Serjeant^  and  Richardson,  for  the  plain- 
tiff. 

Williams,  for  the  defendant. 


CASES  AT  NISI  PRIUS, 


Nesham  and  Others  v.  Armstrong  and  Others. 

luwacUon  PTHHIS  was  an  action  against  the  Hundred  for 
on  die  Riot        J^    (ji^  destruction  of  a  stable^  and  two  staiths^ 

Act,  tndnpon     ^^  * 

the5iedG.iii.  part  of  a  colliery,  by  a  mob^  on  the  20th  of  March, 
tibeHn^edi  1816.  The  staiths  and  stable  were  in  the  town- 
bi^Di^^''^  ship  of  Bishop  Wearmouth.  The  stable  was  pulled 
^Mym^^'  down ;  and  one  of  the  staiths  was  burnt.  As  re- 
tionedina  spected  the  Stable,  the  declaration  was  framed  upon 
statute,  as  dis.  the  Ist  Geo.  I.  st.  2.  c.  5. ;  the  Riot  Act.  In  re- 
demoUsbingor  gurd  to  the  staiths,  which  are  places  for  the  deposit 
fs"i"*ciude7?n  of  coals ;  the  counts  were  framed  upon  the  52d 
Jemfq.  If  Geo.  III.  c.  130.  s.  2.  The  clause  in  the  latter 
astoith,which  statute  is  as  follows :  ''And  be  it  further  enacted, 

IS  a  place  of  n      n  i  •  «•     •  •      a 

deposit  for  that  if,  after  the  passing  of  this  Act,  any  person  or 
erection,^"  pcfsous,  (foUowifig  the  wovds  of  the  Riot  Act,) 
cS?Jef;^t'hin  shall  unlawfully  or  with  force  demolish  or  pull 
Sefim"aSd°^  down,  Ac.  any  erection  and  building,  or  engine, 
second  sec      which  shall  be  employed  in  the  carrying  on  or 

tioii«oflhe52d  i        .  i.  »  ^ 

G.  III.  c.  130.  conducting  of  any  trade  or  manttfactory,  or  any 
branch  or  department  of  any  trade  or  manufactory 
of  goods,  &c.  of  any  kind  or  description  whatever; 
or  in  which  any  goods,  &c  shall  be  warehoused 
or  deposited,  that  then,  &c.*'  The  clause  then 
proceeds  to  make  such  demolishing  felony^  and 
gives  an  action  against  the  Hundred  by  the  parties 
injured  to  recover  damages. 

It  appeared  that  there  had  been  an  examination 
of  one  of  the  plaintiffs  before  a  magistratCj  in  com* 
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pliance  with  the  provision  of  the  4th. section  of       1816. 

the  Act  who  was  the  principal  manager  of  the   "'^T^^^^ 

Nesuam 
concern.  .  and  Others 

Richardson,  for  the  defendants,  contended,  that  ^ioiwll 
as  the  object  of  the  Act  was  to  detect  the  offenders, 
all  the  plaintiffs  should  have  been  examined.     The 
act  directs  that  all  persons  who  claim  redress  shall 
be  sworn  and  examined. 

Bayl£y,  Justice. -^I  think  if  the  plaintiff,  who 
was  examined,  was  the  manager,  and  the  only 
person  actively  employed,  it  is  sufficient.  I  will 
not  stop  the  case  on  this  objection. 

Richardson  then  objected,  1.  That  the  case  did 
not  fall  within  the  52d  Geo.  HI.  c.  130.  s.  2.;  that 
clause  extended  only  to  trades  and  manufactories, 
the  conductors  of  which  (under  the  general  name 
of  traders  and  manufacturers)  were  meant  to  be 
protected  from  the  violence  of  a  mob.  Warehouses 
and  depositories  of  goods  might  require  such  pro- 
tection. But,  in  the  present  case,  the  staiths  do 
not  fall  under  the  description  in  the  act.  They 
are  not  erections,  buildings,  or  engines,  for  the 
purpose  of  trade  and  manu&cture.  They  are  parts 
of  a  colliery  quite  distinct  from  general  trade. 
Neither  could  the  owners  of  the  staiths  be  called 
traders  in  the  common  use  of  the  word.  2.  With 
respect  to  the  larger  staith,  it  was  burned.  Burn* 
ing  is  not  included  in  the  general  word  demolish- 
ing. There  is  a  clause  in  the  act  specifically  pro- 
viding redress  against  burning,  which  does  not 
mention  demolishing. 
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I8i(f.  BkftM,  Jn^tite.-^l  think  burnflttg  h  incltldid  hi 

^'''^^^^^^^  thtgtntf^vfotdd^molMiHgi&c.    The  act  Metat 

Kfi/fat?rt  ^  proTide  against  destruction  and  spoliation;  buttt- 

i>'  ing  is  only  one  of  the  means.    With  respect  to  the 

rt?o!SII  <*j^«**^  ^P^^  **^  **^'*^  ^^^  *^^"ff  within  the 
claii^  6f  fh^  a^t  of  j^rKaiki^M^  1  will  r^efve  th« 
point. 

Veftlict  for  tb6  pfeintiff. 

Hullock^  lieijeant^  aMt  TindaU,  for  the  plaintiffs. 

RithatdB&n,  for  defi^ndants. 
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NORTHUMBERLAND 
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Rex  V.  Jambs  A^^Mheap.  ADg.i& 

THE  prisoner  ms  indicted  on  the  434  Q.  IIL  ^,"^^^^1 
c.  58-    The  circurostftnces  wer?  tb^^e :— The  *m  g.  hi. 
praaecutor  and  some  oth^r  men  h^d  gQ%  hola  pf  a  ^  the  wordi 
lYomaq,  whp,  as  they  conceived,  had  been  using  ^ITo*™  hll' 
another  perspn  Ul    They  said  that  she  deserved  to  JSt^b^in- 
be  ducked  in  a  trough  which  was  near;  but  it  did  «truedtoei- 
not  appear  that  such  v^aa  their  mteption.    The  wo«nd»ooiy 
prisaper^  who  was  at  some  distance  at  the  Xmt,  on  upon  a  Titii 
being  informed  that  they  wet e  using  the  wowan  ill,  Kdy!°  "** 
eulaiqied^  ''  I  have  got  a  good  knife/'  and  ininie^ 
diately  rushed  to  the  place  where  she  was.    He  en^ 
tered  among  the  crowds  and  instantly  struck  the  pxo- 
aecutor  on  the  shoulder  with  a  knife.    The  prose- 
cutor tume4  round  upon  hiw ;  »  struggle  ensued    • 
between  them ;  and  in  that  struggle  the  prosecutor 
received  other  wounds.     After  they  had  fought  for 
some  time,  the  prisoner  dropped  the  knife,  and  ran 
away.     The  wound  upon  the  prosecutor's  shoulder 
was  about  seven  inches  )Qng>  and  two  deep ;  and  the 
lap  of  one  of  his  ears  was  cut.  There  was  likewise  a 
slight  wound  on  the  gland  of  his  neck,  and  a  cut 
on  his  left  arm.    The  indictment  contained  counts^ 
2 
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1916.       1.  For  an  intent  to  murder,  Ac. ;  and,  2.  To  maim, 
^"^^^^^^  disfigure,  and  disable;    3.  And  to  do  some  othei: 

V.         grievous  bodily  harm. 
AkenheAd. 

Willifims,  for  the  prisoner,  objected — 1.  That 
the  first  and  second  counts  in  the  indictment  were 
not  supported  by  the  evidence.  The  only  question 
was  upon  the  third  count — Did  the  prisoner  mean 
to  do  some  '*  ether  grievous  bodily  harm,"  to  the 
prosecutor  ?  He  submitted  that  the  wounds  were 
not  of  that  kind  from  which  grievous  bodily  harm 
could  ensue.  It  was  a  scuffle  in  which  a  knife  was 
used  accidentally,  without  any  settled  design  to 
''  maim,  disfigure,  or  disable,"  or  fo  do  ''  other 
grievous  bodily  harm"  to  the  prosecutor.  2.  The 
wounds  were  not  inflicted  in  a  part  of  the  body, 
which  could  produce  such  a  consequence. 

Bayley,  J.  entertained  some  doubts  on  the  cu:- 
cumstances:  the  wounds  were  not  in  a  vital  part;, 
and  qutere,  whether  the  injury  done  was  a  griev- 
ous bodily  harm  contemplated  by  the  act.^  Had 
death  ensued,  would  it  have  been  more  than  man- 
>  slaughter  ?  And  was  not  this  limit  clearly  under- 
stood throughout  the  act  ?  His  Lordship  directed 
an  acquittal,  under  all  the  circumstances  of  the 
case. 

Richardson  and  Cookson,  for  the  prosecutor. 

WUliams,  for  the  prisoner. 
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The  following  is  the  main 
provision  of  the  43d  of  G.  III. 
c.  58  : — The  first  section  en- 
ttcts — "  That  if  any  person, 
&€.  shall,  either  in  England  or 
Ireland,  wilfully  maliciously 
and  unlawfully  shoot  at  any 
of  his  Majesty's  subjects,  or 
shall  wilfully  maliciously  and 
unlawfully  present  point  or 
level  any  kind  of -loaded  fire- 
arms at  any  of  his  Majesty's 
subjects,  and  attempt  by  draw- 
ing a  trigger  or  in  any  other 
manner  to  discharge  the  same, 
at  or  against  his  or  their  per- 
son, &c. ;  or  shall  wilfully 
maliciously  and  unlawfully 
'stab  or  cut  any  of  his  Ma- 
jesty's subjects  with  intent, 
by  so  doing  orby  means  there* 
of,  to  murder  or  rob  or  to 
maim,  or  with  intent  to  do 
some  other  *  grievous  bodily 
harm,  to  such  his  Majesty's 
subject  or  ^subjects,  disfigure 
or  disable  such  his  Majesty's 
subject  or  subjects,  or  with 
intent  to  obstruct  resist  or 
prevent  the  lawful  apprehen- 
sion and  detainer  of  any  of  his 
her  or  their  accomplices,  for 
any  offences  for  which  he  she 
or  they  may  be  respectively 
liable  by  law  to  be  apprehend- 
ed imprisoned  or  detained,  or 
shall  wilfully  maliciously  and 
unlawfully  administer  to  or 
cause  to  be  administered  to  or 
taken  by  any  of  his  Majesty's 


subjects  any  deadly  poison  or 
other  noxious  or  destructive 
substance  or  thing,  with  intent 
such  his  Majesty's  subject  or 
subjects  thereby  to  murder,  or 
thereby  to  cause  an(l  procure 
the  miscarriage  of  any  woman 
quick  with  child ;  that  then 
and  In  every  such  case  the 
person  or  persons  so  ofiTending, 
their  counsellors,  aiders  and 
abettors,  knowing  of  and  privy 
to  such  offence,  shall  be  and 
are  hereby  declared  to  be  fe- 
lons; and  shall  suffer  death  as 
in  cases  of  felony^  without  be- 
nefit of  clergy- 
Provided  always,  that  ia. 
case  it  sliall  appear  on  the  trial 
of  any  person  or  persons  in- 
dicted for  the  wilfully  mali- 
ciously and  unlawfully  shobt- 
ing  at  any  of  hb  Majesty's 
subjects,  or  for  wilfully  ma- 
liciously and  unlawfully  pre- 
senting pointing  or  levelling 
any  kind  of  loaded  fire-arms 
at  any  of  his  Majesty's  sub- 
jects^  and  attempting  by  draw- 
ing a  trigger  or  in  any  other 
manner  to  discharge  the  same 
at  or  against  his  or  their  per- 
son or  persons,  or  for  wilfully 
maliciously  and  unlawfully 
stabbing  or  cutting  any  of  his 
Majesty's  subjects  with  such 
intent  as  aforesaid ;  that  such 
acts  of  cutting  or  stabbing 
were  committed  under  such 
circumstances  as  that  if  death 
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huA  flosued  tbtrefrom  th«  same 
would  not  bat9  aoiount^  to 
tho  crime  of  marder;  that 
theO|  and  ia  every  such  case, 
the  person  or  persons  so  io" 
dieted  shall  be  deemed  and 
taken  to  be  not  goilty  of  the 
(elonies  whereof  they  shall  be 
so  indicted}  but  be  thereof  ac- 
quitted/' 

The  object  of  this  act|  which 
was  much  called  for,  and  par«- 
ticularly  for  the  security  of 
policf  officers,  at  the  tl-jie  it 
was  passed,  was  threefold  ;-^ 

1.  To  give  the  same  legal 
quality  to  the  initkiiTe  act, 
which  would  belong  to  the 
act  completed;  that  is  to  say, 
to  make  the  attempt,  partly 
eisecuted,  murderous,  where 
the-  ftct,  coosummated,  would 
have  been  murder. 

9.  T«^  supply  a  defect  in  the 
Coveutry  iUt,  by  withdrawiBg 
the  necessary  qualification  un- 
der that  Act,  ik$  fytng  m  wait; 
a  limitation  which  took  all 
cases  out  of  the  reach  of.  that 
act,  in  which  there  was  any 
malicious  cutting  or  stabbing 
not  accosipanied  by  such  l^fhig 
firtpoac. 

3«  To  meet  some  particular 
Bischiefe  at  the  time  whea  the 
act  was^  passed;  namely,  Ae 
practice  of  thieves,  at  that 
time  become  most  frequent 
and  atFoeieuS)  of  cntting  and 
ii^^bii^  poUee  officecsy  em- 


ployed in  the  pumut  or  ap« 
prehension  of  them. 

The  term  in  the  act,  ^^griev*' 
QU9  bQdUy  harm"  looks  parti* 
cularly  to  this ;  and  thereby, 
in  addition  to  the  taking 
away  the  necessity  of  the 
circumstance  of  lying  in  wait, 
gives  an  extent  to  this  act 
beyond  the  Coventry  Aet; 
as,  under  the  term  (grievQUf 
bodily  harm^)  the  wound  need 
not  be  given  either  in  a  part 
which  by  law  is  a  mayhem; 
nor  in  a  visible  part,  as  under 
the  term  ^'  disfigoi«,"  in  the 
Coventry  Act ;  nor  even  in  a 
part  regarded  as  vital.  For 
this  act,  under  its  terra 
grievous  bodiiy^  bam,  compr^ 
hends  stabbing  or  cutting  in 
the  thighs,  legs,  or  any  other 
part;  sobject  only  to  the  li- 
mitation, that  if  death  en* 
sue  from  such  act,  it  asust 
(under  .the  circumstanoes) 
amount  to  the  crime  of 
morder;  and,  therefore,  by 
implication,  that  there  might 
be  a  possibility  of  death  ensu- 
ing, namely,  by  the  cutting  of 
an  artery,  or  the  loss  of 
Uoed,  &c. 

4.  But  as  the  terms  in  the 
act,  cutting  and  stabbing,  and 
the  description  which  fellows 
them,  all  belong  to  wounds 
made  by  a  sharp  instrument; 
so  the  application,  of  the  act 
uiider  tbe  words  woundaog,  fcc* 
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bonfined  to  a  wouoding  by 
itich  sharp  instrament.  There-' 
fore,  wounds  made  by  a  blud- 
geon, a  poker,  or  tnstfuments 
without  a  point  6)r  edge,  would 
not  be  within  this  act;  cfUHitg 
taking  in  all  edged  instm. 
inents,  and  Hatiring  compre- 
hending all  instruments  with 
points. 

5.  The  words  in  the  act 
which  direct  an  acquittal,  if 
the  cuHmg,  &c.  be  ^^  under 
such  drcumfiancei  oi  if  death 
had  ensued  iherefromy  the  same 
would  nai  Hi  km  have  amouhi' 
ed  fa  murder^**  are  intend- 
ed further  to  define  the 
crime  under  the  statute,  by 
requiring  that  malice  prepense 
in  the  initiatiTO,  (as  it  were,) 
of  the  action,  which,  in  the 
completion  of  it,  would  have 
rendered  it  murder.  This  li- 
mitation is  necessary  in  order 
to  exclude  such  acts,  as  in  their 
consummation  would  only 
have  been  manslaughter  ;  and, 
therefore,  in  their  initia- 
tion, are  only  Tiolent  per- 
sonal assaults. 


0.  If  the  means  by  which 
the  murder,  as  it  were,  is  thus 
comtnencedj  be  totally  and  ob- 
Tiously  inadequate  to  the  ef- 
fect; the  act,  it  would  appear, 
would  haTe  the  advantage  of 
this  two-fold  faTourable  pie- 
sumption;  first,  that  murder 
was  not  intended,  and,  there- 
fore, that  the  act  wanted  the 
quality  of  malice  prepense; 
and,  secondly,  that  it  did  not 
fall  within  any  of  the  terms  of 
the  statute,  which,  under  its 
most  general  description,  re- 
quires an  tlct,  or  an  attempt, 
which  mighi  be  mortal. 

7.  One  of  the  clauses  in  this 
act  is  directed  against  mii/i* 
ciously  cuiUng  wUk  an  intent 
to  resist  laaflil  ojpprehentunu 
But  if  this  cutting  take  place 
in  an  attempt  to  apprehend  the 
prisoner  without  a  dne  notifi- 
cation of  the  warrant  or  autho- 
rity by  which  the  person  acts, 
it  obviously  does  not  fall  within 
the  clause;  as  it  is  not  a  wilful 
resistance  of  a  lawful  appre- 
hension. Rex  T.  RiekeUSy  S 
Campb.  08. 
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CtERIL  V.  BlACKSTOCK. 


Anotej)*-  fXlHlS  was  w  wlion  on  a  promissory  iiote^ 
pl^mul  to  JL  brought  against  the  adminiatratrix  of  John 
£ytCop?ities,  Blackstock,  deceased.    The  note  was  as.£i>Uows : 

ujoiDtaod 
several.    A 

promistery  "  I  promise  to  pay  to  Mr.  J.  Clark,  or 

by!tf.!an?  order^  the  sum  of  30/.  wilh  lawful  interest 

by^^uft  for  the  same^  value  ri^ceived. 
J»^J^y^^^  (Signed)        '' Thomas  Jackmm. 

MM  surety  for'  ^<  Jokn  BlockstOCkr 

A.f  unless 
inch  signature  - 

virtue  of  a  pre-  It  appeared  that  the  note  was  originally  signed 
m'eS^uSe  by  Jacksou,  to  whom  the  money  was  lent;  and 
2iTno^™t^°*^  that  Clark  afterwards  required  some  new  security 
wiiibeToid,     from  Jackson.  in   consequence  of  which   Black- 

without  an  ad-  _  i  •    i        . 

dittonaistamp.  stock's  name  was  added  to  it  as  a  surety. 

LitUedale,  for  the  defendant^  objected — 1.  That 
a  note^  the  tenor  of  which  was^  ''  1  promise  to 
pay/'  signed  by  two  persons^  was  a  joint  note^ 
and  not  a  several  note. — 2.  That  the  note  vms 
void  for  want  of  an  additional  stamp.  It  was  a 
perfect  note  when  signed  by  Jackson;  and  any 
subsequent   agreement^    by    which    Blackstock^s 
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irame  was  annexed  to  it^  created  an  obligation       m$^ 

of  a  larger  extent^  and  called  for  a  new  stamp.       S^V^/ 

Clerk 

Williams,  contrh. — As  to  the  first  objection,  BlickitociI 
a  note  drawn  in  the  words  of  the  present  note  is 
Joint  or  several,  as  the  payee  may  choose  to  con- 
sider it  March  v.  Ward,  Peak,  ]Sf;  P.  130.— 
2.  It  was  not  necessary  that  both  parties  should 
sign  the  note  at  the  same  time*  Whilst  the  note 
was  in  the  hands  of  the  payee,  Blackstock  might 
sign  the  note,  as  a  joint  proitiiser,  in  virtue  of  a 
prjevious  agreement. 

■  • 
Batlst^  J.— I  tHink  this  note  may  be  consi- 
dered as  a  Joint  and  several  note.  The  letter  *^  V'  • 
applies  to  each  severally.  Lord  Kenytm  has  ruled 
Jt  so.  With  respect  to  the  other  objection,  if  ft 
were  part  of  the  bargain  between  Clerk  and 
Jackson  that  Blackstock  should  sign  the  note 
BB  a  principal,  he  might  sign  it  at  any  tim^  siib^ 
sequent  to  Jackson* 8  signature.  Iftdt  if  it  wai 
no  part  of  the  original  bargain,  and  Blackstock 
came  in,  upon  an  after-thought^  as  a  surety  merely, 
the  note  will  not  be  binding  without  an  addition^ 
stamp. 

'    Other  evidence  was  called  upon  the  part  of  the 
plaintiff,  and  he  obtained  a  verdict. 

.  WUliams,  for  the  plaintiff. 
Litlledale^  for  the  defendant. 


SI  9 


476  CASES  AT  NISI  FRIVf, 

1815. 


LANCASTER 
ASSISES,  M  GEORGE  IIL  181S. 


g^  ^  Bancboft  V.  Hall. 

1.  iwhou-  fTlHIS  wu  an  action  against  the  drawer  of  a 
^dMMige,  JL  bill  of  exchange  who  resided  at  UverpoeL 
^'^'^^^     The  bin  was  accepted  by  one  Hmd,  payable  in 


I'toMd  ^^"^^'^^^f  ^^^  indorsed  by  the  defendant  to  the 
noUcetotbc  plaintiff.  The  bill  being  dishonoured,  notice  was 
fluui,0ri^t  gtyen  to  the  plaintiff,  who  lived  at  Manchester,  on 
ti^^'ScT^t  the  24ih  of  ilfi^.  On  Uiat  day  he  sent  a  letter, 
^^rfZJ^  by  a  private  hand,  to  his  agent  at  Liverpool,  di* 
n  ^Vuffid^  recting  him  to  give  Hall  notice  of  the  acceptor's 
provided  tbm  de&ult  On  the  25th,  in  the  afternoon,  the  agent 
delay,  if  he  rcceivcd  tiic  letter,  and  went  about  six  or  seven  in 
^Tri^u^^  *^^  evening  to  Uie  counting-honse  oiHaU;  bat 
thougji  wlh*'  ^^^^  knocking  at  the  door,  and  ringing  a  bell,  no 
notice  fhooid   one  came  to  receive  a  message.    The  merchants' 

tnerepy  resell 

the  drawer  counting-houses  zi  Liverpool  do^  not  shut  up  till 
^^xhM^it  eight  or  nine.  The  S6th  was  Sunday ;  and  notice 
b^th/miitr'  was  not,  in  fact,  given  till  Uie  morning  of  the  27Ul 

he  will  not  on 

that  Bcroiint  •         *   >      «  • 

be  discharged,  Scarlett  and  Venahles,  for  the  defendant,  ob* 
thediihMMor  jected,  that  the  notice  was  not  in  time.  After  the 
excbanile^^      Loftdofi  letter  reached  Manchester,  a  mail  set  out 

given  at  the 

couotlng-hooie  of  a  merduuit  onaaaafactnTcr  bttwtcQ  the  hours  of  ti^  aa4  levcn  la  thj^ 

eveninc  U  not  too  lata, 

I 


Bancroft 

V, 
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next  morning  to  Liverpool.  The  plaintiff  should  i8i6. 
have  sent  the  notice  by  the  mail^  which  reached 
Liverpool  by  ten  o'clock.  If  he  prefers  a  private 
conveyance^  or  if  he  attempts  to  give  notice  earlier  Hal&«. 
than  by  law  be  is  bound  to  do^  and  fails  in  giving 
an  effectual  notice^  he  is  not  therefore  exempt  from 
giving  proper  legal  notice.  They  relied  op  Ander^. 
ton  v.  Beck,  16  East  S48. 

HuUock,  Serjeant^  contra. 

Baylet^  Justice. — Notice  must  be  given  in  time  ; 
but  all  a  man's  other  business  is  not  to  be  sus« 
pended  for  the  sake  of  giving  the  most  expedi- 
tious notice.  He  is  not  bound  to  write  by  post 
as  the  only  conveyance^  or  to  send  a  letter  by  the 
very  first  channel  which  offers.  He  may  write  to 
a  friend^  and  send  by  a  private  conveyance.  Here 
the  notice  reaches  Liverpool  on  the  25th.  No  ex* 
pedition  could  have  brought  it  earlier.  Betweeit 
six  and  seven  in  the  evening  in  that  day  the  witness 
goes  to  the  defendant's  counting-house^  and  it  is 
shut  up.  A  merchant's  countmg-house,  or  resi« 
dence  of  trade,  is  not  like  a  banker's  shop^  which 
closes  universally  at  a  known  hour.  It  was  the 
defendant's  fault  that  he  did  not  receive  notice  oa 
the  85th,  which  he  might  have  done  if  he  had  kept 
his  counting-bouse  open  till  eight  or  nine,  which 
are  the  custmnary  hours  of  closing  them  at  X«- 
rerpool. 

Verdict  for  the  plaintiff. 

•  Hidloek,  seijeant,  and  Rvam,  for  the  plaintiff.  > 

^  Scarlett  and  VenableSj  for  the  defendant 
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M'Cu^VGUAS  V.  CiLsrtwk  and  RmMcr. 

J^^^t  npHlS  Was  an  action  of  assault  and  false  im- 
false  imprUon.   Jl    prisoDment.    Plea,  not  guilty^  by  both  de- 

•tablemayjns-  fendants. 
tify  onder  the 


gcoeral  isuie, 

Sr^SS  "*"     The  plaintiff  cdled  at  the  defendant'*  ( Riding's) 


be  act- 
lont  a 

^wETJhP^^   house^  and  offered  some  old  clothes  to  sale.    After 


Tided  there 

werem  reason- he   left    the  hottse,  he  was  pursued  by   seteral 

able  charge  of  .  *  •      ^ 

felony  made;  pcrsonSjr  and  Charged  by  Riding  with  baying 
afterwards  dis.  stolen  a  great  coat  from  his  house.  Riding  de« 
^liff^with-  sif^d  ih^  plaintiff  to  return  with  him,  and  be  di4 
bSforeaSJSl^  so.  Riding  committed  no  assault,  used  no  force;. 
trate;and  ai-  but,  upon  the  plaintiff's  comiug  back,  be  sent  for 
ahooid  turn  oat  Cloj/ton,  the  Other  defendant,  who  was  a  constable^ 
felony  was  ^  and  gavc  the  plaintiff  in  charge  for  a  felony.  Tba 
SHpri^te  plaintiff  was  searched  by  the  constable^  and  dis- 
whomidkef  the  ^*^^^^  without  having  been  taben  before  a  magis- 
charge,  and     trate.    No  evidence  was  given  to  shew  that  Ridina^ 

puts  the  con-  .      .-/.     i    .     v.  •   • 

stable  in  mo-     \Va8  justified  in  hlS  SUSpiClOUS. 
tion.  cannot 
justify  under 

iMw^f'he'Snst  ^  Scarlett  and  Williams,  for  the  defendants,  mad^ 
c^deinrnm^^  Several  objections.  I.  C^^ton  was  entitled  to  ais 
atances,by  ac^uittal:  a  regular  charge  of  felony  was  made  by 
caScm^diorder  Riding.  Clayton  could  not  know  wheflier  the 
^whe^dl^  charge  was  groundless  or  not.  He  was  bound  to 
i^«"SlSSS*  *^*'  ®"^  ^^  ^^  acted,  as  it  was  apparent  he  did  act 
^^-  inimia  ctee,  merely  as  an  officer,  and  without  ma-* 

iice,  he  was  neither  subject  to  an  action  of  trespass, 
nor  to  an  action  on  the  case.    If  Clayton,  there- 
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fore^  originally  took  up  the  phitQttff  On  Teaaotiabte     I8I6. 
gsfottfids  <rf  suBptciofi  (grounds  which  were  not  td  ^^^VV^ 
bo  Vdry  narrowly  exaaiinad) ;    and  if,  before  he   ^^^^^^^^^^ 
took  htm  to  a  magiatrate,  ho  fottnd  there  wb6  fio    Claytom 
cause  for  ftirther  detaining  ham>  he  had  a  right  to  "^^  ^^^i'^^* 
Aismisa  htoi^  withovt  incurring  any  responsibility^ 
for  the  general  apprehension.    Samuel  v.   PiiyitOi 
Douglas  359.    2.  Riding  was  no  trespasser.     He 
used  no  forte  or  coercion  c  tlie  plaintiff  came  btfck 
Yokiritarily  r  and  what  took  phuce  before  the  oonitable 
when  the  charge  was  niade;  itrill  not  make  him  m 
(neftpasaer ;    for  that  was  tlte^  course  of  (he  law^ 
which  will  justify  ttftown  proccedingd.  Arrowmdth 
V.  Le  Merrier,  8  N.  Rep.  211.    3.  If  plaiatifT 
eould.miaitain  any  action^  it  should  have  been  an 
action  for  9r  itelicioua  and  Hitifbutedtfd  chai^  oC 
fefety^  «Ad  not  an  action  of  treapois^  M^rpm  v. 
fisigAer,  S  T;  R  351. 

IMtiedale  i^nd  Starkia^  eantri. — ^Tliere  is  a.  did* 
tinction  beftwieefL'  an  arrest  i  by  a  conatabIe>  and  ail 
arrest  by  a  priTate  person.  The  constable  mlty 
apprehend  upon  a  suspicion  of  fekmy  without  proof 
of  «  felony  Actually  committed  ^  but  a  privftte  per* 
BOH  canftot  artest  upon  bttie  auapictoa.  He  must 
obtain  a  walrrant>  vpOOoath^i  from  a  magistrate^  or 
prove  a  felony  tO  have  bden  wctuaHy  committed  at 
the  time  of  the  arrest.  8.  It  was  the  duty  of 
Cicqftan  to  have  pursued  the  charge^  and  to  have 
carpied  the  plaintiff  before  a  magistrate.  He  could 
not  apprehend  and  discharge  a  man.  at  his  own 
pleasure.  3.  But  supposing  C/^yfon  justified^  Ei* 
ding  cannot  couple  his  defence  with  CtayUm  under 
tbe  geqeral  issue.   .  He  should,  have  either .  pleaded 
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1810.      that  be  acted  in  aid  of  the  constable  by  way  of 

^""^^^^"^^  justification ;  or  he  should  have  stated  the  specid 

Cloughaw  eircumstanccs  of  the  case,  in  order  that  the  Court 

Claytow    might  judge  if  bis  suspicions  were    reasonable. 

and  Rising,  rpi,^  officer  alone  has  the  privilege  of  including 

all  the  circumstances  of  the  case  under  the  general 

issue. 

Bayiby,  Justice.— I  do  not  think  ClayUn  was 
bound  at  all  events  to  take  the  plaintiff  before  a 
magistrate.  If  the  law  gives  a  constable  the  right 
to  apprehend  on  suspicion  upon  a  reasonable 
charge  of  felony,  it  would  be  an  absurdity  if 
(upon  finding  the  suspicion  groundless)  he  was  pre* 
eluded  from  discharging  the  prisoner  out  of  his 
custody — I  think  CUufton  is  entitled  to  an  acquittal. 
With  respect  to  Riding,  he  appears  to  be  a  tres- 
passer, at  least  under  these  pleadings.  How  fiir  be 
would  have  been  justified,  if  he  had  stated  the  spe- 
cial circumstances  of  the  case  in  a  plea  properly 
framed,  it  is  not  now  necessary  to  determine.  I 
take  the  law  to  be  this :  if  ^  man  directs  a  con« 
stable  to  act,  upon  a  suggestion  of  felony,  he  must 
prove  the  truth  of  such  suggestion.  He  is  bound 
to  shew  probable  cause  of  suspicion .  In  such  case  he 
is  a  principal,  and  the  constable  is  only  his  agent.  It 
is  a  different  case  where  the  individual,  who  suspects 
a  felony  to  have  been  committed,  goes  before  a  ma^ 
gistrate  to  procure  a  warrant.  He  then  takes  an 
oath ;  he  pledges  )iimself  to  the  truth  pf  that  oath, 
.    '  and  the  law  proceeds  upon  it;  and  if  his  charge  be 

fidse,  he  is  subject  to  an  action  for  a  malicious  acr 
cusation.  But,  before  a  constable,  he  only  makes 
an  assertion.     Now,  if  an  action  of  trespass  be 
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brought  against  him  for  this  arrest,  it  is  but  reason-       laio. 
able  that  he  should  be  called  upon  to  shew^  under 
a  plea  properly  framed,  the  circumstances  which 
induced  him  to  make  the  charge,  that  the  C!ourt    ^^^"^5- 
may  judge  if  they  are  reasonable.     With  respect 
to  the  constable  the  law  is  clear.     If  a  felony  is 
committed  in  his  presence  he  is  bound  to  act ;  if  a 
charge  of  felony  be  made^  with  reasonable  circum- 
stances, it  is  his  duty  to  apt;  and  he  is  justified  by 
the  plea  of  the  general  issue  upon  an  action  of 
trespass.     But  the  person  who  puts  him  in  motion 
is,  prima  facie,  a  trespasser,  and  must  justify  the 
trespass  by  proving^  under  a  special  plea,  the  truth 
of  the  suggestions  which  he  has  made,  and  which 
induced  the  constable  to  act.     I  think  sufficient  co- 
ercion was  used  towards  the  plaintiff:  he  did  not 
return  voluntarily  with  Riding. 

The  Jury  acquitted  Clayton,  and  found  a  yep- 
diet  against  Rid&ng ;  damages  one  farthings  and 
the  Judge  certified. 

JsUtledale  and  Starkie,  for  the  pktintiff, 
JScarleU  and  WiUiam^,  for  the  defendants. 


The  following  principle  msy  trato.    Tim  very  small,  ovil  of 

|m  laid  down  as  containing  in  sncb  a  temporary  apprehonsioo, 

substance  the  doctrine  on  tliis  in  case  of  innocence,  is  infi. 

subject.     An  officer,  as  a  mi-  nitely  compensated  by  the  ad- 

nlster  pf  the  law,  is  bound  to  vautage  to  the  public  peace,  It^ 

act  on  a  reasonable  charge  of  haying  crimes  promptly  pre* 

crime,  so  as  to  bring  anac*  Tented,  and  criminals  instantiy 

cnsed  person  before  »magis^  restrained.   Bat  thefe  mnsi  bo 
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3816.        *  direct  ^ikvrge  to  -the  officer, 
^^0^^/"^^   or^sach  a  reasonable  ground 
^boucfflum    of  suspicion  before  his  eyes, 
^*  as  may  justify  him  in  the  eye 

^^^^     <)f'4heliMr.*   He  iiay  do  this 
*MRl«fi>im^  ^riihwrt  a  wawant.    Bat  «be 
'ikete  act  of  apprehension  does 
not -oblige  him  ta  continue  the 
detention  of  the  prisoner  till 
lironght  before  a  magitftrsrte. 
The  charge  may  be  lett^ctefl, 
•r  hissospicron  may  vanish,  ip 
ytiie  ^la^.  And  as  these  are  the 
.on|y  uronnde  Cor  the  apprehen- 
sion ;  so  the  absence  of  them  is 
sufficient  reason  for  the  release 
trf  the  accused.     His  -doty  Is 
«erdly  that  ot  a  .xeak>as  and 
faithful  fertant^of  the  law. 

As  respects  a  person  not  being 
an  officer^  the  case  of  coarse 
stands  on.  different  principles. 
Tf  he  makes  a  Terbal  diarge 
'to  4he  officer,  and  tfaeveby  pro* 
cures  the  detention  of  the  ac- 
cused, he  acts  upon  his  own 
responsibility.   He  must  either 
proTO  the  truth  of  his  allega- 
tions, or  the  sufficiency  of  the 
grounds  of  his  suspicion.     His 
act  has  a  two-fold  object  in 
point  of  law,  and  indeed  of 
reason.    Either  it  is  an  act  of 
jnalioe,  or  malicious  indiffer- 
ence to  the  good  of  another ; 
or  it  is  the  defence  of  himself 
ior  the  public  peace.    In  the 
irst    instance,  be   would    of 
coarse  be  guilty  of  4UI  injary, 
4Ud  mvat.mate  tfie Jcjgal  latis- 


faction.  In  the  second^  he  hat 
merely  performed  his  duty,  or 
exercised  Tlis  right*;  and  rhere-^ 
fore  IB  law  stands  ao^aUted. 
but  in  all  s«th  arresis,  a  pri« 
vale,  person,  -not   aa  officer^ 
being /irwi4/acie  a  trespasser^ 
must  put  his  defence  upon  the 
record,  HI  an  action  of  trespiis^ 
bronght  against    hfAi    by  th^ 
person  toccaaed  afeid  «rrested» 
TIm  reason  of  t%is  distiactioa 
of  law,  betweeq  an  officer  and 
a    person    not   an    officer,  u 
founded  upon  thisobtlous  prin- 
ciple, that  the  former  la  an  ia^ 
atrum^nt,  arid  «f  coarse  b  net 
•tting  wnder  any  interest  or 
feeling  of  his  own;  but  the 
latter  is  presumed  to  be  acting 
more  immediately  in  his  own 
case,  and  therefore  to  be  more 
liable  to  some  ifijafioasexceu, 
from  private  passion,  feelings^ 
or  interest. 

In  the  case  of  Samuel  r. 
Pfi^fne  and  Others,  it  was  de- 
termined, that  a  peace  officer 
may  justify  an  arrest  on  a  rea- 
sonallte  charge  of  felony.  With- 
out a  warrant,  although  it 
should  afterwards  appear  that 
DO  feleny  had  been  oonmitled  ; 
but  that  a  prirate  indif idual 
cannot.  Bouglai,  Rep.  359. 
In  that  case  Lord  Mafi{/k/</ 
observed,  ^\  that  if  a  maa 
chai;ged  another  with  felony^ 
and  repaired  an  officer  to  take 
him  ioio  custody^  it  would  be 
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iiio9t  ml«ehieTOi»  if  the  ofllt«r 
w«re  first  bonnd  to  t^jT)  and  at 
bis  peril  exercise  Kis  yadgm«nt 
OB  the  troth  of  bis  charge.  U^ 
that  makes  the  charge  shovld' 
alobe  be  answerable." 

So,  Ak^wlse  In  Ledwith  r. 
Cmd^pokj    E.  ^8  Oea.  Illr 
This  was  an  action  of  trespass 
and  lalse  inpfriionment  tried" 
before    Lord     Mans/kid    at 
euUdkaiL  It  is  a  leading  case 
on  the^  subject,  and  It  will*  not' 
admit  of  abridgment.   The  de- 
fendant was  one  of- the  mar- 
shalmen  of  the  I^ord  Mayor  of 
London  i   the  Jary  foand  a 
Terdict  for  the  plaintiff,  with 
«/.  damages.    Upon  the  mo- 
tion  for  a  new  trkl,    liOrd 
Mttmfield   reported  the  flfl- 
denceto  have  been,  thatSniM, 
who  bad  lost  some  linens  to  a 
large  amount,  brooght  Steten^ 
id  the  defendant,  who  said  that 
one  Mdddox  had  called  a  coach 
and  ^nt  Stkiik's  goods  into  it 
at  a  pubiic  honse;    that  the 
plaintiff  put  his  bead  into  the 
coach;    that   afterwards   the 
coach  stopped  at  another  honse, 
and  plaintiff  met  it  there ;  that 
SmUh   suspecting  plaintiff  to 
have  been   concerned   in  the 
theft,  from  the  circumstance 
of  his  having    been  twice   so 
seen  at  the  coach,    took  the 
defendant  od  a  Sunday  to  the 
plaintiff  for   the   purpose   of 
baviog  him  apprehended ;  and 


that  whett  they  came  to  bim,        ]gi((. 

neither  5i»i/A  nor  any  One  else  \^^>/^%^ 

charged  the  plaintiff  with  a  fe-    Ctoirsnuji 

Ibny ;   ihti  SmUh  said,    "  I*    qJ^^ 

hate  lost  some  cloth,   but  I*  ^^  Rmiiia.. 

don't  say  that  it  was  be  wbo 

stole  it;  I  know  nothing  of 

that,  bat  stolen  iC  was."  The 

defendant  being  asked  by  the 

plaintiff  what  authority  he  ha4' 

to    arrest    Mm,   produced    a 

banger,  and  daid,  ^^'that  waa 

hit  aothoHty.*^    Tlmtbethen 

arrested  the  plaintiff,  aild  tdok 

bim  to  the  Poultry  Compter  } 

from  whence  be  was  taken  the 

next  day  before  the    sitting 

Alderman,  and  discharged. 
BcTLLER,  J.^^Whtfre  a  po* 

sitird  charge  of  felony  is  made, 

the  party  making  It  is  obliged 
to  follow  it  up  with  a  prose- 
cution, oi*  is  himself  liable  to 
an  action.  In  such  case,  th^ 
constable  is  merely  minfsterial, 
and  bound  to  dike  the  party 
up,  and  iarry  him  before  a 
magistrate;  the  magistrate  must 
then  examiie  Into'  the  mattet 
upon  oath,  whieb  the  consta- 
ble cannot  do. 

Mansfield,  Ld. — ^The  ques- 
tion is,  whether  a  felony  baa 
been  committed  or  not.  And 
then  the  fundamental  distinc- 
tion is,  that  if  a  felony  has 
actuality  been  committed,  a  pri- 
vate person  may  arrest  as  well 
as  a  peace  officer ;  if  not,  the 
question   always   turns   upon 
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IftKI. 


Clcvowm 

CUITTON 

aodlUoxMo. 


tI|ii^Wasthearmt  bonAjUe; 
was  the  act  done  fairly,  and 
ia  the  ponutt-  of  an  oifeod* 
er,  or  by  deiign,  or  malice 
and  ill  will.  Many  an  inno- 
cent man  has  been,  and  may  be, 
taken  up  upon  suspicion;  bat 
tbe  mischief  and  inconrenience 
to  the  public  in  this  point  of 
iriew  are  comparatively  no- 
thing. It  is  of  great  conse- 
quence, to  the  police  of  the 
country.  I  think  tliere  should 
be  a  new  trial. 

Upon  the  new  trial  a  tot- 
diet  w|u  found  for  the  defend- 
ant. Caldeoot's  cases  201. 

With  respect  to  an  arrest  by 
a  pritate  individual,  it  has 
been  determined,  that  if  A. 
having  been  robbed,  suspect 
B.  to  be  guilty,  and  take  him, 
and  deliver  him  into  the  charge 
of  a  constable  present,  B.,  if 
innocent,  may  maintain  tres- 
pass against  J.  Stonehouse  v. 
EiUott^  6T.  R.  315.  The  ge- 
neral distinction  between  tres* 
pass  and  case,  as  respects 
•harges  of  this  nature,  and  ar« 


rests   preceeding   from    such 
charges,    is    this— Where  the 
immedkte  act  of  imprisonment 
proceeds  from  the  defendant, 
the  action  most  be  trespass,  and 
trespass  only;  but  wheie  the 
act  of  imprisonment   by  one 
person,   is  in  consequence  of 
Information  from  another,  there 
an  action  upon  the  case  is  tiie 
proper  remedy,  because  the  in- 
jury  sustained  is  in  consequence 
of  the  wrongful  act  of  that 
other.   Morgan  v.  Hugkei^  2 
T.  R.  331.    In  an  action  of 
trespass  against  a  private  indi* 
▼idual,  if  he  justify  such  ar- 
rest on  a  suspicion  of  felony,  • 
it  is  necessary  that  he  shew  ia 
pleading  the  causes  of  suspi- 
cion with  certainty.    He  must 
state  the  circumstances,  nppn 
which  he  founded  his  charge. 
In  order  that  the  Court  may 
judge,  upon  an  eiamination  of 
hb  plea,  if  his  suspicions  were 
reasonable.  Mmrty.  ^^^f^  4 
Taunt.  34.  2  last  5%  Hawk, 
lib.  3.  c.  1%  s.  12. 
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SITTINGS  IN  TRINITY  TERM,  66  GEO.  m.  1816. 
AT  GUILDHALL. 


OgL£  V.  PaLESKI*  Jaljf& 

THE  plaintiff  was  the  owner  of  the  bri|^  Da-  wbmawiu 
niel^  and  brought  this  action  against  the  d^-  m^oi^ 
fendant  as  the  owner  of  the  ship  Les  Sons  Enfins,  ^^^^^ 
for  negligence  in  managing  his  ship^  by  which  the  tiff,  aod  cross 
plaintiff's  brig  was  much  damaged.  on thcuvt of 

altlioiif  h  it 

The  trial  of  the  cause  had  been  put  off  on  a  iS^\u^^ 
former  occasion  at  the  instance  of  the  defendant^  irActriU*^ 
with  a  liberty  reserved  to  the  plaintiff  to  examine  ti»thew«iaa 
witnesses  on  interrogatories.     The  plaintiu 's  coun-  nes^andoin^it 
sel  now  proposed  to  read  in  evidence  the  answers  reiel^  •  ku 
of  the  captain  of  the  Daniel  to  the  interrogatories  whtoun^diiir 
and  cross  interrogatories  exhibited  by  the  plaintiff  JJf^^'Jft"**^] 
and  defendant  respectively.     The  first  answer  dis<*  iof  himto 
closed^  that  he  was  on  board  the  Daniel  at  the  time  ieu^7r»-'^ 
of  the  accident.  iMmiMiu^^. 

Tbe  obiectioa 
ii  too  lute  at 

Shepherd,  S.  G.  objected^  that  the  interrogato-  iJ^„}Ju '^•"^ 
ries  could  not  be  read  without  proving  him  to  have  been  made  at 
been  released  previous  to  his  examination.  wL^csMiaed. 


•  This  case  and  th«  follow-     porto  of  Trinity  Term,  1816. 
tug  wsraomittsd  in  ih%  Rs« 


OOLB 
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1810.  Best,  Serjeant^  contra,  contended^  that  as  the  ob- 

jection was  apparent  on  his  examination^  and  as  the 
defendant^  instead  of  objecting,  had  exhibited  cross 
Pal»xi.  interrogatories^  he  could  not  now  deprive  the  plain- 
tiff of  the  benefit  of  his  testimony :  that  a  release 
was  not  necessary  absolutely  to 'make  him  a  wit- 
ness ;  that  it  might  be  waifed ;  aiut  here  the  de- 
fendant had  waived  it^  by  not  taking  the  objection 
when  it  arose,  and  when  it  might  have  been  dis- 
posed of  by  the  plaintiff's  releasing  him. 

GiBBs^  Ch.  J.— :I  shall  receive  the  evidence;  I 
think  the  objection  ought  to  have  been  made  in  a 
former  stage;  and  not  having  been  then  made 
when  it  might  have  been  .cured^  I  think  it  cannot 
prevail  now. 

Best  and  Vaughan,  Serjeants^  and  F.  Pollock, 
for  the  plaintiff. 

Shepherd,  S.  G.  and  Bosanquet,  serjeant,  for  the 
defendant. 
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TvhWCH  V.  BOYO. 

THIS  wu  tttt  action  ow  a  policy  of  lAMmnte    a  letter 
on  a  voyage  from  lAmdon  to  Amsterdam,  ill  agent  (thoogii 

ta^yearlolU.  besacbbytbe 

'  {Murtyto 

/  ^   whom  tfar  let* 

The  evidence,  relied  on  to  prove  the  defendaAtfj  J^T^JJ^ 
ownership/  waa  a  letter  written  by  him  to  the  plain*  of  a  «>u^» 
tiff,  in  which  he  spoke  of  the  damage  done  to  "^  Ats  not^ch^Ve 
ship/'  and  of  an  intention  to  bring  an  action  against  tfllSio^  a 
the  plaintiff  for. detaining  ''his  ship."     The  de-  l^^j^ 
lendiii|t*9  witnesses  prpved,  that  one  Jaber,  of  JRot-  J^^JjJ*^^ 
terdam,  was  the  ownetf  of  the  ship ;  that  he  ap-  ownenUpis 
pointed  the  captain;   that  all  the  papers  (which  may stiu prove 
had  been  tostj  referred  to  hfm  as  ownfer  i  find  iSTl^Swd^ 
that  the  defendant,  in  fact,  was  merely  the  ^ent  jj^f^^^ 
of  the  owner,  and  had  been  described  as  agent  in  ^'^^T*  ®^ 
certain  bonds  of  reference  which  had  been  pre- 
pared between  the*  parties,  but  not  executed. 

Gibes,  C.  J. — ^Thought  the  expressions  of  the 
defendant  were  not  condusive  against  him,  and 
left  it  to  the  Jury  to  decide  whether  an  agent 
might  not  have  nsed  the  expressions  contained  in 
the  defendant's  letter. 

The  Jury  found  a  verdict  for  the  defendant. 

Best,  seijeant,  and  F.  Pollock,  for  plaintiff. 

Vaugkan,  and  ■'    -  ■  '  ■,  for  defendant. 
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V. 

Boyd. 


1816.  I^  >*  ^  general  rale  that  a 

s^0^>/^^  man*!  admissions  shall  be  taken 
TuLLOCH  most  strongly  against  himself; 
for  erery  man  is  supposed  to 
be  the  best  guardian  of  his 
own  interests^  and,  in  matters 
of  defence,  to  esttend  them  to 
the  vtmost.  But  courts  of  law 
in  all  cases  inclipe  strongly 
against  the  doctrine  of  estop- 
pels,  as  their  direct  tendency 
is  to  embarrass  law  in  forms, 
and  to  exclade  an  inquiry  into 
the  practice  of  the  fwrticnlar 
case.  A  receipt, .  therefore, 
has  been  held  not  to  be  con* 
clnsiTe  etidence  against  the 
person  signing  it;  an!  he  has 
been  permitted  to  shew  that 
he  did  not  in  fact  reeeire  the 
moQcy.  Siration  t .  Raiiallj  % 
T.  R.  360.  The  Aitamey  Ge^ 


nend  r.  RmdaUj  3  Eq.  Cases 
Abr.  743.  So,  in  an  actioo  on 
a  bill  of  exchange,  accepted 
by  the  defendant  for  a  Talna- 
bl^  consideration,  evidence  that 
the  plaintiiT  had  been  dis- 
charged as  an  insolvent  debtor 
after  tlie  lull  became  doe,  and 
had  given  in  a  Manic  schedule^ 
was  held  not  to  preclude  him 
from  recovering  the  debt.  Hart 
T.  Newman^' %  Campb.  13.  See 
likevHse  Rex  n  Ciarky  8T.  R. 
390.  But  in  many  casfs  the 
declaration  of  the  party  is  held 
to  be  eonelusroe  against  him. 
ChorUif  V.  Bokolty  4  T.  R. 
317.  and  %  Campb.  441.  See 
likewise  Baum  v. .  Cketney, 
Starkie  1U2,  and  the;  note  an* 
nexed  to  that  case. 
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SITTINGS  AFTER  HILARY  TERM,  AT  WESTMINSTER, 
5T  GEO.  m. 


Parry  v.  House.  ., , 

Feb.  14. 

THIS  was  an  action  of  replevin  for  taking     in  an  action 
the  plaintifPs  goods.     The  defendant  made  ?/nX'K£ 
cognizance  as  bailiff  of  one  Anne   Collard,  and  S'c*'tJnrnt^has 
justified  the  taking  of  the  goods  described  in  the  Jio"ofthrT' 
declaration^  as  a  distress  for  a  quarter  of  a  year's  mwe?,  cannot 
rent^  in  arrear.     The  plaintiff  pleaded  in  bar  non  although  the 
ienuU  modo  et  formd.     The  defendant  proved,  pwed  wim^ 
that  the  plaintiff  had  taken  the  cottage,  in  which  ^hltTthaJthe 
the  distress  was  levied,  of  Mrs.  Collard,  at  the  premise,  have 

been  fraud u- 
leotly  conveyed  to  the  landlord,  and  that  the  actual  title  is  vetted  in  another  person. 
The  plea  of  nil  hatmitt  &c»  ctonot  be  pleaded,  nor  can  evidence  be  givfn  which  amounts 
to  it. 

Vol.  I.  2K 
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1817.      yearly  rent  of  eighteen  pounds  ;  and  that  the  disr 

p  tress  was   regularly  made  for  the  first  quarter. 

9.         The  demise  was  not  in  writing ;  and  the  only 

House,      evidence  given  was  a  verbal  taking  from   Mrs. 

Collard. 

The  counsel  for  the  plaintiff  proposed  to  prove^ 
that  Mrs.  Collard  had  no  interest  in  the  pre- 
mises ;  that  they  belonged^  in  fact^  to. one  Henry 
CoUardy  who  had  made  a  fraudulent  assignment 
of  them  to  a  person  of  the  name  of  Spicer,  who 
had  himself  assigned  them,  without  any  considera* 
tion^  to  Mrs.  Collard.  They  further  proposed 
to  prove,  that  Collard  had  taken  the  benefit  of 
an  insolvent  debtors'  act;  that  the  cottage  in 
question  was  assigned  to  a  trustee  under  the 
statute,  who  was  virtually  the  plaintiff  in  the  pre- 
sent action,  and  for  whom  they  appeared.  They 
offered  to  give  this  evidence  in  order  to  defeat 
the  title  of  Mrs.  Collard. 

Vaughan,  seijeant,  for  the  defendant,  objected, 
that  the  plaintiff  was  precluded  from  resisting  the 
title  under  which  he  had  been  let  into  possession ; 
that  whether  Mrs.  Collard  had  any  title  or  not, 
whether  she  acquired  a  title  fraudulently  or  ho- 
nestly, the  principle  of  the  law  was  clear,  and 
founded  on  the  best  policy,  that  the  tenant  shall 
not  dispute  his  landlord's  title.  Nil  habuit  in 
tenementis  cannot  be  pleaded  to  an  avowry  for 
rent :  of  course,  therefore,  the  substance  of  such 
a  plea  cannot  be  given  in  evidence.  Besides^ 
the  form  of  the  plea  (non  tenuit  modo  et  forma) 
shews  that  the  title  is  admitted^  and  that  the  man-* 


Parbt 

9. 
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ner  of  the  holding^  only  is  disputed.  That^  to  admit  ^  I8i7. 
evidence  of  this  sort^  would  be  to  strip  landlords 
of  the  protection  of  the  11  Geo.  II.  c.  19.  s.  22.  ; 
the  effect  of  which  was  to  relieve  them — ^not  Houis. 
merely  in  f<yrm,  by  allowing  them  to  state  title 
geneially^  but  also  in  tnnh^tance,  by  precluding 
the  tenant  from  disputing  his  landlord's  title  in 
any  way.  He  cited  SuUivan  v.  Stradling,  2  Wil- 
son^ 206. 

Best,  Serjeant^  for  the  plaintiff. — It  is  not  true 
that  the  tenant  is  precluded  in  all  cases  from  dis- 
puting his  landlord's  title.  Every  plea  of  evic- 
tion amounts  to  a  denial  of  the  landlord's  title. 
The  proposition  is  not  universally  true.  The 
case  of  StMivan  v.  Stradlvng  has  been  narrowed 
by  modem  decisions^  Sapsfardv.  Fletcher,  4  Term 
Rep.  511.  Rogers  v.  Pitcher,  1  Marsh.  Rep.  541. 
and  Taylor  v.  Zamira,  2  Marsh.  Rep.  225.  Be- 
sides^ he  was  prepared  to  prove  that  there 
was  a  fraud  in  the  transactioiv,  and  that  this 
circumstance  distinguished  the  present  case;  for 
it  vras  a  rule  of  law  that  where  fraud  was  the 
ground  of  defence^  a  person  could  not  shelter 
himself  even  under  an  act^of  parliament  mad^ 
to  confirm  his  title. 

Dallas^  J.— I  think  I  am  not  at  liberty  to 
admit  this  evidence.  The  tenant  comes  here  to 
dispute  the  landlord's  title  under  which  he  gained 
possession;  and  says^  that  he  is  excepted  out  of 
the  ordinary  restriction^  (which^  I  believe^  is  older 
than  the  case  of  SuUhan  v.  StradUng,)  because 
he  can  prove  a  fraud;  or^  in  other  words^  that 
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isir.       Mrs-  Collard  has  bad   th^  pr^ifniseB  fraudulently 
^^"^""^^     a^ig^ned  tq  her  by  Spiper.     If  4b<p  premise^  r^Uy 
^*^^       belong  to  the  as$ij^nee9  of  Henrgf  Collard^  they 
Koifsgt      ean  brin,^  ejectment.    That  is  the  proper  fnod^ 
to  try  the  title     as  between   Mr9.  CoHar4   Hi)4 
thean;   bpt  it  would  be  mischieyoiis  in   tt}e  ^jc* 
treme  to  saifer  the  tenant  to  dispute  it  in  an  ^- 
tion  for  rent.    This  evideni^e  ampunti  to  a  plea 
of  nit  habuit  in  tenementia.     As  the  plaintiff  can- 
not plead  that  plea  in  bar  to  an  avowry^  he  cannot 
give  the  import  and  effect  of  it  in  evi4cnca  un- 
der any  plea. 

Tbe  46fend9f|t  bfid  a  v^rdiet, 

ftest,  Serjeant,  ^ ad  ^amn,  for  t^e  plaintiff, 

Vuughan,  serjeant,  and  Holl,  for  the  defendant. 


There  are  few  cases  of  more  inent  on   this  subject  are  di- 

difficalty  than  those  in  which  reeled  to  the  exclusWe  benefit 

the  teaaot  is  permitted  to  dis-  of  the  landlord.  For  ezampie^ 

pata  the  title  of  bis  leiidiord.  the  t  of  William  attd  Mary, 

I4  cpofiiitntes  a  cme  which  th^  by  which  the  lan<||prd  U  fm^ 

law  discourages  as   maoh  aa  powered  to  sell  tbp  4tttreaa; 

possible  ;    being   contrary   to  the  stat.   of  8  Anne,   c.   14.^ 

the  dttty,  and,  in  good  part,  to  which    precludes    the  sheriff 

the  confidence  which  belongs  from  taking  in  execution  the 

to  such  a  relation.     In  pmrsvit  goods  of     the    tefiaat  with- 

of  this  prinoipia)  the  law  iii«  oat  first  satisfying  the  laodJi»rd 

daed,  vbiUt  8^e)^illf  tbe  pro*  fpr  fi  yw^f$  rant  \  t^e  .ai:t«  (4 

tQctioo  of  the  landlord  as  Us  Q^o.II*  P*  98.  {^nd  II  Geo.  Lfv 

mala   object,  has  fallen  into  c.  19.)  v^^ch  giTedoqble  ren^ 

some  slight  neglect  of  the  con-  or  doable  value,  on  a  defonlt  of 

diCioB  of  tba  tenant.    Thus,  notice  to  quit,  or  a  holding 

alttoiC  all  tha  acts  of  parlia-  oru.     Tha  11  Q^.  IL  kf 
1 
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whith  tiie  landtord  is  rd^eved 
from  the  obligation,  which  #«§ 
enenltial  at  eoHrmon  laW)  tft 
gtattag  his  tklPy  and  by  which 
act  he  is  permitted  to  atcrwy 
or  make  cogniiance  geaerally ; 
and^  lastly,  a  iModern  ace,  57 
Geo.  III.  c.  59.  hy  which  the 
powe^  of  execatioa  apon  the 
premises  ef  the  teteot  is  sIHI 
farther  restrict^,  f&r  the  be- 
nefit of  tlie  landlord.  In  all 
these  statutes  the  aioderir  law 
fellows  the  principle  of  the  an- 
cient. 

A  disehrhner  of  the  trtle  of 
the  lord  by  the  tenant  was  con- 
sidered hy  the  ancient  law  as  a 
breach  of  his  fealty  and  ho<A 
mage.  Our  moderA  sftitntes, 
though  i^ey  reject  the  terms, 
preserre  the  reason.  In  an  ^a- 
bomte  note  in  Mr.  Serj.  fVil^ 
/nnnrV  edition  of  Saunders,  Vol. 
I.  p.  347.  and  Vol.  II.  p.  ^4. 
many  of  (he  formal  potikts  of 
replevin  and  distress  are  treat- 
ed with  the  usual  eagacity  and 
exactaess  of  that  writer;  hot 
he  has  emitted  to  distinguish 
the  eases  in  which  the*  tenant 
id  allowed  to  dispiMe  hi»  les- 
sor's title.  But,  before  We 
proceed  to  an  dnumerafron 
of  them,  it  may  he  as  well 
briefly  fo  prenM«<e,  that  they 
almost  all  depend  npon  this 
prhneiple  6f  manifest  equity  ; 
that  the  tenant  shall  never  use 
as  an  adrmntnge  agKlnst  his 


landlord,  what  (he  act  and  ceiu        i  gl  7. 
fde^oe  of  the  landlord  hare      v^V^a»^ 
entrusted  to  hhn,  namely,  thw      Parry 
pos9ef(sitoif  of  the  tenure.  This,  v- 

hi  fact,  fs  (he  feiidhig  principle      Hou»». 
6f  (he  whole  law  on  (he  suIk 
ject. 

The  action  of  replevin,  debt, 
covenanf,  &c,  aAd  the  more 
laodern  action  of  use  and  oc- 
cupatiou.  Which  are  hroughl 
by  the  hndlord  against  the  te* 
nant,  are  not  suited  to  bring 
iVita  controversy  the  right  of 
the  hindlord  to  the  premises^ 
as  respects  the  mere  tenant. 
The  qu^tion  in  these  actions 
on  the  part  of  the  landlord  is, 
demise  or  no  dembo ;  have  I 
let  yon  the  land  or  not  ?  artf 
yon  my  tenant  or  not?  Tn 
which  th^  answer  on  the  part 
of  the  tenant  may  be,  either  a 
traverse  of  the  tenancy  and 
demise,  or  no  rent  in  a r rear. 
For,  as  the  landlord  may  havA 
a  right  of  letting,  withoat  a  le- 
gal title  to  the  freehold;  for 
e^cample,  as  a  eeHmquetruiii  in 
possession^  where  it  is  necessary 
to  keep  the  legal  and  eqaitahle 
e^fates  apart ;  sO  the  denhil  of 
the  title  ot  the  landlord  would 
be  no  answer  whatever  to  hitf 
claim  of  rent  opon  the  demise. 
In  the  same  manner,  one  per- 
son may  have  the  legal  estate,* 
and  another  the  right  to  tAe 
rent,  as  in  the  case  of  mort- 
gagor and  nrortgagee.    In  all 


win 


CASES  AT  NISI  PRIUS,  C.  P. 


1S17.  these  cases,   therefore,    with 

^^^V^^^  some  few  exceptions,    which 

Parkt  will  be  pointed  ont,  as  de- 

^*  pending  npon  other  principles. 

House.  ^^  ^^  ^^  ^ot  permit  the 

tenant  to  dispute  the  title  of 
his  landlord  in  an  action  for 
rent. 

It  may,  indeed,  sometimes 
happen,  that  the  tenant  may 
hare  taken  the  land  from  a 
landlord  holding  it  npon  a  bad 
title,  and,  under  these  circam- 
atances,  may  l>e  compelled  to 
pay  his  rent  twice  orer;  but 
the  miscliief  of  this  is  only 
temporary,  as  the  law  gites 
him  a  remedy  in  an  action 
against  the  wrongful  taker. 
In  fine,  when  it  is  considered 
how  many  titles  rest  solely 
upon  possession,  and  how 
frequently,  from  the  loss  of 
title  deeds,  incumbrances,  fa* 
mily  settlements,  and  trusts, 
it  becomes  impossible  for  a 
landlord  to  shew,  on  an  emer- 
gency, any  other  title  than  a 
long  and  undisturbed  posses- 
sion, (without  the  assistance  of 
a  court  of  equity)  it  will  be 
easy  to  understand  the  reason 
and  policy  of  the  law,  by 
which  tenants  are~  restricted 
from  abusing  a  possession, 
procured  by  confidence,  to  the 
injury  of  their  landlords; 
whether  for  the  purpose  of 
withholding  the  payment  of 
"^     their  own  rent,  or  of  collud- 


ing with  stranger!  in  a  ehdns 
upon  the  land  with  the  ad- 
Tantage  of  possessien  on  their 
side.  All  law,  in  fact^  must 
proceed  upon  general  prin* 
cipLes ;  and  possession  is  such 
a  strong  presumption  of  ri^t, 
that  the  law  lias  necessarily 
iuTOSted  it  with  much  of  the 
nature  and  character  of  it* 
In  this  bnuich  of  the  law, 
howerer,  there  is  some  nicety 
and  difficulty. 

The  following  seems  the  fair 
result  of  all  the  cases : — 

1.  NU  habuit  in  tenemeniuy 
which  was  the  technical  mode 
of  denying  the  landlord's  title, 
was  a  bad  plea  to  an  avowry 
for  rent,  at  common  law.  Be- 
fore the  statute  11  Geo.  IL 
c.  19.  the  defendant  in  re* 
plerin  was  obliged  to  set  out 
a  title  in  his  avowry ;  and,  if 
he  avowed,  and  did  not  set 
out  a  title,  it  was  bad.  There* 
fore,  where  the  defendant 
avowed  for  rent,  setting  forth 
that  he  was  pottested  of  the 
premises,  and  the  plaintiff  re- 
plied fUhUkoMiin  tenememtuj 
the  defen4ant  rejoined  quod 
MtiB  habmij  and  the  plaintiff 
demurred  to  this  rejoinder; 
the  Court  said,  that  the  tiUe 
should  be  shewn  in  the  avow- 
ry, and  was  not  proper  in  the 
rejoinder,  3  Salk.  306.  And, 
per  Holt,  C.  J.  2  Show.  486. 
in  an  avowry,  where  a  title  is 
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set  out,  the  plaintiff  ii  bound  to 
tni?erM  some  particular poM* 
It  is  clear,  therefore,  that  the 
plea  of  nil  habuH^  ftc.  could 
have  been  no  answer    to  an 
«T0wiy  at  common  law»    The 
Stat  11  Geo.  IL  was  passed 
with   the   view   of    obviating 
the   difficolties    which     often 
arose  in  stating  long  and  in* 
tricate  titles.  U  enacts,  <<  That 
<<  it  may  be  lawful  for  de- 
'*  fendants    in    replevin     to 
^<  arow  or  make  cognisance 
^<  generally,  that  the  plaintiff 
'^  or  other  tenant  of  the  land, 
^  where  the  distress  was  made, 
<<  enjoyed  the  same  under  a 
'^  grant  or  demise  at  a  certain 
^^  rent,  during  the  time  where. 
^^  in  the  rent  distrained  for  was 
^^  incurred,   which   rent  was 
*^  then  and  still  remains  due, 
^^  without    setting  forth   the 
^^  grant,   tenure,    demise,   or 
^^  title,  of  such   landlord,  or 
"  lessor,  &c.''     This  clause 
has  effectually  taken  away  the 
tenant's   right    to   controvert 
his  landlord's  title  in  replevin. 
In  the  same  manner,  if  a  lease 
be  by  indenture,  the  lessee  and 
all    claiming    under  him   are 
precluded  from    pleading  nil 
habuU  in  tenemetUis  to  an  ac- 
tion brought  by  the  lessor,  or 
his  assignee.    For  the  inden- 
ture operates  as  an  estoppel. 
Palmer  v.  Ekim^  Lord  Raym. 
1550.  2  Strange,  817.  Corny n. 
391.    Parker  v.  Manning^  7 


Term    Rep.    539.     Sullivan        1317. 
V.  StradUng,  2  Wilson,  208.       v^V-W 
2.  So,  in  an  action  of  debt       Parry 
for  use  and  occupation,  nil  ha*  ^• 

buii  in  tenementis  is  a  bad  plea,       House. 
and  cannot  be  given  in  evi- 
dence   under  fit/  debet:    be- 
cause, to  maintain  this  action, 
the  plaintiff  roust  shew  a  con- 
tract    with    the    defendant, 
which  contract  is  an   admis- 
sion of  the  plaintiff's  posses- 
sion ;    and,  therefore,  in  this 
action  the  plaintiff  cannot  re- 
coTer  on   the  strength  of  his 
title,  without  shewing  a  taking 
by  the  tenant,  or  an  attorn- 
ment, which  is  an  admission  of 
his  title.   In  the  same  manner, 
in  an  action  of  assumpsit  for 
use  and  occupation,  fit/  habuit        » 
in  tenementis  is  a  bad  plea; 
for  this  action  is  founded  upon 
'  a  personal  contract,  in  which 
it    is   not   necessary  for  thd 
plaintiff   to  shew  any  title; 
and,  upon  proof  of  the  use 
and    enjoyment   of  the  pre- 
mises by  the  defendant,  he  is 
entitled  to  recover  a  compen- 
sation.   It  is,  however,  to  be 
observed,  that  the  action  for 
use  and  occupation  is  not  co« 
extensive  with  the  action  on  a 
contract  for  rent  upon  a  de- 
mise, nor  with  all  the  reme- 
dies for  the  recovery  of  rent. 
It  is  merely  collateral  to  these 
remedies ;  and  if  the  defendant 
has,  in  fact,  occupied  by  the 
permission    of    the   plaintiff, 
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thoagh  the  plainttiT  have,  in 
truth,  no  title,  or  a  defeasible 

Parry       ^tle,  or  perhaps  an  equitable 
V,  title  only,  the  action  may  be 

House.  maintained.  5  T.  R.  4  1  Wil- 
soD)  314.  Bull.  N.  P.  139. 
Nash  T.  Tatlock,  2  H.  Black. 
323.  Therefore,  in  an  action 
for  use  and  occupation  by  an 
incumbent  against  a  tenant  of 
the  glebe  land,  who  has  paid 
the  incumbent  rent,  the  de- 
fendant was  not  suffered  to 
giTe  eridence  of  a  simoniacal 
presentation  of  the  plaintiff', 
in  order  to  aToid  his  title. 
A  T.  R.  4.  And,  in  a  similar 
action,  where  the  defendant 
had  come  in  under  the  plain- 
tiff, Lord  EUefiborough  would 
not  even  permit  him  to  shew 
(what  in  any  other  action  for 
rent,  or  in  replevin,  may  be 
shewn,)  that  the  plaintiff's 
title  had  eipired,  unless  he 
had  solemnly  renounced  the 
title  at  the  time,  and  com- 
menced a  fresh  holding  under 
another  person.  SCampb,  11. 
So,  a  lessee  of  land  in  the 
Bedford  level  was  not  per* 
mitted  to  object  to  an  action 
by  his  landlord,  for  a  breach 
«f  covenant,  that  the  lease 
was  void,  by  the  15  Ch.  II. 
c.  17.  for  want  of  being  re- 
gistered. Hodson  T.  Sharpe, 
10  East.  351.  For  it  is  an 
vniversal  rule  that  a  tenant 
shall  not  be  permitted  to  set 
up  an  objection  to  the  title  of 


his  landlord,  under  whma  h» 
held ;  that  this  was  not  a  mere 
technical  rule,  but  one  found- 
ed in  public  convenience  and 
good  policy.— Per  Lord  EU 
ienboraugh.  And,  in  Frog* 
motion  t.  Scoii,  %  East.  467. 
It  was  held,  that  a  rector,  whose 
own  lease  was  avoided  by  non* 
residence,  might  recover  in 
ejectment  against  kia  own 
lessee.  And,  in  Doe^.Smgihey 
4Maule  and  Selw.  347.  it  is 
said,  that  when  the  tenant  in 
possession  pays  rent  to  the 
lessor,  and  then  disclaims,  he 
ought  to  give  back  the  posses- 
sion. ^^  It  has  been  often 
ruled,  that  neither  the  tenant,  ' 
nor  any  one  claiming  by  him, 
can  controvert  the  landlord's 
title.  He  cannot  pat  another 
person  in  possession,  but  must 
deliver  up  the  premises  to  his 
own  landlord.  This,  I  be- 
lieve, has  been  the  rule  for 
twenty  years.  I  remember  it 
was  so  laid  down  by  BuUer^  J. 
on  the  western  circuit.'? — Per 
Dam/rieTj  Justice. 

Courts  of  equity  concur  with 
the  courts  of  common  law  in  this 
principle ;  and,  for  the  reasons 
upon  which  the  principle  itself 
is  founded,  they  extend  it  fur- 
ther. In  a  Vesey,  jun.  696, 
Lord  Loughborough^  Chancel- 
lor, says,  ^^  You  cannot  act ; 
you  cannot  come  forth  to  a 
court  of  justice,  claiming  in  re- 
pugnant rights.     Upon  that  H 
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hy  that  a  court  will  ndt  allow 
a  teniDt  to  tet  up  a  ckdm 
igainvt  his  own  landlord.  A 
nan  may  take  a  lease  of  hi$ 
own  etiate^  bat  no  court  of 
JQstice  will  permit  him  to  set 
up  his  title  against  his  land« 
lord."  See  likewise^  U  Ye- 
•ey,  344. 

d.  Nil  kabuU  tntenementis  is, 
howerer,  a  good  plea,  in  debt 
for  rent  upon  a  lease,— 4iot  by 
deed  indented ;  for  where 
there  is  a  demise  by  deed,  a 
•eisio,  and  a  right  to  make  the 
lease,  is  the  foandatioB  of  the 
action  for  rent.  If  the  land* 
lord  had  no  title  to  demise, 
the  tenant  has  not  a  quid  pro 
quo;  and  he  must  pay  the  rent 
to  the  owner  of  the  land. 
2  Wils.  208.  And  to  a  plea 
of  nUhabuUj  the  plaintiff  might 
pAead  quod  saiia  kttbuM. 

The  ancient  method  of  de- 
claring in  debt  for  rent  is  now, 
however,  seldom  bad  recourse 
to,  being  superseded  by  the 
modem  action  for  use  and  oc* 
cnpation.  This  action  has 
many  conveniences,  inasmuch 
as  the  plaintiff  is  allowed  to 
declare  generally,  and  to  pro* 
dace  the  contract  in  evidence 
in  support  of  his  declaration. 
He  is  not  called  upon  to  state 
any  of  the  particulars  of  the 
demi9e,.ereven  the  place  where 
the  premises  lie.  But  this  ac* 
tioD,  it  is  to  be  ebeerved^  can 


only  be  mainiaioed,  where  the        1817« 

COM  tract  is  by  parole,  or  writ*      ^^^V^^ 

ing,  not  under  seal.      If  the        Paret 

demise  be  by  deed,  the  action  ^* 

should  be  brougki  »pon  the       Hovs*. 

deed,  and  either  be  debt,  or 

covenant.      fVtlkms  v.    fVtH^ 

gaiA,  6  T.  R.  n.     King  v. 

JFVtwer,  6  East.  948.    In  this 

action   a   landlord,  who    hat 

rent  owing  to  him,  is  allowed 

to  recover,  not  the  rent,  but 

an  equivalent  for  the  rent,  a 

reasonable    compensation    for 

the  use  and  occapation  of  the 

premises;   and  it  is  premised 

in  his  behalf  that  if  the  demise 

be  produced  against  hinh  (if 

it  be  not    a    deed)   it    shall 

not  defeat   his  action,   as  it 

would  have  done  before  the 

sUtute  11  Geo.  II.  c.  19 ;  but 

the  fixed  rent  shall  be  only 

used  as  a  medium  to  ascertain 

the  damages.     Nash  v.   Tai' 

hcky  S  Hen.  Black.  323.     We 

have  already  shewn  that  the 

tenant  cannot,  in  this  form  of  ' 

action,  dispute  the  title  of  hia 

lessor. 

4.  There  are,  however,  cases 
in  which  the  tenant  is  permit* 
ted  to  controvert  his  landlord's  ' 
title,  in  some  cases  directly,  m 
other  caees  indirectly,  it  is, 
indeed,  a  general  maxim  that 
the  tenant  shall  not  dispute  hil 
lessor's  title  in  a  case  where  he 
has  originally  received  posses- 
sion frett  blm,  or  has  paid  bim 
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Case  v.  RofiERts. 

money  had  fTlHlS  WQS  an  acUon  foF  mo^ey  had  and  rc- 
wiii  nou'tlp^o  -^  ceived.  The  plaintiff  had  paid  fifly  poands 
i'TnTpaw"^  into  the  hands  of  the  defendant,  for  the  purpose  of 
a^**"c^c*' a^-  c<>'^ducting  an  action  for  a  breach  of  promise  of 
pose,  unless  it  marrias^e,  broug^bt  by  a  relation  of  the  plaintiff. 

be  shewn  that    „^,  ?.      .^      ^  "J  ,     ,  •  n     . 

the  trust  is  The  plamtiff^s  counsel  proved  the  payment  of  the 
tiiat\  balance  money  for  this  specific  purpose ;  and  then  put  in  a 
hlndi"oVuie*'^  letter  of  the  defendant's,  written  to  the  plaintiff,  in 
trustee.  which  he  gave  an  account  that  he  had  expended 

the  money  in  a  journey  to  Bristol,  for  the  purposes 
of  the  cause.  The  plaintiff's  counsel  then  con-^ 
tended  that  the  defendant  ought  not  to  have  gone 
to  Bristol ;  that  it  was  not  necessary  for  the  ac- 
tion ^  and  that  he  was  not  authorised  to  go  there. 
He  likewise  falsified  in  some  particulars  the  de- 
fendant's account. 

Beat,  serj.and  Gaselee  for  the  defendant,  insisted 
that  the  present  action  could  not  be  maintained. 
If  money  is  advanced,  and  the  purpose  for  which 
it  is  advanced  fails,  an  action  lies  to  recover  it 
back:  but  this  was  in  substance  a  trust;  an  ac- 
tion of  account  might  lie,  or  the  plaintiff  might  go 
into  a  court  of  equity ;  but  money  had  and  re- 
ceived could  not  be  maintained.  The  defendant 
has  furnished  an  account,  and  discharged  himself 
by  it ;  if  he  has  been  guilty  of  a  breach  of  trust, 
the  plaintiff  must  have  recourse  to  another  tribunal. 

Vlaughan,  Serjeant,  contra. 
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BuRROVGH,  J.— If  money  ib  paid  Into  the  hands       1817. 
of  a  trustee  for  a  specific  purpose,  it  cannot  be  re-     ^"^^^^^^ 
covered  in  an  action  for  money  had  and  received,  ^** 

until  that  specific  purpose  is  shewn  to  be  at  au  RommTs. 
end.  The  action  for  money  had  and  received 
ii>u«t  not  be  turned  into  a  bill  in  equity  for  the  pur- 
pose of  discov^ery,  If  the  plaintiff  shew  that  the 
specific  purpose  has  been  satisfied ;  that  it  has  ab- 
fjorbed  a  certain  sum  only^  and  left  a  balance; 
tuch  balance  (the  trust  being:  closed)  becomes  a 
clcfar  and  liquidated  sum  for  which  an  action  will 
lie  at  law.  Whilst  the  matter  remains  in  account, 
and  is  charged  with  the  specific  trust,  the  action 
for  money  had  and  received  will  not  lie. 

The  cause  was  afterwards  settled. 

Vaughan,  serjeant,  and ,  for  plaintiff. 

Best,  Serjeant,  and  Gaselee,  for  defendant. 


Assumpsit  lies  to  recoTer  the  of  it;  and  then  he  cannot  de* 

balance  of  a  banker's  account,  dare  generally,  but  must  state 

however  Toluminous  it  may  be;  his  special  contract.     Totcers 

and  the  plaintiff,  in  such  case,  t.  Barrett^  1  T.  R.  133.    The 

is  not  bound  to  bring  an  ac-  difference  between  those  cases 

tion  of  account.     Tomkins  t.  where  the  contract  continnes 

Wiltshire,  1  Marsh.  115.  open,  and  where  it  is  not  so, 

Assumpsit     likewise      lies,  is  this: — If  the  contract    be 

where  payment  has  been  made  rescinded,  as,    where  by  the 

upon  a  contract  which  has  been  terms  of  it,  it  is  left  in  the 

put  an  end  to  ;  but  if  it  conti-  plaintifi^s  power  to  rescind  it, 

nue  open,  the  plaintiff  can  only  and  he  does  so ;  or  where  the 

recoTer  damages  for  the  breach  defendant  afterwftrds  assents  to 
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its  being  rescinded,  the  plain* 
tiff  is  entitled  to  recoTer  back 
Case         bis  whole  money,  and  then  an 
V*  action  for  money  had  and  re- 

RoBiETs.  ceiTod  will  lie.  But  if  the 
contract  be  open,  the  plaintiff's 
demand  is  not  for  the  whole 
snm,  but  for  damages  arising 
out  of  the  contract ;  and  then 
it  is  incumbent  upon  him  to 
state  the  special  terms.  Id.  tMI. 
But  where  there  is  a  trusty  or 
honorary  employment ;  a  trans- 
action rather  of  confidence  than 


contract,  which  is  too  tagne 
and  indetem^nate  tot  the  law 
to  raise  or  imply  an  assump- 
sit, the  parties  are  without  a 
remedy  in  a  court  of  law, 
whilst  the  trust  remains,  and 
must  seek  redress  in  equity. 
And  a  contract  cannot  be  re» 
scinded  by  one  party  fqr  the 
default  of  the  other,  nnles^ 
both  can  be  put  in  statu  quo 
as  before  the  contract,  5  East 
549. 
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Reed  and  Another,  Assignees  of  Proctor,  a  Bank- 
rupt, V.  Ayton  and  Others. 

TROVER^  to  recover  the  value  of  some  flour,     Atndcr 
which,  it  was  contended,  that  the  defendants  [!Si^f  Ui 
had  obtained  from  the  bankrupt  in  fraudulent  pre-  !S^Si^ 
ference.  The  bankrupt  carried  on  business  at  Farm,  ^jjjgjj/jjj^ 
in  the  county  of  Durham  ;  and  the  defendants  were  dompckhim 
flour  factors,  at  XewcaMe.    The  bankrupt  had  ulytiirait[imt 
purchased  100  sacks  of  flour  of  the  defendants,  IJdfi?,^eiit 
and  had  accepted  bills  for  the  price:  the  flour  JJ^^JJ^J^ 
was  shipped  for  London  by  the   bankrupt's  di-  ^JJ^** 
rection,  and  consigned  to  Fell  and  Co.  his  agents,  byhekeeto 
who  were  flour  factors.    The  flour  arrived  in  Lon-  ^e^^ 
don  in  June,  1813 ;  and  the  bankrupt,  upon  the  <^>^^'' 
representation  of  Fell  and  Go.  wrote  to  the  defend- 
ants, complaining  of  the  quality.    A  correspond- 
ence took  place    on  this    subject,    but  nothing 
was    finally  arranged.      On  the  20th  of   June, 
Proctor's  afiairs  having  become  embarrassed,  he 
went  to  London  for  the  purpose  of  arranging 
them.    At  this  period  the  defendants  had  notice 


and  Others. 
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1817.       of  the  dishonour  of  a  bill  which  the  bankrupt 
^^"^^^^^     had  accepted,    and  paid  to  them   upon   another 
and  A^nothcr  transaction.  They  immediately  required  him  either 
V.         to  take  it  up^  or  lodge  goods  in  their  hands  to  cover 
nifuSl.    the  amount.    On  the  30th  of  June,  the  bankrupt 
rejected   the  flour,  on   the  score   of    inferiority; 
and  on  the  i^dof  July  gave  an  order  on  Fell  and 
Co  to  deliver  it  to  the  defendants.    FeU  and  Co.  had 
previously  sold  36  sacks,  for  which  they  accounted 
to  the  defendants  in  money,  and  re-shipped  the  resi- 
due to  their  order  at  .M  wcaslle.    On  the  same  day 
the  bankrupt  wrote  to  his  son  at   Yamij  desiring 
him  to  close  his  shop  and  warehouse,  as  he  found 
it  impossible  to  go  on.     Shortly  afterwards  a  com- 
mission issued,  founded  on  an  act  of  bankruptcy 
alleged  to  have  been  committed  on  the  5th  of 
Jufy. 

Scarlett  and  Liitledale,  for  tl^  defendants, 
contended,  that  this  was  no  fraudulent  preference. 
They  relied  on  Harnuin  v.  Finher,  Cowp.  183, 
and  De  Taatet  v.  Carroll,  1  Starkie,  88. 

HuUock,  Serjeant,  for  the  plaintiffs. — This  was 
a  fraodulent  preference.  In  De  TasteVs  case 
-  there  were  circumstances  of  menace  which  over- 
came the  free  will  of  the  party.  But  here  was 
ao  menace ;  no  legal  coercion.  The  bankrupt 
was  merely  pressed  for  a  remittance  to  cover  a 
dishonottred  bill.  His  act  was  voluntary ;  and, 
as  part  of  the  flour  had  been  sold,  the  contract 
could  not  be  rescinded  on  the  alleged  inferiority  of 
the  quality.    The  importunity  of  a  creditor  is  not 
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iaconsisteiit  with  a  fraudulent  preference.   Single-       isi7« 
ton  V.  Butler,  2  Bos.  and  Pull.  283.    The  test  of  a     ^"^^ 
fraudulent  preference  was  this :   if  the  act  done  and  Another 
confer  a  benefit  upon  the  creditor^  and  none  upon  ^- 

the  bankrupt ;  redeeming  him  from  no  difficulty  or  ^nd  Others. 
presBure;  not  thereby  enabling  him  to  go  on  any 
longer  as  a  solvent  man  ;  but  leaving  him  precisely 
in  the  8«une  situation  as  before;  such  act  falls 
within  the  meaning  of  a  'fraudulent  preference. 
Thornton  v.  Hargreaves,  7  East.  554. 

Wood,  Baron. — A  creditor,  who  believes  his  . 
debtor  to  be  embarrassed,  may  press  him,  and  ob* 
tain  a  transfer  of  his  property,  though  the  transfer 
take  place  on  the  eve  of  bankruptcy.  The  law 
presumes  the  transfer  to  be  fraudulent  only  where 
it  is  voluntary.  If  made  under  force  or  terror, 
the  bankrupt  cannot  be  said  to  yield  to  favour, 
but  to  fear.  A  voluntary  disposition  explains  it- 
self: it  is  an  act  moving  from  the  trader;  and 
a  bankrupt  cannot  be  a  volunteer,  who  has  no 
choice  but  to  yield  the  thing  demanded,  or  to  go 
to  prison.  In  this  case,  I  think,  the  flour  was 
not  to  be  considered  as  property  simply  and  abso- 
lutely vested  in  the  bankrupt;  but  the  contract 
was  still  open.  Proctor  objected  to  the  quality. 
That  objection  is  still  unsettled  when  an  order 
is  given  to  the  factor  to  return  it.  The  bankrupt, 
till  acceptance,  had  a  right  to  rescind  the  contract. 
In  this  view  of  the  case  it  steers  clear  of  the 
question  of  fraudulent  preference.  But,  as  it  may 
be  said  that  this  objection  to  the  quality  was  to 
screen  a. transaction  which  was  in  substance  a  frau- 

VOL.  I.  tL 
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1817.       dulent  preference^  I  shall  leave  it  to  the  Jury,    I 
^*'*^''"^'     think  it  a  fair  transaction. 

Reed 
and  Another 

V.  Verdict  for  the  defendants. 

Ayton 
and  Others* 

HuUock,  Serjeant^  and  Wilkinson,  for  the  plaintiffs. 

Scarlett,  and  Littledale,  for  the  defendants. 
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HtTTCHiNsoN  and  Another^  Assignees  of  Wardell, 
a  Bankrupt^  v.  Gascoigme^  Esq. 


T 


ROVER  against   the   sheriff  of  Yorkshire.  ^^^^^^^ 
The  question  was^  whether  Wardell  was  a  asfoeraide- 
trader  within  the  meaning  of  the  bankrupt  laws.  SiTmoney  of 
Wardell  was  an  attorney  principally  engaged  in  5fo?hCTpe?"^ 
conveyancing ;  but  he  was  frequently  employed  to  J^^;^  „'^''  *** 
put  out  money  upon  bond  or  mortgas^e.  in  which  •ecuriaes, 

.  u^   •       1  C4  J         •         *u  charging,  In 

cases  he  obtained  a  profit  upon  drawing  the  secu^  addiuon  to  hu 
rities.     It  was  in  evidence^  that  several  persons,  p^ing^t^^se^ 
not  otherwise    his  clients,  had  deposited  money  compilation 
with  him  for  the  express  purpose  of  putting  it  ("« »*ttcr  by 
out;  and  persons  in  want  of  advances  often  ap-  and  who  unites 
plied  to  him  for  loans.      He  used  frequently  to  uon wUhuie 
place  deposits  left  with  him  in  a  banker's  hands,  in  convcy'Licerl 
his  own  name,  till  he  got  customers  to  take  it :  wuhin^thr***' 
he  then  drew  the  deeds,  and  charged  procuration  meaning  of 

,        .  -     .  ,     .  the  bankrupt 

money.  In  th^  course  of  six  years  several  thou-  laws. 
sand  pounds  had  been  deposited  with  him  for  this 
purpose,  which  he  put  out  upon  securities.  No 
particular  securities  were  pointed  out  to  him,  but 
he  chose  them  himself.  Persons  often  applied 
to  him  to  borrow  money,  and  others  to  get  them 
mortgages,  bonds,  annuities^  &c.  This  was  the 
principal  part  of  his  business.  He  was  described 
in  the  commission  of  bankrupt  as  a  money  scri- 
vener. 

Richardson  and  TindaU,  for  the  defendant,  con- 
tended, that  WardeU  was  not  liable  to  the  bank* 
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1817.  rupt  laws.  A  person^  indeed^  may  unite  with 
v^%^^/  ^^^  business  of  an  attorney  a  business  which  will 
uid  Another  subject  him  to  bankruptcy.  But  what  was  the 
^-  business  of  a  scrivener?  It  was  a  substantive  in« 
A^coicNE.  jjgpgj^jjg^^  business  of  itself,  and  not  an^ncident 
to  the  business  of  an  attorney.  Scriveners  are  first 
mentioned  in  the  statute  of  21  of  James.  Bankers 
were  formerly  not  known  in  this  country;  and 
scriveners  were  then  employed  to  invest  money 
in  private  securities.  Their  business  was  super- 
seded by  bankers,  and  the  facility  of  investing; 
money  in  government  stock.  Wardell  was  not, 
properly  speaking,  a  scrivener.  It  is  true  that  he 
received  his  clients'  money ;  that  he  laid  it  out,  and 
charged  a  procuration  fee;  but  this  was  only  in 
cases  where  the  money  passed  directly  from  the 
lender  to  the  borrower.  But  he  did  not  do  this  as 
a  means  of  general  business.  Recourse  was  had 
to  him  only  in  the  character  of  an  attorney.  He 
was,  substantially,  a  solicitor  and  conveyancer. 
Procuration  money  was  a  profit  incidental  to  this 
business.  Two  things  must  concur  to  constitute  a 
scrivener. — 1.  He  must  get  into  his  hands  the 
money  or  securities  of  other  persons  upon  truH 
and  credit.  2.  He  must  follow  it  as  a  business 
and  trade  generally.  They  cited  Ex  Parte  War^ 
retty  2  Sch.  and  Lef.  414.  and  Adams  v.  MaUtin, 
3  Camp.  534. 

Scarlett,  for  the  plaintiffs.*— This  man  vr^s  a 
scrivener,  and  an  attorney  also.  He  united  the 
profits  of  the  two  trades.  It  is  the  business  of 
an  attorney  to  prepare  securities  for  the  advance 
of  money,  (o  investigate^  to  repomnicnd,  or  to  re* 
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jeet  them :  but  it  is  not  his  business  to  chai^^       istr. 
procuration   fees  for  negociating  loans  ;   still  less     ^^^"^-^^ 
is  it  his  business  to  become  a  resort  for  bor-  ^^^^^^^ 
rowers  and  lenders^  receiving  a  remuneration  from         v. 
both  ;  not  simply  for  the  deeds  be  prepares,  but  G^^^^^'o^s* 
for  the  intercourse  he  facilitates,  and  the  benefit 
he  confers  by  pecuniary  negociations.     This  case 
was  clearly   distinguishable  from  the  cases  cited. 
He  dwelt   particularly   upon    the  expressions  of 
Lord  C.  J.  Gibbs,  in  the  conclusion  of  his  judg- 
ment in  Adams  v.  Malkin. 

Wood,  Baron  — I  have  no  doubt  upon  this  case; 
there  is  sufficient  evidence  that  the  bankrupt  car- 
ried on  the  business  of  a  money  scrivener;  and 
his  uniting  it  with  the  business  of  an  attorney  will 
not  exempt  him  from  the  bankrupt  laws.  If  he 
had  received  money  as  a  mere  channel  to  convey 
it  from  a  borrower  to  a  lender,  or  from  one  client 
to  another  client ;  deriving  his  profit  irom  dra\ying 
the  securities,  and  the  business  of  an  attorney  and 
a  conveyancer  in  which  such  a  transaction  might 
incidentally  Engage  him,  he  could  not,  in  propriety, 
be  called  a  money  scrivener.  But  he  is  not  a 
channel,  bat  a  depository  of  the  money  of  other 
persons,  who  come  to  him,  not  simply  in  his  cha- 
racter of  an  attorney,  but  as  a  money  agent.  He 
receives  their  money ;  he  places  it  in  his  banker's 
hands  in  his  own  name.  He  is  trusted  with  it 
to  lay  it  out  in  securities  generally,  at  his  own 
discretion;  and  he  demands  a  remuneration  for 
so  doing.  It  does  not  signify  whether  he  receives 
}t  as  procuration  money,  or  in  any  other  name  or 
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1817.      shape.    It  is  substantially  the  business  of  a  scri- 
v^v-^/     vener. 

SS'Sher  Verdict  for  the  pkintiff. 

Gascoxgnb.       Scarlett,  and  HuUock,  serJeant^  and  WWdmon, 
for  the  plaintiffs. 

Richardson  and  Tindall  for  the  defendant. 


Cominissions  of  bankruptcy 
against  attornies,  which  have 
been  frequent  of  late  years, 
have  arisen  from  an  insensible 
and,  apparently,  an  uninten- 
tional transition  of  the  profes- 
sion and  business  of  an  attor- 
ney, into  the  Incratiye  recdr- 
ing  and  putting  out  of  the  mo- 
ney of  his  clients,  which  was 
formerly  the  exclusive  occu- 
pation of  a  scrirener.  As  an 
attorney,  it  is  totally  unneces- 
sary to  say,  that  no  man  is 
subject  to  the  bankrupt  laws, 
as  he  neither  buys  nor  sells, 
nor  puts  his  own  or  other  per- 
son's property  to  risk.  It  is  a 
profession,  and  not  a  trade. 
This,  of  itself,  is  a  sufficient, 
and  indeed  the  sole,  distinction. 

But  if  to  the  business  of  an 
attorney  he  yoluntarily  adds 
that  of  a  lucrative  taking,  and 
letting  out  of  the  money  of 
other  persons,  he  manifestly 
superinduces  the  trade  of  a 
scrivener.  And  as  a  scrivener, 
he  becomes*  not  only  by  the 


express  words  of  the  statute  of 
21  James  I.  cap.  19,  but  by 
the  whole  scope  and  construc- 
tion of  the  bankrupt  laws,  a 
trader,  and  of  course  subject 
to  bankruptcy. 

It  seems  an  error,  however, 
to  confound  the  description  of 
a  banker  and  a  scrivener,  and 
to  consider  the  scrivener  as 
having  only,  in  earlier  times, 
preceded  the  banker.  The 
fact  seems  to  be,  that  the  scri- 
vener more  nearly  resembles 
the  modern  stock-broker  than 
the  banker.  The  office  of  the 
scrivener  was  to  receive  and 
employ  his  customer's  money 
to  the  best  advantage,  for 
which  he  obtained  a  commis- 
sion from  borrower  and  lend- 
er. If  he  united,  as  probably 
some  did,  the  profession  of  an 
attorney,  he  made  an  addi- 
tional profit  by  the  prepariog 
of  the  securities.  It  U  unne- 
cessary to  insist  that  such  a 
description  of  business  is  Im- 
mediately within  the  aim  and 
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intent  of  the  bankrupt  laws. 
The  scriTener  web,  howeTer, 
(upon  some  occasaoos  only^)  a 
banker.  The  modern  banker 
was  the  ancient  goldsmith. 
The  scrtrener  laid  out  the  mo* 
ney  entrusted  to  him  for  his 
customers.  The  banker  re- 
oeifes,  and  lays  it  out  for 
himself.  This  is  the  distinc« 
tion. 

The  scriTener  has  been  super* 
seded  in  modern  times  partially 
by  the  stock-broker;  and,  in 
some  d^ree,  though  slightly,  by 
the  banker.  The  quantity  of 
public  stock,  and  government 
securities,  afford  every  one  an 
easy  opportunity  of  inTesting 
property ;  and  there  is  no  lon- 
ger any  necessity  of  seeking 
out  agents  to  find  a  profitable 
employment  for  money.  But 
it  is  not  to  be  inferred  from  any 
of  the  cases  that  an  attorney 
becomes  a  scrivener  merely  be- 
cause he  receiTCs  money,  and 
by  the  direction  of  his  clients, 
invests  it  in  securities ;  charg- 
ing his  legal  fees  on  the  deeds, 
and  a  professional  compensa- 
tion for  his  labours.  The  dis- 
tinction is,  he  must  not  make 
the  reeeiying  and  letting  out  of 
money  his  business  and  occu- 
pation ;  nor  must  he  b^  in  the 
habit  of  taking  (what  would 
certainly  be  regarded  as  the 
peculiar  profit  of  the  scrivener) 
ji  compensation  for  such  put- 
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ting  out,  beyond  his  profes-  1817. 
sional  fees.  He  must  not,  in  v«^*v^ 
fact,  take  either  procuration  Hutcuinsox 
money  or  commission ;  {as  ^nd  Another 
such)  for  this  would  be  trading. 
In  a  word,  in  all  his  trans- 
actions the  character  of  an  at- 
torney must  be  uppermost;  and 
when  he  appears  in  the  func* 
tion  of  putting  out  the  money 
of  his  employers,  such  putting 
out  must  be  inddenlal  only 
and  collateral  to  the  business 
of  an  attorney.  In  the 
same  manner,  and  upon  the 
same  principle  as  a  farmer, 
or  landholder,  having  a  brick* 
field,  or  a  fishery,  upon  his 
estate,  may  make  up  the  bricks, 
or  salt  the  fish^  of  that  field 
or  fishery,  because  forming  an 
incidental  part  of  his  general 
produce ;  and  because  such  an 
operation  is  necessary  to  its 
sale.  This,  in  fact,  contains 
the  whole  principle,  both  of  the 
law,  and  of  its  dastinotions. 

But  it  becomes  necessary  to 
enter  more  extensively  into  this 
question,  as  a  practice  is  now 
becoming  very  general  of  su- 
ing out  commissions  of  bank- 
ruptcy against  at tornies  as  mo- 
ney scriveners;  a  practice 
which,  it  is  hoped,  the  courts 
will  discourage  to  the  utmost 
limits  of  the  law ;  as,  upon  one 
part,  it  tends  to  degrade  a  libe^ 
ral  profession ;  and,  upon  th^ 
other,  it  appears  to  bo  an  uii« 
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1817.  wortby  artifice  to  extend  the 

^^^1^^^^^^^  rigour  of  a  law,  almost  penal, 

Hutchinson  to  cases  ne?er  within  its  con- 

and  Another  templation.     The  21  Jac.  I. 

Gascoigne.    ^-  '^-  ^^'^  ^^^  ^"*  ^'^  ^^'^*" 
introduced  scrireners  as  sub- 
ject to  the  bankrupt  laws.  The 
words  are,  a  person  ^'  that  uses 
the  trade  and  profession  of  a 
scriyener,  receiving  other  men's 
monies  or  estates  into  his  trust 
or  custody."     This  is  a  legisla- 
tiye  exposition   of  what  was 
meant  by  the  term  scrirener. 
In  this  statute  the  business  of 
a  scrivener  is  described    as  a 
trade  or  profession  ;  that  is,  a 
profession  so  connected   with 
trading,   that   the    l^islatufe 
was  doubtful  by  what  term  to 
describe  it.      It  is  to  be  hi- 
mented  .that  the  business  of  a 
'  scrivener,  technically  as  such, 
having  totally  passed  away,  we 
are  left  to  collect  what  it  for- 
merly was  rather  from  the  loose 
description  of  those  times,  than  i 
from  any  thing  we  see  amongst 
ourselves.  It  appears,  however, 
from  Stowe,  that  a  company  of 
scriveners  was  incorporated  In 
London,  in  the  reign  of  James 
I.  Book  5.  p.  SOO. ' 

III  2  Eq.  Cases  Abr.  707, 
tfome  notion  may  be  deduced  of 
the  proper  occupation  of  a  scri« 
vener  from  the  cases  there  re- 
ported; see  likewise  Viner's 
Abridgment,  Vol.  19.-  p.  289. 
It  appears  from  these  cases, 


that  he  was  neither  the  Atti^u 
ney,  nor  the  banker ;  he  did 
not  prdsecote  suits  and  actions ; 
he  did  not  prepare  conveyanc- 
ing as  a  matter  of  general  bu- 
siness;   nor  did  he,  like  the 
banker,  become  a  general  de- 
pository of  the  money  of  ano- 
ther, the  mere  agent  of  an  ac- 
count current.     lie  was   em- 
ployed to  find   out  securities 
for  the  profitable  investment 
of  money  ;  his  discretion  was 
trusted  on  these  occasions ;  pro- 
perty was  deposited  with  him  ; 
and  the  money  of  his  several 
customers  was  probably  allow- 
ed to  accumulate  in  his  hands, 
whilst  he  was  occupied  in  such 
search.      It  appears  likewise, 
from  the  old  cases,  that,  like 
our  factors   and  brokers,  he 
became,  upon  some  occasions, 
guarantee  for  his  own' transac- 
tions, upon  the  manifest  mer- 
cantile reason  of   the  parties 
being  better  known    to    hln 
than  they  were  to  each  other. 
Here,     therefore,    were  'two 
functions,  which  at  once  con- 
stituted   him    a   trader,    and 
brought  him  within  the  com- 
pass of  the  bankrupt  laws ;  and 
the  absence  of  which,  In  the 
character  of  an  attorney,  af- 
fords the  main,  and  indeed  the 
sole  distinction  between    the 
two.    The  getting  the  monies 
and  estates  of  other  men  into  bis 
possession ;  being  trusted  with 
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tkem  ;  dealing  with  them  upon 
bis  own  discretion  in  the  course 
of  trade;  and  this,  not  incU 
dentalljT,  but  as  the  general 
and  discriminating  habit  of  his 
occapation. 

But  these  pHnciples  will  bet- 
ter appear  by  subjoining  the 
caset^y^hich  must  necessarily  be 
done  at  some  length,  which  the 
importance  of  the  enquiry  must 
eicnse*  In  Ecepsuie  BurckalL, 
]  Atk.  141,  Lord  Hardwkke 
says,  '^  a  scriTener  comes  with- 
in the  meaning  of  the  words 
bankers,  brokers,  and  factors, 
used  in  b  Geo.  II."      In  Ex 
parie  WHson,  1  Atk.  217,  the 
same  aathority  says,  '^  a  scri- 
Tener does  not  keep  an  open 
shop ;  and  yet,  as  he  receires 
money  belonging  to  otlier  peo- 
ple, and  places  it  out  on  secu- 
rities, which  is  the  business  of 
a  tcrtyener,  he  may  become  a 
bankrupt."       In    IVilieU    r. 
Chambersj  Cowper  814,  Lord 
Manffieldy  speaking  of  a  scri- 
Tcner,  says,  that  "  he  under- 
stands  a  scrivener  to  be  a  per- 
son who  was  employed  to  lend 
out  monpy  for  others  on  secu- 
rity, and  got  procuration  mo- 
ney in  the  trausaotion."     In 
Hamp$on  ▼.  Harrison^  3  E»p. 
1.  N.  P.  .556,  per  Lard  Ken. 
.yoHj  ^^  It  is  impossible  to  sup- 
pose that  every  man  who  re- 
ceives the  money  of  another 
into  his  posseasioD)  and  makes 


6asooi«ks« 


some  kitid  of  nfte  of  it,  thereby         )  gi  7. 
beootoes  a  BCrivener.    Such  a     v^V*^/ 
doctrine  would  subject  parties  Hutchimsok 
to  the  bankrupt  laws  to  whom  »«*  Another 
the  law  never  intended  them  to 
extend.     It  would  extend  to 
the  steward  and   receiver  of 
landed  property  ;  and,  in  fact, 
to  every   person  in  buiinett. 
When  the  statute  passed,  the 
bttsioess  of  a  scrivener  was  well 
understood ;   the  statute  had 
those    particular    persons    in 
view  who,  eo  nomine^  carried 
on  the  bttsiness  of  a  scrivener. 
The  acts  relied  on  to  consti- 
tute a  scrivener  must  apply  to 
persons  who  used  to  act  as 
they  did,  not  where  a  person 
receives  and  pays  money  as  the 
baoikrupt  in  the  present  case 
has   done."       His  .  lordship, 
therefore,  determined,  that  a 
clerk  in  the  custom i-house,  who 
took  del>entures  for  merchants, 
and  had  a  commission  allowed 
on  the  receipt  of  them,  and 
employed  the  money  which  he 
so  received  in  discounting  bills 
for   his  own  nse,   was  not  a 
scrivener  within  the  meaning 
of  the  bankrupt  laws. . 

The  next  case  of  importance 
is  the  case  of  £x  parte  IVar* 
ren,  2  Schoal.  and  Lefroy ,  4 14« 
In  that  case  it  was  decided, 
that  a  scrivener,  within  the 
meaning  of  the  baokrilpt  laws, 
was  a  person  having  money  put 
into  his  hands  to  lay  out  on 
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1817.        tecmity ;  and  laying  it  ont  ac- 

V^V^^      cordingly     in     the    ordinary 

HirrcRiNsoN  course  of  his  dealing,  and  mak- 

and  Another  log  profit  by  taking  a  com* 

^      ^*  mission  :  but  that  a  practising ' 
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attorney,  acting  m  the  common 
and  ordinary  business  of  his 
profession,  did  not,  by  occa- 
flional  negotiations  of  loans  of 
money,  for  which  he  received 
procaration  fees,  thereby  be- 
come a  scrivener  within  the 
meaning  of  the  bankrupt  laws. 
In  this  case,  Lord  C.  J.  Downesy 
who  assisted  Lord  Redesdaicj 
observes,  that  he  understood  a 
scrivener  <^  to  be  a  person  who 
is  in  the  habit  of  receiving  mo- 
ney from  his  employers  for  the 
purpose  of  laying  it  out  in  se- 
curities for  them."  The  Lord 
Chancellor,  in  a  very  elaborate 
judgment,  says,  <^  This  distinc- 
tion may  be  fairly  drawn  in 
every  case,  via.  whether  the 
business  transacted  was  inci- 
dental to  the  character  of  an 
attorney  or  solicitor,  or  dis- 
tinct from  it.  The  statute  of 
91  Jac.  I.  c.  19.  uses  the  words 
irade  or  profestion  of  a  scrive- 
ner. The  old  word  ekemtance 
being  ont  of  use,  it  had  become 
doubtful,  whether  a  scrivener 
was  included  in  the  act ;  and 
therefore  (it  should  seem)  these 
words  were  introduced.  In 
this  statute,  the  business  of  a 
scrivener  is  described  as  a  trade 
#r  profession.    When  we  look 


to  what  has  been  the  construc- 
tion of  this  act  in  England,  it 
is  pretty  clear,  particularly 
from  expressions  attributed  to 
Lord  Hardwkkey  what  persons 
were  within  the  description  of 
a  scrivener.  Under  the  old 
act  were  included  persons  who 
really  did  carry  on  a  species 
of  trade,  much  the  same  as 
that  of  bankers  or  factors ;  that 
is,  they  took  property  into 
their  hands  with  which  they 
were  entrusted;  taking  profit 
by  way  of  commission ;  but,  ge* 
nerally,  taking  the  commission 
only  from  the  person  who  bor- 
rowed the  money,  and  not  from 
the  persons  whose  money  was 
lent.  In  process  of  time  the 
character  of  scriveners  became 
uncommon,  because  dealings 
in  money  had  increased  to 
such  a  degree,  that  new  de- 
scriptions of  persons  arose  wlio 
transacted  the  business,  which 
had  been  before  transacted  by 
scriveners ;  persons  who  acted 
as  bankers ;  and  persons  who 
acted  as  brokers :  the  former 
receiving  and  paying  money  as 
directed  by  their  principal ;  the 
latter,  negotiating  transactions 
of  borrowing  and  lending.  It 
was  thought  necessary  to  make 
these  persons  liable  to  the 
bankrupt  laws  by  express 
words ;  and,  accordingly,  this 
was  done  by  5  Geo.  IL  A 
factor  did  not  come  i^ithin  the 
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docription  of  the  former  laws ; 
becaose,  though  he  bought  and 
sold,  it  was  not  for  himself, 
but  for  others :  and,  with  re* 
spect  to  factors,  brokers,  and 
bankers,  the  policy  seems  to 
have  been  this;  that*as,  in  the 
nature  of  their  dealing,  they 
did,  in  a  certain  way  of  trade, 
get  other  men's  money   into 
their  hands,    and  might  deal 
fraudulently  br  unfortunately 
with  it,  they  became  proper 
objects  of  the  bankrupt  laws. 
This  was  exactly  the  reason 
for  which  a  scrivener  was  coq- 
eidered  as  a  proper  object  of 
those  laws  by  the  statute  of 
James  the  First ;  because,  he 
got  into  his  hands  the  money 
of  other  men  in  the  ordinary 
course  of  his  dealing.     But  it 
is  not  merely  handling  other 
men's  mooey  which  makes  a 
man  a  proper  object  of  these 
laws:  he  must  get  that  money 
into  his  hands  in  a  course  of 
trading,  whether  that  trading 
be  for  his  benefit  only,. or  for 
other  men's  also,  as  in  the  case 
of  a  factor.    It  is  not  to  be 
implied  that   every    attorney 
who  transacted  a  loan  of  mo- 
ney, and  took  money  for  trans- 
acting the  loan,  was  subject 
to  the  bankrupt  laws.     Lord 
Kenyan^  in  the  case  of  Hatn' 
Man  ▼.  Harrison^  2  Esp.  N.  P. 
j55,  determines^  that  the  mere 
jreceifiog  of  other  men's  mo- 


ney, charging  a  commission  on         1817. 
the  receipt^  and  employing  the      v^V^^ 
money  whilst  in  his  hands,  for  Hutchinsok 
hiii  own  benefit,  did  not  make  ^^^  Another 
a  man  a  bankrupt.     I  think,  ^      ^' 
therefore,    it    must    now    be 
pretty   well  understood,   that 
an  attorney,  or  solicitor,  act-      • 
ing  in  his  common  and  ordi-  ' 

nary  business,  and  merely  tak- 
ing procuration  money  on  a 
loan,  does  not  thereby  become 
a  scrivener  liable  to  the  bank- 
rupt laws.  But  Mr.  Warren 
is  now  represented  to  be  stand- 
ing as  a  person  in  a  difierent 
situation;  as  a  person  gene^ 
raiijf  known  as  dealing  in  a 
different  character;  as  dealing 
for  loans  of  money;  having 
money  put  into  his  hands  to 
lay  out  upon  securities;  and 
laying  it  out  accordingly  in  the 
ordinary  course  of  the  trade  of 
a  scrivener,  within  the  mean- 
ing of  the  statute^of  James  the 
First,  ff  this  case  can  be  esta- 
blished  the  commission  must 
stand.  An  issue  was  directed 
to  a  court  of  law,  and  Warren 
was  found  not  to  be  a  broker 
or  scrivener  within  the  mean-  * 
ing  of  the  bankrupt  laws. 

The  case  next  in  order  is 
Ex  parte  Malkin^  which  was  a 
petition  to  the  Lord  Chancel- 
lor Eldon  (June  1813)  to  su- 
persede a  commission  against 
one  Adamsy  who  was  described 
in  the  commission  1^  a  scrlve* 
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1817.        ^^^i  dealer,  and  chaptnan,  &c. 
V^V^-^      The  evidence  to  support  the 
HrrcuiNsoN  tradiog  was   principally  pro- 
and  Another  duced  from  his  own  books  and 
^       ^*  papers ;  and,  so  far  from  pror- 

Ing  that  he  was  a  scrivener, 
it  merely  proved  that  he  was  a 
practising  attorney.     The  acts 
relied  upon  to  prove  Adams  a 
scrivener  were  transactions  in 
which  he  had  been  concerned 
for   several  clients  from  1800 
to  1  ^11 ,  purchasing  and  selling 
estates ;  receiving  and  account- 
ing for  the  interest  of  the  mo« 
ney  whilst  in  his  hands ;  n^o- 
tiating  loans  on  mortgage  and 
annuity;    receiving  bills  and 
other  property  ;  inventing  part 
in  security;  and  retaining  part 
to  answer  occasional    drafts. 
In  support  of  the  petition,  the 
cases  above  cited,  of  Ex  parte 
Warren^  Willett  v.  Chambers^ 
and  Hamson  v.  Harrison^  were 
relied  upon.     Against  the  pe- 
tition it  was   contended,  that 
the  sound  distinction  had  been 
taken  by  I^rd  Mansfield^  in 
the  case   in   Cowper,   814. — 
♦'  That  an  attorney   who,  in 
*    addition  to  the  profit  derived 
from  preparing  the  instrument 
in   money  transactions,  takes 
also  commission  or  procuration 
money,  may  be  a  scrivener." 
The  Lord  Chancellor,  in  giving 
judgment,  thus  expresses  him- 
self, ^'  The  notion  amongst  old 
conveyancers  was,  that  a  scri- 


vener, who  drew  the  deedi, 
could  make  no  charge  for  that ; 
that  his  procuration  included 
all.     In  the  annuity  act  the 
legislature,  speaking  of  an  at- 
torney taking  more  than  10^* 
per  cent,  for  procuring  a  loan, 
did  not  conceive  that,  by  thM 
description,    they    reached    a 
scrivener ;  as  there  is  a  distinct 
description  of  him,  (vide  tlie 
17th  Geo.  III.  c.  26.)     I  have 
certainly  heard  a  scrivener  de- 
scribed as  a  person  taking  a 
procuration  for  procuring  mo- 
ney,  and  that    included    all. 
He  could  not  unite  the  twb 
professions,  and  make  a  double 
charge.  The  practice  of  a  scri- 
vener'charging  procuration  mo- 
ney arose  upon  this ;  that  his 
charge  as  an  attorney  was  ille- 
gal, unless  he  was  an  attorney. 
Lord    Keni/on — I    remember, 
said,  that  if  an  attorney,  engag- 
ed in  the  afiairs  of  a  family, 
and  laying  out  their  money  in 
mortgages,  was  employed  only 
in  conveyancing,  his  bill  could 
not  be  taxed,  as  if  he  had  car- 
ried  on  suits;  and  attomies. 
Instead  of  making  out  bills  for 
conveyancing,  charged  procu- 
ration, in  order  to  avoid  taxa- 
tion.   My  own  notion  upon 
the  subject  is,  that  if  an  at- 
torney takes  procuration   fdr 
loans  as  well  as  his  fees  as  an 
attorney,  acting  in  the  former 
capacity  to  such  a&  extent  as 
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to  afford  eyidt ace  of  his  inten- 
tioB  always  to  d»  $o^  he  may 
be  the  object  of  a  commission 
as  a  scriTODer.  It  can  never 
be  represented  that  every  at- 
torney' is  a  scrivener.  The 
professions  are  very  different : 
in  fact^  the  same  person  may 
be  both  ;  but  then  it  mast  be 
ascertained  in  which  transac- 
tion  he  is  the  one  or  the  other ; 
and  I  very  much  doubt  whe- 
ther the  policy  of  the  law 
would  permit  him  to  be  both 
in  the  same  transaction,"  2 
Vesey  and  Beames,  31.  Is- 
aaes  were  directed  to  try«  first, 
whether  Adam§  was  a  scrive* 
ser ;  secondly,  whether  he  was 
a  broker.  At  the  trial  of  th» 
issue  in  the  court  of  Common 
Pleas,  vide  3  Camp.  534,  some 
evidence  was  brought  forward 
whidi  had  not  been  presented 
to  the  Chancellor  upon  the  pe- 
tition. It  appeared  that 
Adams,  in  all  the  transaction, 
relied  upon  to  prove  him  a 
scrivener,  had  acted  in  the  or- 
dinary bosiness  of  an  attorney ; 
that  the  attorney  was  alwaya, 
and  en  every  occasion,  predo- 
minant; that  some  of  his  re- 
lations. Indeed^  having  no 
banker  of  their  own,  had  de- 
posited money  and  bills  with 
bin  to  be  deposited  with  kit 
banker.  In  the  negotiation 
Car  the  sale  of  estates,  of  which 
there  weie  mly  three  infta^cea, 


he  had  received  rent,  and  as-  1817. 
sisted  in  procuring  the  loan  of  ^*<^^V^^ 
money;  but  then  he  had  Hutchinsok 
drawn  the  mortgage  deeds  as 
an  attorney.  It  did  not,  how-  QAscoiaNb 
ever,  appear  that  he  was  ever 
intrusted  with  the  money  of 
any  persons  to  lay  out  for 
them  at  his  discretion;  al- 
though he  was  sometimes  the 
hand  employed  by  one  party 
to  deliver  over  the  money  to 
another,  when  it  was  advanced 
and  when  it  was  repaid.  Ho 
was  not,  however,  in  any  coih- 
prehensive  meaning,  the  depo- 
sitory of  the  money  of  his 
clients;  nor  was  it  proved,  in 
any  one  instance,  that  he  had  , 
the  money  of  other  men  in  his 
general  trust  and  custody.  He 
was  employed  principally  in 
negociating  pecuDiary  transac- 
tions  ;  as  a  channel  from  bor- 
rower to  lender,  and  not  as  a 
depository. 

Lord  Chief  Justice  Gibbs, 
who  tried  the  issues,  thus  ex- 
presses himself  in  the  re- 
.port: — "The  person,  to  be 
considered  a  scrivener,  must 
carry  on  the  trade  or  profes* 
sion  :  it  must  be  an  occupa- 
tion to  whkh  he  resorts  isi 
order  to  get  his  living,  To  bo 
a  scrivener  within  the  mean* 
ing  of  the  statute,'  he  must 
likewbe,  in  the  coarse  of  this 
oocapation,  receive  other  men's 
monies  into  his  trust  or  cus- 
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1817.  tody.  It  appears  from  the  old 
v^^v^^  cases  that,  before  bankers  and 
Hutchinson  brokers  urere  so  easy  to  be 
and  Another  found,  the  scrivener  was  the 
^      ^'  person     with     whom    people 

'    were    accustomed    to  deposit 
their  money,  in  order  that  he 
might  lay  it  out  for  them  M'hen 
he  should  find  a  proper  oppor* 
tunity.    The  scrivener  in  the 
mean  time  had  the  use  of  it, 
and  conid  not  be  questioned 
for  the  profit  he  made  of  it 
till  he  laid  it  out:  he  was 
trusted  as  a  banker.    It  was 
not  a  specific  sum  which  in 
monies  numbered    he  was  to 
keep  in  his  chest;    he  gave 
credit  for  it  to  the  party,  who 
had    sufficient    confidence   In 
him  that  he  woald  lay  it  out 
to  advantage,  so   soon  as  an 
opportunity  offered.     At  the 
present  day,  the  banker  occu- 
pies one  department  of  the  bu- 
•iness  of  the  scrivener,  by  being 
the  depository  of  the  money  ; 
end  the  attorney  the  other  by 
drawing  the   securities.     The 
banker  would  not  be  an  attor* 
ney,  though  he  were  occasion- 
ally  to  fill  up  bonds  for  his 
cu!itomers;  nor  does  the  at- 
torney   become    a    scrivener, 
though,    on    particular  occa- 
sions, he  incidentally  has  the 
money   of  his   clients  to   lay 
out  for  them.     In  order  to 
make  a  man  a  money  scrirener, 
he  must  carry  on  the  business 


of  being  trusted  with  other 
peopIe*s  monies  to  lay  out  for 
them  as  occasion  offers.    It  la 
not  being  sent  with  the  money 
of  his  client,  or  receiving  It 
from  the  person  with*whonk 
his  client  may  have  previously 
contracted,  that  will  make  an 
attorney   a  money  scrivener. 
In  that  part  of  the  transaction 
be  is  no  more  than  a  person 
employed  to  fetch  and  carry. 
Having   negociated  the  loan, 
and    drawn    the    deeds,   the 
happening  to  receive  and  pay 
the  money  is  incidental  to  his 
business  of  an  attorney.     Nor 
If,  on  one  or  two  occasions^ 
money   were   deposited  with 
him  to  lay  out,  would  that 
constitute  him  a  money  scri« 
vener.    He  must  be  carrying 
on  generally  the  business  of  a 
money  scrivener.    That  must 
be  part  of  his  known  occupa- 
tion. Though  an  attorney  may 
have  incidentally  acted  as  a 
scrivener,  that  is  not  suliiclent : 
though  money  may  have  been 
deposited  with  him,  for  which 
he    was  afterwards  to  seek 
a    borrower,     a    few    Insu- 
lated  instances  of    that  sort 
occurring  In  the  course  of  his 
business  as  an  attorney  would 
not  bring  him  within  the  ope- 
ration of  the  bankrupt  laws ; 
for  that  would  not  be  ^  using 
the  trade  or  profession  of  1i 
acrivener,  receiving  other  men'i 
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moaies  or  estates  into  his  trust 
or  custody.' ''  —  Addressing 
himself  then  to  the  parts  of 
the  case  in  eridence,  his  Lord- 
ship proceeds  to  observe  upon 
a  negodatlon  l>etween  one 
Green  and  Jdams — ^^  If  Green 
had,  as  Adamt  represented, 
deposited  the  100/.  with  him 
till  (Adams)  could  find  a  bor- 
rower ;  pro  hoc  vice  he  would 
haTe  been  a  money  scriyener ; 
and  a  course  of  dealing  of  that 
description  would  render  him 
liable  to  the  bankrupt  laws, 
though  one  or  two  instances 
only  would  not  have  this  ef- 
fect." And  again,  in  another 
place,  he  obserres,  ^^  All 
(Adamt^s)  chafes  to  his  em- 
ployers are  the  common  and 
usual  charges  of  an  attorney* 
He  charges  for  his  trouble, 
whether  his  labours  have  been 
attended  with  a  fsTOurable 
or  unfaYourable  result.  How- 
eyer,  I  do  not  put  the  case 
upon  that  ground ;  for  if  he 
had  eren  chai^d  procuration 


1817. 


and  Another 

V. 

Gi.scoiaN£. 


money  or  commission,  this,  in 
my  opinion,  would  not  have 
made  him  a  scriToner,  unless  Hutchinson 
he  had  been  eniruUed  with 
money,  as  money  scriveners 
were  accustomed  to  be  when 
the  statute  passed.  And  I 
am  mclined  to  think  if  he 
had  been  entrusted  with  mo- 
ney, as  money  scriTeners  for- 
merly were,  he  would  still 
have  been  within  the  operation 
of  the  bankrupt  laws,  though 
he  had  not  received  procura- 
tion money  or  commission,  and 
had  made  the  usual  chaiges 
for  drawing  the  securities* 
The  effectual  point  to  consi« 
der  is,  whether  he  had  other 
men's  monies  or  estates  in  his 
trust  or  custody  as  a  scri* 
Tener."  The  Jury  found  that 
Adams  was  neither  scrivener 
nor  broker. 

N.  B.  See  further  on  this 
subject,  Hurdi.  Brtfdges^posU 
Sittings  In  the  Common  Plei^9 
after  Mich.  Term,  1817. 
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March  tS.  HUGHES  V.  MORLEY. 

j*;^*!***  r  I  iHIS  was  an  action  to  recover  the  amount 

detcndant  ~ 


T 


pleads  hift         JL    of  an  attorney's  bill  for  busini^33  dona  for 

certificate  in      ...    -       .  /  _  •■  o  ^  ^        mt        i 

bar,  the  plain-  tbe  aefenoant^  preriouB  to  June,  181a.  The  de* 
berty  togire  fendant^  who  in  that  month  had  become  bankrupt^ 
gami^ngat^Niii  ®"^  Subsequently  obtained  his  certificate,  pleaded 
to'wtiate^ie*'  ^'®  bankruptcy  generally.  Pdr  the  purpose  of 
certificate.  avoidiug  the  certificate,  the  plaintiff  proposed  to 
7th  section  of  prove  that  the  defendant  had  lost  five  pounds 
c!3o. we'tV  >n  one  day,  or  to  the  amount  of  100/.  at  vari- 
Bsinhe^^re  ^"*  timcs   withiu  the  year,  prior  to  the  issuing 

incorporated,     of  the   COmmissioU. 

i.  But  the 
plaintiff  must 

cvhie"nce*to  Scarlett,  for  the  defendant,  contended,  that  thie 

erec?^hether  p'^tntiff  was  not  at  liberty  to  prove  gaming  as 
he  will  give      a  bar  of  the  certificate  under  the  5  Geo.  11.  c.  30. 

evidence  of 

one  loss.  The  bankrupt  had,  by  that  statute,  the  privilege  of 
IT^oTofleve-  pleading  his  certificate  generally,  concluding  his 
amounting  to  P'®^  ^  the  country.  And  it  waJs  provided,  that 
100/.  ^  verdict  should  thereupon  pass  for  the  bankrupt, 

''  unless  the  plaintiff  in  such  action  could  prove  the 
certificate  obtained  unfairly^  and  by  fraud  ;  or  un- 
less he  could  make  appear  any  concealment  by  such 
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bankrupt  to  the  value  of  1(M/'  He  insisted^  there^ 
fore^  that  no  other  objections  could  be  taken  to 
the  certificate  at  ,A^'  Prius  except  payment  of 
money  for  obtaining  the  certificate^  or  a  conceal- 
ment of  property.  The  clause  on  which  the 
plaintifi^  rested  his  objection  was  the  ISth  clause* 
But  to  take  advantage  of  this  clause  for  the  pur- 
pose of  vitiating  the  certificate^  he  ought  to  have 
petitioned  the  Chancellor  against  the  allowance. 
It  was  not  to  be  discussed  at  the  trial. 
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isir. 


HUOHKS 
MOUET. 


ZiUkdide,  contra. 


Bayley,  Justice^  said,  that  he  would  reserve  the 
pointy  and  the  plaintiff  proceeded  in  his  case. 

A  witness  was  called,  who  swore  that  the  de« 
fendant  h&d  losty  within  one  day  in  the  year,  at 
the  house  of  the  witness,  5/.  at  cards.  The  plain- 
tiff^s  counsel  then  called  another  witness,  and  pro- 
posed to  prove  other  acts  of  gaming ;  but  the 
defendant's  counsel  objected,  that  the  plaintiff 
must  confine  himself  to  one  act,  in  the  same  man- 
ner as  if  he  had  replied  to  a  special  plea  of  bank- 
ruptcy. 

.  Baylby,  Ju8tice~I  am  of  opinion  that  he  must. 
I  shall  confine  the  plaintiff  to  evidence  of  one  act; 
and  he  must  elect  whether  he  will  give  evidence  of 
one  loss  of  52.  or  of  several  losses  amounting  alto- 
gether to  loot. 

The  Jury  disbelieved  the  plaintiff^s  witness,  and 
found  a  verdict  for  (he  defendant. 
Vol.  I.  «M 


1817. 


Hvaim 

V* 
MOUST. 
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LiitUdale  aqd  WilHamt  hr  the  plaintiff. 

SarkU,  VenaUeB,  and  Parke  for  the  defendant 


In  Easter  term  the  plaintiff 
obtained  a  mie  Nisi  for  a  new 
trial ;  and  cause  was  shewn  at ' 
Serjeants'  Inn,  in  Trinity  Ta- 
catton,  1817. 

ScarleU  and  Parke,  for  the 
defendant. — ^The  pointy  they 
said,  was  wholly  new.  That 
the  objection  of  gaming,  when 
taken,  had  always  been  by  pe» 
^tition  to  the  Chancellor  to  stay 
the  certificate.  And  that  it 
was  not  competent  to  raise 
this  ol]jection  at  Nisi  Prius, 
where  the  defendant  could  not 
be  prepared  to  answer  it 
They  relied  on  Esf  Pmie 
Itmsony  a  Yes.  614.  Whit- 
marsh,  288.  and  Ex  Parte 
J&niMtl,!  Rose,  331. 

Toffing  and  iMledahy 
contri* 

Per  Ctsriam.—Th»  7th  sec* 
tiouv  of  the  5  Geo.  II.  c  30. 
giTes  the  plaintiff  the  general 
plea  of  banlurnptcy.    Bat  it 


proTides,  that  this  plea  shall 
not  arail  him  in  two  instances. 
The  12th  section,  apon  which 
the  ol|ectioo  is  nitsed,  tlie* 
enacts,  that  nothing  in  this  act 
shall  be  construed  to  gtre  any 
benefit  or  adrantage  to  the 
bankrupt,  <<  who  hath,  or  shall 
have  lost  in  any  one  day,  the 
sum  or  Talne  of  5/.,  &c."  It  Is 
manifest,  therefore,  how  we 
must  understand  the  act.  We 
must  incorporate  the  12th  sec* 
tion  with  the  7th,  and  construe 
them  together.  The  practice 
has  been  unifenn  tp  admit  snck 
OTid^noe  at  Niei  Prisuj  and 
we  think  the  practice  correct. 
The  Court  (upon  the  merits  of 
the  case)  made  absolute  the 
rule  lor  a  new  trial,  thinking 
that  these  was  not  anffinient 
reason  Car  discredjftinf  th^  ac- 
count of  the  gambling  trans- 
action giTen  by  the  plaintiff's 
witness. 
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Taylor  v.  Hoomah. 


T 


IRESPASSy  for  breaking  and   entering  the     intreipass, 
plaintiff^s  house^   situated  in  the  parish  of  ^l^o  inde- 
derkenwM.-^Plen,  Not  Guilty.  ?Slt*1^  PJI; 

district,  as  St. 
.  Jokn*9  and  St. 

The  trespass  was  proved  to  have  been  com^  Jom^'t.in 
mitted  in  the  parish  of  St.  James's,  ClerkenwelL       thetrenp^rM  be 

stated  to  have 
beeo  com- 

Vaughan,  serjeant,    and   Comyn,    for  the  de-  "^^j^^^^ 
fendant,  obiected^  that  as  this  was  a  local  action^  generally,  and 

•*  be  proved  to 

and  there  were  two  independent  parishes  in  Clerk-  have  been 
enwell,  St.  John's,  and  St.  James's,  the  plaintiff  tibrparitb  of 
had  failed  in  his  proof.    Vaughan  mentioned  a  MS.  hiVfiSTfari- 
case^   the  name  of  which  he   did   not  recollect^  ^^^' 
which  was  U'ied  in  this  Courts  in  1808  ;  where^ 
in  trespass  for  breaking  and  entering  i^  dwelling- 
house^  it  was  described  in  the  declaration  to  be  in  the  * 
parish  of  Chelsea,  and  proved  to  be  in  St  Luke's, 
Chelsea,  which  was  held  to  be  a  fatal  variance. 

Best,  seijeant,  contra. — The  amount  of  the  ob- 
jection is  a  variance  between  the  allegation  in 
the  declaration  and  the  proof.    This  would  be 
a  fatal  olgection^  if  there  were  no  such  parish 
2M  3 
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Taylor 
HooMAir. 


as  Clerkenwell,  or  if  it  were  proved  that  the 
dwelling-house  was  in  another  parish.  But  it  is 
situate  in  ClerkenweU,  which  is  a  district  con-, 
taining  two  parishes.  ClerkenweU  may  be  con- 
sidered as  a  genus,  with  reference  to  its  two  di-« 
visions ;  and  there  was  no  necessity  for  any  further 
particularity. 

GiBBs^  C.  J — ^This  is  a  variance^  and  I  shall 
nonsuit.  I  rely  on  the  case  of  Doe  v.  Salter^  13 
East.  9.  That  was  ejectment  for  premises  which 
were  laid  to  be  in  Famham,  and  proved  to  be 
in  Famham  Royal.  It  was  contended^  that  the 
variance  was  fatal.  Mr.  Justice  Heath,  before 
whom  the  case  was  tried  at  ^isi  Prius,  thought  it 
was  not  material,  unless  the  defendant  could  prove 
there  were  two  Famhams.  The  Court  of  King's 
Bench  afterwards  held  the  direction  of  the  learned 
Judge  right ;  alleging^  as  their  reason^  ''  that  there 
was  no  other  Famham.''  The  defendant  has 
proved  here  that  there  are  two  Clerkenwelts. 
There  is^  therefore^  an  uncertainty. 

Best,  Serjeant^  and  Andrews,  for  the  plaintiff. 

Vaughan,  serjeant^  and  Comyn  for  the  defendant. 


In  trespass,  ejectment,  and 
penal  actions,  greater  certainty 
of  local  description  is  requi* 
site  than  in  actions  founded 
on  contract.  The  reason  is 
obYions :  as  respects  real  pro* 
perty,  or  injuries  done  to  it, 
the  venue  is  material ;   and, 

3 


therefore,  the  description  of 
place  is  not  formal,  but  of  the 
substance  of  the  wrong  al- 
leged, whilst  actions  on  con- 
tracts are  transitory.  In  as- 
sumpsit for  use  and  occupa- 
tion, for  example,  it  is  not  ne« 
cessary  to  state  in  what  parish 
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the  premises  are  situated;  and) 
if  the  parbh  be  described  by  a 
wrong  name,  it  is  immaterial ; 
at  least,  if  it  be  described  bj  a 
name  generally  known,  and 
which  conld  not  mislead  the 
defendant.  1  Tannt.  570.  The 
reason  is,  because  this  action 
is  broaght  on  the  personal 
contract.  But  in  replevin, 
which  is  a  local  action,  the 
parish  is  essential ;  and  a  Tari- 
ance  would  be  fatal.  So,  in 
an  action  on  the  case  for  a 
nuisance  in  erecting  a  weir,  if 
it  be  described  in  the  declara- 
tion to  be  at  ff.,  and  be 
proved  to  be  at  a  lower  part 
of  the  same  water  called  7., 
the  variance  is  fatal.  Shea  y. 
Wrigley^  2  East.  500.  And 
in  an  action  for  non-residence, 
which  is  a  penal  action,  where 
the  parish  was  styled  in  the  de- 
claration St.  Eihelburghy  and 
the  real  name  appeared  in  evi- 
dence to  be  SL  Eihelburga^  it 
was  held  to  be  a  fatal  variance. 


misan  V.  GOberiy  %  R  and  P. 
281.  But,  in  an  action  on  the 
case  for  setting  op  a  degrad- 
ing mark  before  the  plaintiff's 
dwelling-house,  in  order  to 
stigmatize  him  as  the  keeper  of 
a  brothel  (such  action  not  be- 
ing local  in  its  nature)  where 
the  declaration,  after  describ- 
ing the  house  to  be  situate  in  a 
certain  street,  called  A,^  in 
the  parish  of  O,  (there  being 
no  sach  parish)  afterwards 
stated  the  nuisance  to  be  erect* 
ed  and  placed  in  the  parish 
qforesttidj  the  Conrt  said  they 
would  ascribe  it  to  venuCj  and 
not  to  local  description ;  and 
the  place  need  not  be  proved 
as  laid.  JeffMes  v.  Duncombe^ 
11  East.  226.  So,  in  a  penal 
action,  if  a  parish  be  described 
by  its  popular  and  well  known 
name,  it  is  sufficient,  thoogh  it 
be  not  the  name  by  which  it 
was  consecrated.  3  Taunt. 
127. 


1817. 


Taylor 

HoOlfAN. 
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Wakefield  v.  Gall. 

Th€uaiiieof     A   SSUMPSIT.— The  plaintiffs  counsel  called 
tiiougiriiotin    -L^  one  Mary  Boyce,  who  did  not  appear  ;  and 
«lbp«na^My  ^^^^  proposed  to  Call  her  on  her  subpcena^     On 
^eretnltln    Producing  the  subpoena^  for  the  purpose  of  having 
time,  if  she      the  witncss  Called^  her  name  did  not  appear  to  be 
guiariy  servtd  included  in  it ;  but  there  were  the  names  of  other 
^thacopy.    witnesses.     The  plaintiffs  attorney  stated,  that  he 
had  served  Mary  Boyce  with  a  copy  of  the  sub- 
pcena,  in  Westminster  Hall,  in  the  morning.    At 
the  time  of  service  he  inserted  her  name  in  the 
copy  ;  and  had  intended  to  insert  it  in  the  ori- 
ginal, but  had  forgotten  it.     He  proposed  to  in- 
sert it  now. 

Best,  Serjeant,  objected.  The  subpcena  served 
does  not  correspond  with  the  original,  which 
is  the  ground  of  the  obligation  upon  the  wit^ 
ness  to  attend.  The  penalty  for  non-attend- 
ance is  exceedingly  severe.  It  may,  at  the  pleasure 
of  the  party,  be  treated  either  as  a  contempt  of 
the  authority  of  the  Court,  or  become  the  ground 
of  a  civil  action  for  damages.  Is  it  to  be  per- 
mitted to  the  attorney  at  this  moment,  by  an 
ex  post  facto  insertion  of  the  name  of  the 
witness,  to  fabricate  the  materials  of  a  contempt  f 
The  copy  with  which  Mary  Boyce  was  served 
could  impose  no  duty  upon  her  to  attend,  because 
it  does  not  correspond  with  the  original.  It  was 
so  much  waste  paper ;  and  it  is  too  late  to  rec- 
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tify  the  error  after  the  aUeg;ed  default  has  been       1817. 

made.  '■"^'^ 

Wakefield 

V. 

GiBBs^  C.  J. — These  subpcmas  are  delivered  Gaix. 
out  in  blank  from  the  office.  The  attorney^ 
who  obtains  them  for  the  purposes  of  the  action^ 
may  insert  what  names  be  pleases  in  them.  Maty 
Bogfce  has  been  served  with  a  copy  in  which  her 
name  was  inserted ;  and  1  think  it  may  be  inserted 
in  the  original  now ;  vcdeat  quantum.  If  further 
{MTOceedings  take  place  the  question  may  be  dis- 
cussed then. 

Vaughan,  seijeant^  and  Adolphus,  for  plaintiff. 

Best,  seijeant^  for  defendant. 
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Edgar  v.  Hunter. 

quired  Ttikc     A  CTION  foF  work  and  labour.    The  plaintiff 
under  u!ie?5\^h  -"lTIl  was  a  medical  agent,  and  had  been  em- 
?84^'hJdiie'  P'^y^^  ^y  the  defendant  in  a  negociation  for  the 
ti'  ?>^^'fi  ^"     P^J^chase  of  a  medical  business.     A  gentleman  was 
are  oni;^  peiv    found  desirous  to  dispose  of  his  practice  ;  and  the 
membereof     plaintiff  drcw  up  an  agreement  between  the  de- 
orconrt/&(^    fendantand  this  person.    The  contract  was  not 
executed,  and  the  plaintiff  now  sued  the  defendant 
for  a  compensation :— First,    for   preparing    and 
drawing  the  agreement.     Secondly,  for  work  and 
labour  generally.     The  plaintiff  had  no  licence  un- 
der any  act  of  parliament. 

Best,  Serjeant,  for  the  defendant,  contended, 
that  as  the  plaintiff  charged  for  the  agreement 
specifically,  and  as  the  work  and  labour  were  to 
be  considered  as  subordinate  only  to  the  agree- 
ment, he  ought  to  shew  that  he  had  a  certificate. 
He  must  either  produce  a  certificate  as  a  convey- 
ancer, or  as  a  special  pleader.  This  was  not  an 
agreement  for  the  sale  of  goods ;  but  strictly  a 
professional  instrument.  He  relied  on  the  55th  of 
Geo.  HI.  c.  184.  The  object  of  the  act  of  parlia- 
ment was  to  prevent  persons  from  preparing  legal 
instruments  who  had  not  the  proper  professional 
qualifications.  If  the  plaintiff  was  authorised  to 
draw  up  an  agreement  of  this  kind — why  not  a 
mortgage,  or  a  marriage  settlement  ? 
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Ck^pley,  seijeant^  for  the  plaintiff. — A  certilicQte       1817 
18  not  necessary.     There  is  no  act  of  parliament 
that  requires  it.    The  statute  referred  to  was  not 
meant  to  prevent  parties  from  negotiating  a  sale  of 
property.     If  this  construction  prevailed^  no  man 
could  draw  up  a  contract  for  the  sale  of  his  own 
estate^  without  taking  out  a  licence  as  a  convey- 
ancer^ a  special  pleader^  or  an  attorney.     But,  ad- 
mitting that  the  plaintiff  was  liable  for  an  in- 
fringement of  the  stamp  laws  in  having  drawn  up 
an  agreement  without  a  certificate,  the  agreement 
itself  was  not  therefore  invalid.    He  relied  on  the 
44th  Geo.  III.  c.  98,    scliedule  A.  title  Special 
Exceptions  :  under  which  was  a  clause  exempting 
from  the  obligation  of  taking    out  a  certificate 
"  Persons  preparing  or  drawing  agreements  un- 
der hand  only,  or  wills."    He  cited  likewise  sche-^ 
dale  A.  Part  1.  of  the  55th  of  Geo.  III.  c.  184. 
''  Certificate  to  be  taken  out  yearly,  by  every  per- 
son, being  a  member  of  one  of  the  four  Inns  of 
Court  in  England,  who,  in  the  character  of  con- 
veyancer, special  pleader,  draftsman  in  equity,  or 
otherwise,  shall,  for,  and  in  expectation  of  any  fee, 
gain  or  reward,  draw  or  prepare  any  conveyance 
of,  or  deed  or  instrument  relating  to,  any  estate  or 
property,  real  or  personal,  or  any  other  deed  or 
contract  whatsoever,  or  any  pleadings  or  proceed- 
ings in  any  court  of  law  or  equity,  &c. 

Gibes,  C.  J.  This  cannot  with  any  reason  be 
called  a  proceeding  in  law  or  equity.  The  act 
relied  on,  is  the  55th  of  Geo.  111.  c.  184.  The  cer- 
tificate, under  that  act,  is  only  required  to  be 
taken  out  by  persons  being  ''  Members  of  Inns  of 
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i8i7.       Court/'  who  shall  transact  certain  bvsiness.    This 
K^^v^^  N  jg  jjjg  pi^jjj  nnj  obvious  construction.    It  does  not 
J*^*      apply  to  persons  not  being  members  of  Inns  of 
HuNTSR.    Ck)urt.    There  is  no  previous  clause  in  the  statute^ 
enacting  that  none  but  members  of  court  riiall 
draw  such  agreements ;  and  this  clause  only  8p-« 
plies  to  members  of  Inns  of  Courts  who  sbbll  pre- 
pare iBuch  contracts.     But  supposing  the  pkintiiF 
obliged  to  take  out  a  certificate^  I  am  inclined  to 
think  with  my  brother  Copla^,  that  the  agreement 
would  not  therefore  be  invalid,  though  the  plain- 
tiff might  subject  himself  to  a  penalty. 

Verdict  for  SOi. 

Copley,  Serjeant^  and  Rohmwn,  for  the  plaintiff. 

Best,  Serjeant^  and  Casherd,  for  defendant. 
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Harding  v.  Gbbbning. 

ACTION  for  a  Libel.    The  plaiDtiff  had  been     The  act  of 
called  in  by  a  Mrs,  Lambert,  to  give  evi-  wiVnot  und 
dence  before  a  surveyor  on  the  subject  of  the  de^  ISltio^of^tort 
fendant's  bill,  for  virork  done  for  Mrs.  Lambert  e^«t^ 
The  defendant,  being  provoked  by  the  reference^  acUoniiocon. 
sent  back  an  amended  bill  to  Mrs.  L.  inclosed  in  a 
letter,  which  contained  some  very  libellous  observ- 
ations upon  the  plaintiff.      The  letter  was    pro- 
duced in  evidence  by  the  plaintiff*    It  was  not  in 
the  hand-writing  of  the  defendant;  but  appeared 
to  have  been  written  by  his  daughter,  who  was  ac- 
customed to  write  all  the  defendant's  letters,  to 
keep  his  accounts,  and  to  make  out  his  bills.    The 
bill  which  had  been  the  subject  of  dispute,  was 
likewise  in  the  hand- writing  of  the  daughter.     The 
plaintiff^s  counsel  having  proved  the  character  in 
which  the  daughter  acted,  put  in  the  letter,  and 
desired  that  it  might  be  read. 

JBest,  Serjeant^  for  defendant^  objected.  The 
letter  cannot  be  read.  It  is  not  the  defendant's 
writing ;  and  there  is  no  evidence  that  it  was  writ- 
ten with  his  knowledge.  The  act  of  the  daughter 
will  not  bind  the  father.  The  libel  is  proved  upon 
her^  and  not  upon  him. 

yhughan,  Serjeant^  contra.  Admitting  that  there 
is  no  proof  of  the  defendant  having  written  the 
letter^  there  is  sufficient  evidence  to  go  to  the  jury 


Harding 


533  CASES  AT  NISI  PRIUS,  C.  P. 

1817.  that  he  authorised^  and  was  privy  to  the  publication. 
For  example^  a  bookseller  is  made  responsible^ 
even  criminally,  for  the  publication  of  a  libel  by 
GaEEKiN«.  his  servant,  from  his  shop,  without  his  master's 
knowledge.  The  act  of  the  servant  will  bind  the 
master  as  well  in  torts  as  in  contracts.  His  daugh- 
ter makes  out  his  bills :  they  will  bind  the  father ; 
and  the  bill  and  the  letter  were  sent  together.  It 
is  to  be  presumed,  therefore,  that  he  was  ac- 
quainted with  the  contents. 

GiBBs,  C.  J.  There  is  a  marked  distinction, 
perfectly  familiar  to  our  law,  and  consistent  with 
the  principles  of  all  laws,  between  fixing  persons 
with  criminal  and  civil  responsibility  by  the  acts, 
or  through  the  medium,  of  others.  The  acts  of 
the  servant  are  only  the  acts  of  the  master  suh 
mode  ;  and  the  rule  is  narrower  in  actions  of  tort, 
than  in  actions  on  contract.  The  responsibility  of 
the  bookseller  for  the  publication  of  a  libel  by  his 
servant  is  not  within  the  reason  of  this  case.  The 
daughter  was  the  father's  agent  for  the  purposes 
of  his  business,  but  not  to  write  libels.  She  might 
make  him  responsible  for  acts  within  the  scope  of 
his  authority;  but  no  further.  This  is  not  evi* 
dence  for  the  jury,  for  there  is  no  recognition  of 
the  libel  by  the  defendant. 

Nonsuit. 

Vaughan,  serjeant,  and  E.  Lawes,  for  plaintiff. 

Best,  Serjeant,  for  defendant. 
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Mills  and  Wife  v.  Spencer  and  Wife. 

ACTION  for  words.     ''  Mrs.  Mills  is  an  old  fo/laSJderf  u 
b d ;  and,  under  pretence  of  keeping  a  [ent*foMhf*" 

shop,  and  taking  apprentices,  she  keeps  them  for  2^*"^"*»  "»■ 
the  purpose  of  prostitution,    and  as  a  decoy  to  nUissae^toof- 
young  men."     Plea,  1.  not  guilty.     2.  A  general  tfon  of  dv*^ 
justification  of  the  words.     3.  A  special  justifica-  Sence£rt  the 
tion  ;  the  import  of  which  was,  that  a  Mrs.  Sdyer  JJ^i^jf^ 
and  a  Mrs.  Lewis  h^d  communicated  the  substance  »iwidercoii- 
of  the  imputed  slander  to  the  defendant's  wife;  and  wUcb  the  «:• 
that  she  had  repeated  it  bona  fide,  naming  her  au-  ^meoumu^ 
thors  at  the  time  of  speaking  the  words.  byTSoidSSL 

BOD. 

The  words  being  proved  by  the  plaintifTs  coun- 
sel, Vaughan,  serjeant,  for  the  defendants,  stated, 
that  he  meant  to  abandon  both  the  pleas  of  justifi- 
cation :  but  he  proposed  to  call  witnesses  to  prove, 
that  the  defendant's  wife  had  heard  the  specific 
charge,  not  from  Mrs.  Sayer,  and  Mrs.  Lewis,  the 
persons  named  in  the  plea,  but  from  other  per- 
sons; and  that  she  had  made  the  communication, 
by  way  of  caution,  to  a  Mrs.  Evans,  who  was 
going  to  Mrs.  Mifls's  house,  for  the  purpose  of 
learning  the  business  of  dress-making.  He  said 
that  he  only  proposed  this  evidence  by  way  of  mi- 
tigation. 


534  CASES  AT  NISI  FRIUS,  C  P. 

1817.  Best,  Serjeant^  for  plaintiff,  objected  to  it. 


Wife"  Vaughan,  Serjeant,  contra.  Lord  Leicester's 
V.  case  is  an  authority  for  receiving  it.  It  diminishes 
^^^1^^^  the  malice,  which  is  a  material  ingredient  in  the 
action.  It  extenuates  the  spirit  in  which  the  slan- 
der is  uttered,  to  shew  that  it  was  not  the  de- 
fendants invention ;  that  it  existed  before  as  a  cur- 
rent charge  against  the  plaintiff^s  wife,  and  was  so 
stated  in  terms  to  the  defendant. 

GiBBs,  C.  J.  Lord  Leicester's  case  stands  on 
special  circumstances.  In  that  case,  evidence  of 
general  suspicion  was  admitted.  But  here,  you 
propose  to  mitigate  the  damages  by  shewing  that 
the  specific  slander  was  communicated  to  you  by 
a  third  person.  You  might  under  one  of  your 
pleas  have  given  in  evidence,  that,  at  the  time 
you  made  this  charge,  you  mentioned  the  names  of 
Mrs.  Lewis  and  Mrs.  Sayer  as  your  authorities ; 
because,  by  so  doing,  you  gave  the  plaintiffs  an 
action  against  them.  As  you  do  not  propose  to 
prove  this,  your  justification  avails  you  nothing. 
In  this  case,  the  slander  imputed  to  the  plaintiff  is 
stated  as  a  fact  of  the  defendant's  own  knowledge  ; 
and  she  cannot,  when  called  to  answer  for  it,  say-^ 
another  person  told  me  so.  1^(  an  action  be 
brought  against  A.  for  calling  B.  a  thief,  it  is  no 
defence  for  A.  under  the  general  issue,  to  prove 
that  he  was  told  so  by  C. :  A.  is  answerable  for  the 
full  measure  of  his  slander.  If  he  qualifies  his 
charge,  or  annexes  to  it,  at  the  time  of  uttering  it^ 
his  author,  (naming  him)  it  opens  another  consi- 
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defaiion.    General  reports  bave  been  admitted  in       i8t7. 

mitigation  of  damarefl ;  but  not  the  specific  facts.       ^-^v^^ 

Mills  and 
Wire 
Verdict  for  plaintiff.  v. 

SpSNCBBMld 

<  WlFla 

'  Se9t,  and  Caplof,  serjts.  and  Barry ,  for  plaintiffs. 


FlmgAan/serjeant^  and  E.  Lowes  for  defendants. 


MifitbmdJ.  Goidn^y  2  East 
496. 

According  to  the  rule  iq 
Lord  Norihampton^s  case,  X% 
Rep.  13S,  supported  in  tlie 
case  of  Daoii  r.  Lewisj  7  T. 
a.  17,  and  'm^MaUland  r. 
GoUn^  2  Ea3t.  426,  in  or- 
der  to  jnsUfy  the  rq>etitioa  of 
skmderoos  words  spd^eu  a* 
gainst  anothoTi  the  defendant 
mast  gtTe  a  certain  cause  of  ac- 
tion against  the  speaker ;  and 
that  mast  be  done,  not  only 
by  naming  the  author  of  the 
sUnder,  but  also  by  giTing  the 
Ttiry  words  used ;  and  it  is  not 
sufficient  either  to  state  words 
to  the  same  effect,  or  to  proTO 
words  to  the  effect  of  those  al« 
lodged.  For  the  rule  in  all 
actions  of  this  sort  is,  that,  al- 
though the  plaintiff  need  not 
prove  aU  the  words  laid,  yet 
he  must  prore  so  much  of  them  • 
as  is  sufficient  to  sustain  his 
cause  of  action ;  and  it  is  not 
enough  for  him  to  proTO  eqni- 


▼aleut  words  of  slander.  But 
it  should  seem  that  a  defend- 
ant could  not,  by  naming  the 
original  author,  justify  the 
publishing,  in  writing,  slander- 
otts  words  tpoken  by  such 
other.  For,  to  write  slander 
u  a  much  higher  offence  than 
barely  to  speak  it.  It  is 
chiefly,  indeed,  in  this  branch 
of  the  law  of  slandf^r,  that  the 
action  for  words  spoken,  and 
words  written,  substantially 
differs.  The  common  law,  in 
respect  to  our  natural  passions, 
giTes  no  action  for  mere  defa- 
matory words,  which  it  consi- 
ders as  transitory  abuse,  and 
not  haTing  substance  and  body 
enough  to  constitute  an  injury 
by  affecting  the  reputation.  It 
confines,  therefore,  the  action' 
for  oral  slander,  to  such  of  the 
grosser  kind  of  words  as  im- 
pute positive  crimes,  and  to 
words  which  injure  a  man  in 
his  profession,  trade,  and  call- 
ing.     It   does   not  consider 
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Mills  and  - 

Wipe 

o. 

Spekcer  and 

Wipe. 


words  as  amounting  to  a  breach 
of  tho  peace,  and  therefore, 
gires  neither  indictment  nor 
information  for  unwritten  slan- 
der, except  in  tlie  case  of  sedi- 
tious language,  or  words  re- 
flecting on  a  magistrate  in  the 
immediate  execation  of  his 
office. 

The  reason  of  the  law  in 
this  distinction  is  simple  e- 
nough:  it  was  necessary  to 
punish  the  grosser  and  more 
palpable  injuries,  and  it  was 
equallj;ConTenlentto  pass  orer 
the  less.  The  law,  therefore, 
by  classing  the  greater  injuries, 
established  the  criteria  of  this 
distinction,  and  adhered  to  it 
closely  in  its  practice.  This 
reason,  however,  ceases,  when 
the  words,  by  being  written, 
can  no  longer  be  considered  as 


the  results  of  transitory  pas- 
sion or  venial  levity,  but 
therein  gain  the  shape  and  ef- 
ficacy of  a  mischierous  malig- 
nity. The  act  of  writing  is, 
in  itself^  an  act  of  delibera- 
tion, and  the  instrument  ef  a 
permanent  mischief.  What  was 
before  mere  convitiumj  and 
contumely,  grows  into-  a^  dell- 
berate  charge  and  accusation. 
The  law,  therefore,  both  with 
respect  to  the  public  peace, 
and  the  prerention  of  private 
injury,  allows  an  indictment 
and  information,  as  well  as  an 
action  on  the  case,  for  words 
written,  which  it  denies  to  the 
same  words  when  spoken.-* 
Thorley  T.  Lord  £srry,  4 
Taunt.  355.  See  the  authori- 
ties likewise  collected.  Lam  of 
Libely  2  Ed.  212,  13. 
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Janets. 

Fermou  v.  Phillips,  Esq. 

ACTION  against  the  Sheriff  of  Oxfordshire,     itusuffi. 
for  on  escape  and  false  return.     The  count  the^sheriff^'ia* 
for  the  false  return  stated,  "  that  the  sheriff,  to  J^I^MTim 
wit,  on,  &c.  at,  &c.  arrested  one  John  Paxton;  and  [0^  ^S'jSaT 
falsely  returned  to  the  court  of  our  lord  the  King  the  defendant 
of  the  Bench,  that  the  said  John  Paxton,  to  wit,  coed  *«w«(^;- 
bn,  &c.  at^  &c.  rescued  himself  out  of  the  custody  El^^beM:  bat 
of  the  said  sheriff,  and  was  not  afterwards  found  ^^tJetl^' 
in  the  said  sheriff's  bailiwick."     Plea,  not  guilty.      J J"|eac?of 

the  officer,  thit 
.         .Ill  1         i..i%*«       P^ryt't     will  not  justify 

Paxton,  being  indebted  to  the  plaintiff  in  1251.  theretarnofa 
was  arrested  by  a  bailiff  of  the  defendant's,  and 
conducted  to  his  own  house.  The  officer  had  pre- 
viously received  a  caution  that  Paxton  was  not 
easily  to  be  arrested.  He  there  proposed  to  give 
bail,  and  sent  a  friend  to  procure  two  house- 
keepers. The  officer  waited  some  hours  in  the 
house,  when  Paxton  requested  to  go  into  bis  farm- 
yard. The  officer  went  with  him  ;  but  as  soon  as 
he  got  into  the  fields,  he  ran  away  and  escaped. 
The  sheriff's  return  was  in  the  following  terms : 
'^  Oxfordshire,  to  wit.— I,  John  Phillips,  Esq, 
sheriff  of  (he  said  county,  humbly  certify  and  re- 
turn, that  by  virtue  of  his  Majesty's  writ  to  me 
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directed,  which  is  hereunto  annexed,  I  did  on  the 
Ilth  day  of  November,  in  the  57th  year  of  his 
Majesty's  reign,  arrest,  and  take  the  body  of  John 
Paxton,  in  the  said  writ  named;  whose  body  I 
safely  kept,  until  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  in  the  parish  of  Banbury, 
in  the  said  county,  with  force  and  arms,  the  said 
John  Pflx^on  rescued  himself  out  of  my  custody; 
and  that  afterwards,  and  before  the  return  of  the 
said  writ,  the  said  John  Paxton  was  not  found  in 
my  bailiwick." 

Best,  Serjeant,  and  Peak,  -for  the  defendant, 
contended,  that  the  sheriff's  return  was  a  suffi- 
cient answer.  There  was  an  arrest  in  obedience  to 
the  writ,  and  the  facts  proved  in  the  case  justi- 
fied the  sheriff  in  returning  a  rescue.  The  sheriff 
could  not  carry  Paxton  to  the  county  gaol  until 
twenty-four  hours  after  the  arrest.  He  had  Aot 
authority,  as  in  a  case  of  execution,  to  take  the 
jiosse  comitatua.  In  Comyn's  Digest,  title  Res- 
C0U8,  it  was  laid  down  '^  that  if  a  rescous  be  made 
on  mesne  process,  the  sheriff  may  return  that  the 
defendant  was  arrested,  et  seipsum  rescussit,  et 
non  est  inventus,  &c." 


GiBBs,  C.  J.  There  is  a  difference  between  a 
rescue  by  force,  and  an  escape  by  negligence : 
Comyn  must  allude  to  the  former.  I  admit  that 
there  may  be  a  return  as  stated ;  and  if,  after  the 
arrest,  the  debtor  rescue  himself  vi  et  armis,  the 
sheriff  is  not  answerable.  If  Paxton  had  forcibly 
overpowered  the  officer  and  escaped,  that  would 
have  excused  the  sheriff.     But  it  is  a  question 
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cer  conducted  bifiiself  properly  in  letting  thif  bikii     V^^^>-^ 

go  about  his  farm-yard.     I  think  he  did  not,  aftef     ^^^^^^ 

ihp  CAUtim  h^  ba4  )re€;e}ved.  Phillips, 

Esq, 

Yerdi/ct  for  pl9.intifl^  50^. 

VfiUghafi,  ^fid  Qnslffjp,  jf.eqea»t|»^  and  ^medle^, 
tar  plaiiitiff. 

Best,  Serjeant^  and  Peak  fof  defe^itAt 


A  similar  point  came  before 
the  court  of  King's  Bench,  in 
Michaelmas  Term,  1817.  The 
sheriff  returned  that  the  de- 
fendant had  been  arrested,  but 
rescued  himself  with  force  and 
ariQS,  to  wit,  on  a  certain  day 
and  place,  &c.  An  attach- 
ment was  obtained  against  the 
sheriff;  and  a  motion  was 
made  to  set  it  aside,  on  the 
ground  that  the  proceeding  was 
irregular,  and  that  setpsum 
rescussU  was  a  sufficient  re- 
turn. The  authority  in  Co- 
myn's  Digest,  title  Rescouf^  d, 
4.  was  relied  upon;  and  the 
abore  case  of  Fermor  ▼.  Pkii* 
lips  vns  cited.  The  court  was' 
of  opinien,  that  the  return  of 
seipsum  rescussit  was  suffi* 
cient ;  but  they  hield  the  return 
to  be  defectiTe  on  another 
ground,  inasmnch  as  it  did  not 
allege    that    the   arrest    was 

3N 


made  in  the  sheriff's  bailiwick, 
though  it  arerred  the  rescue 
to  hare  been  there.  Kingr, 
the  Sherif  of  Middlesex,  M.T. 
1817. 

But  a  rescue  is  not  a  good 
return  upon  sl  Jieri  facias^  or  a 
a^^  ad  satisfaciendum,'  be- 
cause, in  cases  of  final  judg- 
ment, the  sheriff  may  take  the 
posse  comitatus.  Show.  180. 
But  if  a  return  of  rescue  do 
not  shew  where  the  defendant 
was  arrested,  it  is  insufficient ; 
for,  perhaps,  it  was  out  of  the 
county.  Moor,  4^2.  Bac.  Ab. 
Vol.  Ti,  94.  As,  where  a  lati* 
tat  was  awarded  against  J.  S.^ 
the  sheriff  returned  a  rescue  on 
such  a  day,  but  did  not  men- 
tion any  place  where  the  rescous 
was  made  :  the  court  adjudged 
it  a  Toid  return,  because  it  did 
not  appear  either  that  the  ar- 
rest or  rescue  was  within  the 
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^^rv^^     it  had  appeared  to  hare  been 
FsBMOR      done  in  the  coanty,  it  should 
V,  be  intended  to  hare  been  within 

Philups,  the  sheriff's  bailiwick.  Wol- 
*^'  fresion'i  catCy  Yelr.  51.  A 
return  made  by  the  sheriff  that 
the  person  arrested  was  res- 
cued out  of  the  custody  of  the 
bailiff,  has  been  held  to  be 
bad:  the  return  must  be,  that 
he  was  rescued  out  of  his  cus- 


tody.    Per  BuixEB,  Justice, 
ST.R.  156. 

The  sheriff's  return  of  rescue 
is  not  traTCrsable.  Barnes, 
4i9 ;  and  if  the  plaintiff  sug- 
gest any  fraud  or  falsehood,  he 
is  driren  to  his  action  for  a 
false  return.  It  is  therefore 
necessary,  that  the  return  of 
a  rescue  should  be  certain. 
YeW.  51. 
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Sh4RP  V.    SCOGING. 

THIS  was  an  action  for  an  assault^  to  which     wlmawi^ 
the  defendant  pleaded  a  justification.    A  wit-  terisatu^^ 
ness^  of  the  name  of  Chilcott,  was  called  by  the  j^ticefthe^ 
plaintiff  to  prove  the  assault;  and  the  defendant's  SJSw*S  con- 
counsel  called  witnesses,  who    swore   that    they  fin«*«o*"« 

y    general  eoii> 

would  not  believe  Chilcott  on  his  oath.  duct,  and 

iphoald  not 
point  at  ape- 

Vaughan,  Serjeant^  for  the  plaintiff^  asked  one  ^^^  chaigc^ 
of  the  witnesses  if  he  had  ever  heard  Chilcott  tried 
for  perjury. 

Best,  Serjeant^  contra.  You  may  ask  the  wit- 
ness his  reasons  for  disbelieving  Chilcott,  but  no 
farther. 

GiBBs^  C.  J.  When  you  endeavour  to  destroy 
the  credit  of  a  witness^  you  are  permitted  to  call 
other  witnesses  who  know  him^  and  to  ask  them 
this  general  question— would  you  believe  such  a 
man  upon  his  oath  ?  You  cannot  ask  them  as  to 
particular  acts  of  criminality^  or  parts  of  conduct^ 
because  the  question  is  as  to  general  credit.  Par- 
ticular charges  a  witness  might  explain  or  repel^ 
if  he  had  the  opportunity  ;  but  general  character 
is  the  result  of  general  conduct ;  and  every  wit« 
ness  who  presents  himself  in  a  court  of  justice  un- 
dertakes for  that.  I  am^  therefore^  of  opinion^  that 
you  cannot  ask  whether  this  man  has  been  tried 
for  perjury.    But  as  no  man  is  to  be  permitted  to 
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^iii.      destroy    a    witness's     character    without    hayings 
^"^^^^^     grounds  to  state  why  he  thinks  him  unworthy  of 
^'      credit^  you  may  ask  him  his  means  of  knowledge^ 
ScoGiivG.    and  his  reasons  of  disbelief.     You  may  contradict 
him  if  you  can ;  you  may  attack  his  general  cha- 
racter i^  yoti  arfe  able^  and  fortify  the  ci'edit  of 
your  Own  Witness  by  fitesh  evidence. 

VdUgkan,  ^idrjeantj  and  E.  Laibes,  for  plaintiftl 

Best,  serjeknt^  &nd  Plait,  for  def<kndaht. 


fidll.  N.  P.  298.  Aotk"  on  being  qnesfioned  (for  tli^ 
wood's  case,  4  St.  Trials,  693.  purpose  of  discrediting  hhd) 
Maason  t,  Hartsinck,  4  Esp.  wliether  he  had  been  gniity  of 
N.F.  lot.  Pkittq^'i  Law  of  felony,  deny  the  chaige,  the 
ETidence,  S£d.229.  So,  like*  party  against  whom  the  wit- 
wise,  in  the  late  trials  of  Jdlgh  ness  has  been  called  will  noi 
Treason,  in  the  Court  of  K.  B.  be  allowed  to  offer  evidence  ttt 
at  bar,  it  was  decided  by  the  pro^e  the  charge,  Rexj.lVai'- 
WlMte  cdurC^  that  if  »  ^itpM^  $m^  T*  T.  1817. 
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Evelyn  and  Witb  v.  Raddish  and  Others. 

THIS  was  an  action  of  covenant  for  not  re-  where  freer 
bnilding  some  houses  in  Rathbone  Place,  m^apon?^, 
In  1765,  GlanviUe  bad  demised  to  a  person  of  the  •°,'"e«K*' 
name  of  Huddle  the  houses  in  question.    There  ^^j/^-J^ 

^  nant  for  life, 

were  covenants  in  the  lease,  by  which  the  lessee  remainder  in 
bound  himself  his  executors,  administrators,  and  reversion  in^ 
asB^ns,  to  repair  the  bouses  within  the  two  first  u\'  b^e^a^^^ 
years:    he  covenanted  further,   within    the   first  twcr^vet 
fifty  years,  to  take  down  the  houses  "  as  occasion  ^^  ^">?»*  ^^J 

J  J  .        '  ,  -.     •  \i(ttL  right  of 

Tmght  require,'*  and  in  place  of  them  to  erect  action,  he  can 
and  build  four  other  houses  of  the  same  scale  and  snc^  dsunlges 
rank  of  building.  The  defendants  pleaded  that,  meMurttr 
after  the  assignment  to  them,  and  the  expiration  of  donetcThis'liiS 
fifty  years,  occasion  did  not  require  that  they  ^ate,andnot 
should  rebuild,  &c.  and  that  the  houses  were  in  which  may  be 

,  •  sustained  by 

good  repair.  the  rerer- 

The  plaintiff's  wife  was  tenant  for  life  of  the 
premises,  and  the  defendants  became  possessed  of 
the  lease  by  several  mesne  assignments.  On  the 
part  of  the  plaintiffs  it  was  contended:— 1.  That 
they  had  a  right  to  have  these  houses  rebuilt 
under  the  covenant;  that  repairing  them  was 
not  a  compliance  with  the  contract.  They  had  a 
right  to  expect,  after  fifty  years,  the  re-edification 
of  houses  as  good  and  substantial  as  they  had  ori- 
ginally been.  The  houses  had  already  lasted  fifty 
years.  The  defendants  could  not  set  up  a  substi* 
ttttion ;  viz.  that  they  had  repaired  the  houses^  and 
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1817.       that  their  present  state  was  as  good  as  if  they  had 
^•^^^^^^^     been  actually  rebuilt.     A  covenant  to  repair  might 
^  W^fe"    extend  to  a  covenant  to  rebuild^  and  the  terms  ''as 
V.         occasion    might  require''  applied  to  the  time  of 
»nd  orheM.    rebuilding,  and  did  not  relax  the  obligation  of  the 
covenant  to  rebuild  at  all  events.     2.  They  con- 
tended, that   the  plaintiff's  w'^^\  tenant  for   life, 
v^s  entitled  to  recover  general  damages  on  this 
covenant;   that   is  to   say,  the   \v\\o\e  amount  of 
the  damages  sustained  by  the  breach  ;  and  was  not 
to  be  restricted  to  a  compensation  measured  by  the 
extent  of  her  particular  estate.      Thot  this  was 
an  entire  covenant ;  and  that  the  defendants  were 
not  to  be  answerable  in  several  actions  brought 
by  those  in  remainder  or  reversion ;  but  that  the 
whole  damages  were  due  to  the  tenant  for  life, 
whose  estate  was  now  in  actual  enjoyment. 

Best,  Serjeant,  contra.  The  plaintiff  can  only 
recover  such  an  extent  of  damages  as  may  be  sus- 
tained by  her  in  reference  to  her  particular  estate. 
The  reversioner,  supposing  there  be  a  breach  of 
covenant,  is  entitled  to  his  action  at  the  present 
time.  His  reversion  may  be  deteriorated: — can 
the  plaintiff  recover  damages  for  any  injury  done 
to  the  reversioner's  interest  in  the  fee  ? 

GiBBs^  C.  J.  The  first  question  will  be,  is  the 
covenant  to  rebuild,  restricted  by  the  words  "  as 
occasion  might  require,"  to  be  construed  as  if  the 
words  had  been  ''if  occasion  required?"  The 
plaintiffs  contend,  that  the  houses  must  be  rebuilt 
at  any  rate.  TMie  defendants  say,  they  arc  not 
bound  to  pull  down  the  houses,  unless,  acting  as 
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provident  persong  would  act  with  regard  to  their  igir. 
own  property,  occasion,  in  other  words,  general 
prudence  and  expediency,  should  require  it.  With 
regard  to  the  second  point,  I  am  of  opinion  that 
the  tenant  for  life  can  only  recover  such  an  amount  ^Jd^orh*" 
of  damages  as  is  commensurate  with  the  injury 
done  to  the  life  estate.  The  tenant  in  tail,  or  in 
fee,  may  have  an  action  on  this  covenant,  and  re-' 
cover  for  the  injury  done  to  his*  reversionary  in- 
terest. This  is  my  impression ;  but  the  point  is 
new,  and  I  will  reserve  it. 


The  Jury  found  a  verdict  for  the  plaintiffs. 

Lens,  and  PeU,  Serjeants,  and  Chitljf,  for  plain^ 
tiffs. 

Best,  Vaughan,  and  Copley,  Serjeants,  for  de- 
fendants. 


A  rerenioner,  as  weU  as  the 
party  in  pessewion,  maj  bring 
an  action  for  an  injary  done 
to  the  value  of  the  inheritance. 
Thus,  in  an  action  for  erecting 
a  wall,  whereby  the  plaiiitffTs 
lights  were  obstructed,  the  de- 
claratioo  contaIo<^  two  counts. 
In  the  seco!id,  the  plaintiff 
counted  as  the  reTcrsi^ner; 
and  after  verdict,  it  was  moTed 
in  arrest  of  jndf^ment,  that 
the  action  did  not  lie  by  the 
reversioner,  being  only  an  in- 
Jury  to  the  person  in  posses- 


sioD ;  to  which  it  was  answer- 
ed, that  it  was  a  damage  done 
to  the  inheritance ;  and  if  the 
reversioner  wanted  to  sell  the 
rerersioo,  this  obstmction 
would  certainly  lessen  the  Ta- 
lue  of  it.  The  court  were  of 
opinion,  that  an  action  might 
be  brought  by  one  in  respect 
of  his  possession,  and  by  the 
other  in  respect  of  his  inhe- 
ritance, for  the  injury  done  to 
the  Talue  of  it.  Jesser  t.  Gif» 
fird^  4  Burr.  2141.  So,  in 
Biddksford  v.  Omlow,  3  Lqv. 
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Evelyn 
and  Wife 

Raddish 
aod  Others. 


209,  it  was  Md  th«t  bath  ies- 
sor  and  lessee  shonld  sue  in  re- 
spect of  trees  injured  by  a 
stranger;  each  claiming  his 
distinct  compensation  accord- 
ing to  the  measure  of  the  in- 
jury done  to  his  particular  in- 
terest ;  the  lessor  for  the  body 
of  the  tree,  and  the  lessee  for 
the  shade  and  fruit.  So  may 
a  copyholder,  and  the  lord, 
S  Ley.  ISl.  So,  if  a  stranger 
subvert  land  leased  at  will,  the 
lessee  may  bring  trespass  against 
him,  and  have  damages  for  the 
profits;  and  the  lessor  may 
have  another  action  of  tres- 
pass, and  recover  damages  for 
the  destruction  of  the  land, 
2  Roll.  Abr.  551.  But  as  the 
injury  consists  of  two  parts, 
an  injury  to  a  temporary  right 
in  the  lessee,  and  to  the  perma- 
nent freehold  of  the  lessor,  the 
damages  must  be  assessed  with 
reference  to  the  extent  of  tkeir 
several  interests:  the  lessee 
cannot  claim  what  is  due  to 
the  lessor,  nor  the  lessor  for 
the  temporary  interruption  of 


the  eojoymeut  of  the  leaeen^ 
For  where  different  persona 
have  distinct  rights  in  any  sub* 
ject  matter,  the  compensation 
mast  be  to  each  in  proportion  to 
the  injury  be  has  received.  One 
of  them  cannot  demand  that 
part  of  the  compensation  whicli 
belongs  to  the  other ;  nor  can 
the  satisfaction  made  to  one  be 
a  bar  to  an  action  brought  by 
the  other,  3  Lev.  %9.  But 
see  AUeriol  v.  Stevens.  X  T. 
demised  land  to  the  plainttiT, 
at  an  annual  rent,  for  twenty- 
one  years,  with  liberty  to  dig 
half  an  acre  of  brick  earth  an- 
nually :  the  lessee  covenanted 
that  he  would  not  dig  more  % 
or,  if  he  did,  that  he  would  pay 
an  increased  rent  of  376/.  per 
half  acre,  being  after  the  same 
rate  that  the  whole  brick  earth 
was  sold  for.  A  stranger  dug 
and  took  away  brick  earth; 
the  lessee  recovered  against 
him  the  full  valve  of  it.  It  was 
held  that  he  was  entitled  to  re- 
tain the  whole  damages,  1 
Taunt.  183. 
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fiROADWATEA  V.  BlOT. 

THIS  was  an  action  on  the  case  against  the  de-    a  penon 
fendant  to  recover  damages  for  his    neg-  honeitoa^st, 
ligence   in  losing  a  horse  of  the  plaintiff.     The  J^inkeep^* 
defendant   was  a  farmer,  and  had  received  the  iSJI^.^^'u 
plaintifTs  horse  to  agist  at  a  stated  price.     It  ap-  •Mwerabie 
peared  that  the  horse  had  strayed  oat  of  the  de-  negligence, 
fendant's  field,  and  was  lost.    At  the  time  that 
the  horse  was  missed,  several  of  the  defendant's 
horses  had  likewise  strayed,  aud  had  been  pounded. 
The  latter  were  recovered,  but  the  plaintifl^s  horse 
was  finally  lost.     The  defendant  had  used  con- 
ikiderable  diligence  to  advertise  it;  and  had  offered 
to  contribute  a  moiety  of  the  plaintiff^s  expences 
in  printing  and  posting  hand-bills  to  obtain   in- 
tdligence  of  the  horse.    The  plaintiff  gave  some 
evidence  of  the  bad  condition   of  the  fences  on 
the   defendant's  farm ;    and  likewise  of   genera! 
negligence    in    leaving    open    the  gates    of '  his 
fields,  &c.    It  did  not  appear,  however,  that  the 
loss  of  the  horse   was  occasioned  by  the  defect 
of  the  fences,  or  that  he  had  strayed  through  the 
gates  at  the  time  that  the  witnesses  spoke  to  their 
being  open. 

Beat,  Serjeant^  for  the  defendant,  contended, 
that,  in  order  to  make  out  a  case  to  entitle  the 
plaintiff  to  recover  the  value  of  his  horse  in  this 
action,  he  must  shew  direct  and  positive  negli'^ 


Broad- 
water 
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1817.  gence ;  either  an  insufficiency  of  fences  by  rea- 
son of  which  the  horse  strayed,  or  that  the  de- 
fendant permitted  the  gates  to  be  open  for  an 
V.         unreasonable  length  of  time  in    the  field  where 

Blot.  ^^^  horse  depastured.  A  farmer,  who  took  in 
horses  to  agist,  was  not  like  an  innkeeper,  or  a 
carrier.  It  is  true,  he  received  a  reward ;  buX  he 
did  not  warrant  the  safety  of  the  horses.  It  was 
necessary  to  prove  circumstances  of  negligence, 
V  either  in  the  particular  act  itself  by  which  the 
horse  escaped,  or  to.  give  evidence  of  gross  negli- 
gence generally.  Supposing  the  gate  of  the  field 
bad  been  ^  set  open  wantonly,  and  that  the  horse 
had  then  escaped, — would  the  defendant  have  been 
liable? 

GiBBs,  C.  J. — AH  the  defendant  is  obliged  to 
observe  is  reasonable  care.  He  does  not  insure; 
and  iis  not  answerable  for  the  wantonness  or  mischief 
of  others.  If  the  horse  had  been  taken  from  his 
premises,  or  had  been  lost  by  accidents  which 
be  could  not  guard  against,  he  would  not  be  re- 
sponsible. 1  admit  that  particular  negligence  must 
be  proved,  by  occasion  of  which  the  horse  was 
lost,  or  gross  general  negligence,  to  which  the 
loss  may  be  ascribed,  in  ignorance  of  the  spe- 
cial circumstance  which  occasioned  it.  If  there 
were  a  want  of  due  care  and  diligence  generally,  the 
defendant  will  be  liable.  The  question  is,  were  the 
defendant's  fences  in  an  improper  state  at  the  time 
the  horse  was  taken  in  to  agist  ?  Did  he  apply  such 
a  degree  of  care  and  diligence  to  the  custody 
of  the  horse  as  the  plaintiff,  who  entrusted  tlie 
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horse  to  him^  had  a  right  to  expect  ?  I  shall  leave       isir. 

it  to  the  Jury.  ^-^'V^/ 

Broad. 

VATER 

Verdict  for  plaintiff^  the  value  of  the  horse.         v. 

Blot. 

Vaughan,  serjeant^  and  W.  Reader,  for  plaintiff. 
Beat.  Serjeant^  and  Wilde,  for  defendant. 
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SITTINGS  IN  LONDON,  1817. 


Jaly  M. 


Free  and  Others  v.  Hawkins. 


^^- Inaction      A   CTION  by  indorsee  against  the  payee  of  a 
payeeofapro-  .jLjL  promissory  note,   of  which  Sir  Robert  Sa- 


w^^uviki-  lishury  was  the  maker^  and  the  defendant  became 
dowe?-^hSd  t^®  payee  and  indorser^  as  surety  for  Sir  R.  S,  to 
*o'±el.rw«  the  plaintiffs. 

an  admission 

of  the  hand-         .  ___  _  .,  ^- 

writing  of  the  The  Only  evidence  of  the  making  of  the  note  by 
™s.Tibe  payee  Sir  R.  S.  was  by  proving  the  indorsement  of  the 
L^Sie^oflh*^     note  by  the  defendant,  which  was  objected  to  by 

though  there 

deration  be?'       GiBBs,  C.  J.  ruled,  from  the  analogy  of  a  biU 
SL*makCT.""*'  of  exchange,  where  the  acceptance  is  an  admis- 
sion of  the  hand-writing  of  the  drawer,  that  the 
indorsement  by  the  payee  is  an  admission  of  the 
hand-writing  of  the  maker. 

The  note  was  not  paid  when  due  by  Sir  R.  S, 
and  no  notice  had  been  given  to  the  defendant ; 
but  evidence  was  called  to  prove  that  the  defend- 
ant was, merely  a  surety,  and  that,  as  between  him 
and  Sir  R:  S.  there  was  no  consideration.  Evi- 
dence was  likewise  tendered  to  prove,  that  it  was 
agreed  between  all  the  parties,  that  the  note  should 
not  be  put  in  suit  till  certain  estates  of  Sir  JZ.  5. 


9. 

Hawkins. 
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were  sold ;  and  it  was  insisted  by  Best,  serjeant^       1817. 
on  the  authority  of  De  Berdt  v.  Atkinson,  2  H.       ^uze 
Black.  336.    and   Sisson  v.    TonUinson,    1   Selw.    aod  Others 
N.  P.  357^  n.  that  where  there  is  «o  considera- 
tion^ as  between  the  maker  and  the  payee^    no 
notice  of  non-pay  meoi  by  the   maker  is  neces- 
sary in  order  to  charge  the  payee ;  ia  the  same 
way  as  no  notice  is  necessary  to  be  given  to  the 
drawer  of  a  bill  of  exchange  who  has  no  effects 
in  the  hands  of  the  acceptor.     But^ 

GiBBSS;,  C.  J.  adverting  to  the  cases  of  Smith  v. 
Becket,  13  East.  187.  and  Brawn  v.  Mass^,  16 
East.  216.  ruled^  that  the  anak)gy  oontended  for 
did  not  exist;  and  that  the  payee  and  indorser 
was  under  the  circiumstanaes  entitled  to  notice; 
and  he  rejected  the  evideade  offeredj  Ihat  there 
was  an  understanding  that  the  note  should  not  be 
put  in  suit^  in  order  to  excuse  the  want  of  notice ; 
observing^  that  as  such  an  understanding  could 
not  have  been  given  in  evidence  to  prevent  the 
plaintiff  from  suing  on  the  note/  so  it  ought  not 
to  be  received  to  excuse  the  want  of  notice. 

Best,  Serjeant^  and  P.  Pollock,  for  plaintiff. 

Lens,  Serjeant^  for  defendant. 
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The  defend- 
int  caDDot 
make,  at  the 
trial  of  the 
cause,  any 
aach  objection 
to  the  partico- 
lan.  which,  if 
made  earlier, 
the  phuntiff; 
or  the  court, 
might  have 
rectified. 


Lovelock  v.  Cheveley. 

MONEY  had  and  received.  The  action  was 
brought  to  recover  a  sum  of  money  due 
upon  a  balance  of  account ;  and  the  defendant^ 
who  was  an  attorney,  had  given  a  notice  of  set  off 
for  business  done  by  him  for  the  plaintiff.  The 
plaintiff,  on  receiving  the  notice,  took  out  a  sum- 
mons for  particulars ;  and  Mr.  Justice  Park  had 
made  an  order  on  the  18lh  of  June,  that  the  de- 
fendant should  deliver  his  particulars  forthwith. 
The  particulars,  however,  were  not  delivered  till 
ten  days  subsequent  to  the  order;  after  the  plain- 
tiff had  subpoenaed  his  witnesses,  and  the  cause 
stood  in  the  paper  for  trial. 

Best,  Serjeant,  and  Holt,  for  the  plaintiff,  ob- 
jected, that  this  was  not  a  compliance  with  the 
Judge's  order  to  deliver  the  particulars  forthwith. 
An  attorney's  bill  should  be  delivered  in  time  to 
have  it  taxed.  They  cited  Martin  v.  Winter, 
Douglas,  199,  in  notis,  that  an  attorney's  bill 
should  be  delivered  in  time  for  the  plaintiff  to  get 
a  taxation. 


Copley,  Serjeant,  contra.  The  plaintiff  should 
have  returned  the  particular  if  they  were  not  de- 
livered in  compliance  with  the  order.  By  keeping 
them,  he  waves  the  objection. 

GiBBs,  C.  J.    The  demanding  and  granting  of 
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particulars  is  almost  a  new  system  within  the  re-       1817. 
collection  of  many  of  us.     They  undoubtedly  fa-      -^'V'^^ 
cilitate  the  trial  of  a  cause  ;  but  they  must  not  be    ^"^^^^ 
permitted  to  obstruct  the  justice  of  it.     The  party    Chkvelet. 
who  objects  to  the  particulars^  as  insufficient^  must 
make  his  complaint  at  the  proper  time.     He  can^ 
not  wait  till  the  trial  of  the  cause,  and  then  raise 
an  objection  which^  if  earlier  made^  mi^ht  have 
been  disposed  of.     In  this  case,  if  the  plaintiff  had 
not  time  to  tax  the  bill,  he  might  have  applied  to 
the  court ;  but  by  keeping  the  particulars  he  hat 
waved  his  objection. 

Best,  Serjeant,  and  Holt,  for  plaintiff. 

CopUof,  Serjeant,  and  Comyn,  for  dafendant 


Vofcl  «0 
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Blank  v.  Solut  and  Others. 

ii fi^rhtSd bT  'TF'HIS  »ra8  ao  fctipn  to  re^oxex  the  suai  of 
contraven.        JL    848/.  4ll^  fojT  the  freight  of  timber. 

tion  of  the  r  o 

^vigation 

SlToiS'S''      l*^  >»«^t>  >8|6,  iSibsQU  ajid  iGo.  of  Buitf^Kr, 
^s^udMU  shipped  tbe  tim|)«jr  Jit  thfjt  port,  ^nA  coiisii^ned  it 
them/heiiDot  to  thfi  d^fi^wt?  p  fjouim.    The  bill  of  lading 
an  aetion  for    was  in  the  usual  terms ;  that  19  to  s^y^  u  the  de- 
Che  freight.      fendants^  or  their  assigns^  P&ying  freight."    On 
the  arrival  of  ihp  vessel  the  defendi^pts  lentered 
her  at  the  custom-house^  delivered  a  manifest  of 
her  caxgo^  and  began  to  unload  her.    W|iils^  she 
was  unloading  she  was  seized  for  a  violation  of 
the  navigation  laws^  and  upon  the  ground  that  she 
was  not^  in  fact^  a  Prussian  vessel.     She  was^  how- 
ever^ released  on  condition  that  the  cargo  should 
be  warehoused  three  months^  and  then  exported. 
Security  was  given  for  a  compliance  with  these 
terms^  and  the  defendants  afterwards  received  the 
timber^  and  subsequently  exported  it. 

Lens  and  Bosanquet,  seijeants^  contended^  that 
as  the  timber  was  brought  into  this  country  in  vio- 
lation of  the  navigation  laws,  freight  could  not  be 
recovered.  The  goods  were  illegally  conveyed ; 
and,  therefore,  neither  party  could  resort  to  a  court 
of  justice  to  enforce  the  agreement. 

Vhughan,  serjeant,  contra.  The  ship  being 
seized  for  a  violation  of  the  Navigation  Act,  the 


Blank 

V. 
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defendants  are  immediately  apprised  of  the  breach       I817. 
of  law  which  had  been  committed.     They  nego- 
tiate^  however^  with  the   custom-house^  and  ob- 
tain a  release  of  the  cargo^  which  they  receive  and       Sollt 
export.    It  is  too  late,  therefore,  to  object  when  ""dOthen. 
they  have  had  the  profits  of  the  cargo. 

GiBBs,  C.  J.  The  ship  was  the  property  of 
the  plaintiff^  and  was  navigated  in  contravention 
to  a  known  system  of  municipal  law.  If  this 
transaction  had  not  been  absolutely  illegal^  I  should 
have  thought  that  the  defendants,  by  receiving 
the  g^oods,  had  waved  all  objection  to  the  contract, 
and  that  the  plaintiff  might  have  recovered  on  a 
quanltum  meruit.  But  I  feel  myself  called  upon 
to  direct  a  verdict  for  the  defendants,  subject  to 
the  opinion  of  the  court. 

Vaughan,  serjeant,  and  Comyn,  for  plaintiff. 

Lena  and  Boeanquet,  seijeants,  for  defendants. 
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Gibson  v.  Bray  and  Another. 
Goods  sent  to  F  |  iHIS  was  an   Action  of  Trover.     The  de- 


T 


laTa^r^m,  JL  fendants  were  the  assignees  of  one  Mark- 
LocStS of  *«^>  a  bankrupt;  and  the  goods,  for  which  the 
dliuT^wm  ^^^^^"  ^^  brought,  were  sent  to  Markham  on 
pass  to  iiis  as-  gale  and  return.  It  was  so  expressed  in  the  in- 
the  statute  of  voicc,  in  which  the  goods  were  entered  short ;  viz. 
«i  amesi.      j^  ^^^  inner  column  of  the  account 

The  goods  arrived  on  the  ISth  of  November  at 
Sunderland;  Markham  was  not  then  at  home,  but 
the  goods  were  taken  in,  and  paid  for,  by  his  ser- 
vant. His  shop  was  open  on  the  13th :  on  the 
14th,  an  execution  came  in;  and  on  the  15th  he 
committed  an  act  of  bankruptcy.  The  parcel  con- 
taining the  goods  was  not  opened ;  but  it  remained 
in  Markham's  possession  till  he  became  a  bank- 
rupt. Some  time  after,  the  plaintiflPs  traveller  de- 
manded the  goods  of  the  assignees  on  the  ground 
thatv.they  had  been  sent  on  sale  and  return. 

.  Vaughan,  serjcant,  for  the  defendants.  The 
question  is  on  the  nature  of  the  contract.  If  the 
goods  were  a  mere  deposit,  they  would  not  pass  to 
the  assignees ;  but  if  they  were  in  the  order  and 
disposition  of  the  bankrupt,  they  came  within  the 
meaning  of  the  statute  of  James.  It  did  not  mat- 
ter how  many  days  the  goods  were  in  Markham's 
possession.  The  invoice  was  a  sale ;  it  passed  the 
property.  It  might  be  a  conditional  sale;  there 
might  be  a  liberty  to  return  the  goods.     But  tba 
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possession  \vas  the  circumstance  to  which  the  sta-        1817. 

tute  looked.     By  having^  other  men*s  goods  in  his    ^^^"^^''^^ 

possession     the    bankrupt    augments  •  his    visible      ^^^^^ 

stock,  and  thereby  obtains  a  false  credit.  Bray 

and  Another 

Best,  Serjeant,  contra,  for  the  plaintiff.  This 
case  was  of  the  last  importance  to  trade.  The 
statute  of  James  was  meant  to  defeat  fraud  and 
collusion,  and  not  to  take  the  bond  fide  property 
of  one  man  to  pay  the  debts  of  another.  Here 
the  contract  was  not  a  sale.  It  was  a  very  fre- 
quent mode  of  dealing  with  tradesmen  who  wanted 
to  force  a  custom.  The  trader,  it  is  true,  had 
1^  special  property,  like  a  factor,  who  must  have 
the  possession  of  the  thing  for  which  he  negotiates  ; 
but  the  general  property  continues  in  the  vendor. 
In  this  case  there  could  be  no  false  credit  ob- 
tained ;  for  the  goods  were  not  opened,  or  ex- 
posed in  the  bankrupt's  shop.  The  bankrupt  had 
exercised  no  authority  over  them  ;  he  had  not  car- 
ried out  the  figures  in  the  invoice ;  he  had  not 
decided  to  take  them  ;  he  had  done  no  act  qf  own- 
ership respecting  them.  They  were  no  further  in 
his  order  and  disposition  than  the  furniture  of  an 
inn  is  in  the  order  and  disposition  of  the  guest. 
Suppose  the  goods  had  been  delivered  at  his  house 
by  mistake;  would  they  then  pass  to  his  assignees? 

GiBBS,  C.  J.  The  point  is  very  important,  and 
I  will  reserve  it  for  consideration.  We  all  know 
what  is  meant  by  the  ordinary  terms  of  sending 
goods  on  sale  and  return.  They  become  the  pro- 
perty of  the  trader  so  far,  that  he  may  sell  them 
either  for  money  or  credit,  and  receive  the  pro- 
ceeds ;  but  if  he  is  unable  to  sell  them^  the  vendor 
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1817.  cannot^  as  a  matter  of  course,  call  upon  bim  for 
the  value  of  the  goods,  but  he  has  a  right  ta  m*« 
turn  them  in  specie.     He  k  nol  a  factor,  tm?  any 

Brat  thing  like  it.  The  entry  of  the  prices  short  in  tliG 
invoice  does  not  rebut  the  presumption  that  these 
goods  were  sent  upon  the  ordinary  teiim&  of  sale 
and  return.  If  the  goods  had  been  sent  for  exhi^- 
bition^  or  for  speculation,  the  plaintiff  soliciting 
the  bankrupt  to  purchase  them,  they  would  not 
have  been  liable  to  the  assignees.  If  a  man  send» 
goods  to  a  tradesman,  subject  to  his  approbation 
whether  he  will  accept  them  or  not,  the  simple 
fact  of  possession  by  the  tradesman  would  not  be 
such  a  possession  as  the  statute  of  James  coiri^' 
work  upon.  But  goods  sent  upon  sale  and  return, 
in  the  ordinary  meaning  of  that  contract,  are 
within  the  order  and  disposition  of  the  bankrupt: 
he  deals  with  them  as  his  own  stock ;  they  procure 
him  credit ;  and  it  is  but  reasonable  that  those  who 
so  trust  him  should  take  their  chance  with  hia- 
otber  creditors.  It  is,  however,  a  strong  feature 
in  this  case,  which  sustains  the  claim  of  the 
plaintiff;  that  the  parcel  so  sent  was  never  op^ied> 
nor  taken  to  by  any  express  act  of  acceptance 
on  the  part  of  the  bankrupt. 

His  Lordship  directed  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court. 

A  motion  was  afterwards  made;  but  the  Court 
of  Common  Pleas  was  of  opinion,  that  the  case 
was  not  within  the  statute  of  21  Jac.  1.  c.  19. 

£e8t,  seijeant,  and  Pu/2er,  fbr  plaintiff. 

Vaughan,  seij*  and  CampieUfor.ddeiidants. 
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With  resp^tbthd  cas6  of 
routed  bwritfrshi)),  it  riiosf  im- 
pMtaitt  hkid  of'  ttte  bankt^pt 
Ift^s;  tbere  is  itiucli  diffical^ 
itl'  classiii^  the  decisions,  ft 
iff  obTioin  thkt  ttie  statbte  n^as 
diitetMa((innstthbto'  coUiisiYe 
frsdds^hldi  w^e  often  cdnf- 
mftted  IJ7  {M^rsonsitinieditatiotf' 
of  batikhttitcy.  Bclfbre'  thh^ 
proTislon  tta  the  21  Jac.  1.  it 
a^ms  to  har^  been  ti  comifilod' 
prtittice'  in  trader^  to  make  a 
tra^isfer  of  their  property;  but 
stni  tb  contiiifae  ekerdsio'^ 
efref/act  of  pfojterty'  o?cV  ii 
as'  befbre.  Ak  Ifetwee'n'  the 
btiyer  and  the  seller,  the  co'n- 
sld^Vatibn  might'  H^  good,  lei 
gal,  and  sol&cient;  indeed, 
Mfiit  hare  nothing  fWindn^eni' 
in*  it.  The  words  of  the*  abt, 
indeed,  point  in  terms  to  trans- 
fers made  upon  ^^good  const* 
deration.**  It  becomes  neces- 
sary tb  adrert  pdrticnfarly  to 
this  part  oY'the  act,  beicatise  it 
diki^  liot  seem  to  have  b^n^ 
sUfficieiatly  attended  tb  in  its 
s^licatioDk'-^If  such  transfek- 
kad  been  made  fraudalently^ 
and  i/ittiotit  an  ei^uivilebt  cen'- 
sideration,  the  commissioners' 
wonld  hate  set  aside  the  aiiena- 
tibn  aS  a  matter  of  cbnrse,  and' 
wbnid  hhie  cbnTeyed  the  piro- 
p^Hy  iniimderto  the  assignees. 
This  mischief,  in  the  cbnteiripla- 
tion  of  the  act,  was  of  another 
kind:  It  i^s  directed  against 
those  petvons,  frtends,  ot'  bredi:.' 


tdi's,X>ta  trader,  apprehenslre  of  id^f 

bKhkniptiy,  wTio,  for  tUH  sake!  v^^v^ 

oti^ssistidg  him  in  trade,  and  GriBsoii 

beirfg  tUifihselfes  secure,  kept'  v*   .. 


ok*  t»bl^  the  title  of  hl^  pro- 
perty,  but  leTt  him  in  the 
a{)pareiit  ]^o9session,'  reputed 
o^ershlp,  and  full  cbnirbul 
and'  disposition  of  the  same ; 
thereb/ procuring  him  a  false 
credit,  and  exempting'  them- 
seWes,  in  a  trading  concern,, 
from  that  commbn  risk  which' 
belonged  tb  them.  The  ciri. 
cifmstance  of  a  good  cohsidera' 
lioft,  therefore,  belongs  to '  this' 
kind  of  transfer  within  the 
Tiew  of  the  statute. 

It  was  necessary  to  explain ' 
thtsleadingprinci^Ie  of  the  act, 
as'mbsC  of  the  writers  on  this 
subject  appear  to  hare  regarded' 
its^  otje'ct  as  directed  against 
fraudulent  transfers.  The  nn- 
fafmess  of  such  transfer^  con- 
sUts  in  the  mischief  wh'ich  arises 
from  the  false  appearance ;  and 
likewise  from  this  adratitage 
Which  a  creditor,  so  acting,  pro- 
cuVes  above  others  who  deal  in 
the  ordihairy  000^0"^  of  trade!' 
Fot  whilst  other  credttoi'S  of  the 
trader  at^'oblTged  ohly  to  takV 
thetr  sha^  of  th^  general  dl- 
T(d(^nd,'  the  creditor,  acting  un- 
dbr  siidk  a'coUn^ion,  gets  batk' 
al!  that  pari  of  his  o^h  stbck, 
whUh  at  the  tinie  of  bank'^ 
rufitcy  is  unsold.  The'  trahs^ 
acttoii',  thtfifefori,  is  c6hiisi^e; 
b^ci&teltfyopbM  Mk'  ui&fatr 


abd'Ahbth^' 
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1817.        advantage.    It  is  mischtPTous 
^"^V^h/      because  it  exhibits  a  false  ap- 

GiBSON       pearance;  but  as  respects  the 
^*  creditor  at  least,  it  must  not 

AA^^fh      ^®  designated  by  the  harsher 
Aame  of  fraudulent. 

As  the  first  object  of  the  act 
is  to  protect  trade  against  false 
appearances  of  property,  and 
as  the  possession  and  apparent 
disposition  of  goods  and  chat- 
tels Is  primd  fame  evidence  of 
snch  property;  so  the  words 
of  the  statute  are  confined  to 
goods  and  chattels  exclubively. 
Hence  the  courts  have  always 
made  a  distinction  between 
mortgages  of  real  estates,  or 
chattel  interests  in  lands,  and 
goods  and  other  personal  chat<^ 
tels.  The  act  meditated  by 
the  statute,  as  we  have  above 
said,  was  the  collusive  holding 
of  the  stock  by  the  trader,  with 
the  consent  of  the  true  owner; 
or,  more  frequently,  the  sepa. 
ration  of  the  property  of  the 
goods,  and  the  possession/  of 
them,  for  the  security  of  a 
friendly  creditor.  With  re- 
spect to  real  property,  there 
was  no  apprehension  of  similar 
collusive  transfers  or  trusts,  be- 
cause there  could  not  be  the 
.same  object.  In  the  first  place, 
real  property  is  not  <^tock  in 
trade  for  the  matter  of  trading; 
and,  secondly,  the  possession  of 
it  is  not,  as  in  personal  chat- 
tels,' such  an  evidence  of 
ownership  as  to  induce  credi* 


tors  to  rely  upon  it.  For  ex- 
ample, real  estates  may  be 
mortgaged ;  and  we  know  that 
the  almost  universal  condition 
of  such  mortgaii^es  is,  that  the 
mortgagor  shall  remain  in  pos- 
session. In  the  same  manner, 
fixtures  to  a  freehold  are  not 
within  the  act.  But  the  ne- 
cessary and  usual  implements 
of  trade,  though  connected 
with  realty  (as  for  example, 
steam  engines,  threshing  ma- 
chines, &c.)  fall  within  it : 
because  they  are  strictly  per- 
sonal property ;  they  add  to  the 
apparent  substance  of  the 
trader ;  «nd  are  not  within  the 
same  presumption  as  the  fix- 
tures to  a  freehold,  which  may 
be  presumed  to  have  the  same 
condition  with  a  mortgage  on 
the  estate. 

Having  sufficiently,  as  it  is 
trusted,  unfolded  the  princi- 
ple of  the  act,  distinguished 
the  extent  of  its  application, 
and  the  reason  of  its  excep- 
tions, we  shall  subjoin  only 
such  cases  as  appear  to  depend 
upon  some  nice  circumstance, 
either  of  the  rule  or  the  ex- 
ception. 

I. — Where  Property  has  been 
left  in  the  possession,  order^ ' 
and  disposition,  of  the  Bank- 
nqii,  by  the  consent  of  the 
OxDner. 

From  what  has  been  above 
said   in    explaining    the   pe- 
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euliar  objects  of  the  statute, 
it  is  scarcely  necessary  to  add, 
that  all  the  cases  under  the. 
act  suppose  a  possession  of  the 
bankrupt  with  the  consent  of 
the  owner;  for  if  the  bank- 
rupt have  such  possession  of 
the  property  of  another  wUh^ 
mU  his' consent,  it  will  not 
pass  to  the  assignees  by  the 
statute.  Through  all  the  cases 
it  will  be  observed,  that  the 
law  keeps  a  steady  Tiew  upon 
its  first  object;  namely,  that 
of  protecting  trade  against  those 
fictitious  appearances  of  pro- 
perty which  induce  credit.  This 
principle  is  extended,  indeed, 
rery  far,  in  order  to  guard 
against  any  collusion.  Thus, 
,  where  A.  purchased  hops  from 
a  merchant,  and  left  them  in 
his  warehouse  until  he  should 
re-sell  them,  paying  rent  to  the 
merchant  for  the  warehouse- 
room.  The  hops  remained  un- 
distinguished from  the  rest  of 
the  merchant's  stock,  and  he 
became  a  bankrupt.  Upon  the 
trial,  it  was  proved  to  be  a 
custom  of  the  trade  for  hops 
to  be  left  by  the  purchaser  in 
the  merchant's  warehouse  for 
a  rent.  It  was  held,  however, 
that  such  custom  not  being 
clear,  distinct,  and  precise 
enough,  to  enable  others  to 
know  that  the  hops  so  left 
were  not  the  property  of  the 
merchant  possessor,  they  be- 


came the  property  of  bis  as-         1817. 

signees  upon  his  bankruptcy ;  V^V^b/ 

as  being  in  his  possession,  or-  Gibson 

der,  and  disposition.     JTiack*        _^* 
*^  Beat 


thwaite  y.  Cocfc^  3  Taunt.  487. 
So,  in  a  case  where  an  agree- 
ment was  entered  into  between 
a  wholesale  dealer  and  a  re- 
tail dealer,  that  the  former 
was  to  supply  the  latter  with 
goods  upon  sale  and  return^  to 
the  talne  of  ICX)/.;  the  ac- 
count to  be  settled  monthly, 
when  the  goods  were  again  to 
be  made  up  to  that  Talue« 
The  retail  dealer  became  bank- 
rupt ;  and  the  wholesale  dealer 
brought  an  action  against  the 
assignees  for  the  goods  unsold, 
amounting  to  61/.  It  was 
held,  by  Lord  Ellenborough^ 
that  the  good^  passed  to  the 
assignees,  as  they  appeared  to 
the  world  to  be  the  property 
of  the  bankrupt,  and  because 
the  reputed  ownership  was  cal- 
culated to  procure  him  a  delu- 
si? e  credit,  Lroesay  ▼.  Hood^ 
2  Caropb.  83.  So,  in  Bryson 
T.  WiflU^  1  Bos.  and  Pull.  83, 
where  a  trader  sold  his  dyeing 
plant,  and  kept  possession  of 
it,  paying  a  rental  for  the  use 
of  it,  it  was  held  within  the 
estate. — See  likewise  7  T.  R. 
3^8,  and  Darby  y.  SmUh^ 
8  T.  R.  83.  And  again,  where 
a  partner,  retiring  from  busi- 
ness, leased  to  others,  who  con- 
tinned  it,  certain  stills,  Tats, 


and  Anotlier 
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cjists  At  rJfti  pttrus,  c.  p. 


tgjf.  atftf  ufbnWls,  pWp^r  for  cai^- 

VJ^'V^^  jy»njj'  ott*  tlie   buiiliiess,    rfnd. 

(^iSsDx'  liirblch  had  beeri  iis^d  b)r  Ais* 

^'  fotthet  partiieW;  th^  Cdfatioy- 

aVd  A^bthet'  '^^  P^^^^^  becarfie  liahfc 
liiptr;  atid  xxpbh  a  qnertion, 
WUetkef  sUdi  artidbd  i^as^ 
under  the  statute  to  the  ais-' 
siifriees^  as  being  in  the  pod-' 
s^ftlbn,  ord^,  aridi$id]posUitn; 
^  m  baiikydpt^,  at  the  tith^* 
€tfi^ar  bankruptcy,  thkCovnri 
of  It'.  B:  held,  that  the  stills 
i»1iiclf^refiked'tb  the  fVee- 
hold,  did' nbt  pas^'  to  thef  as- 
sff^riees  ntidor  the  i^t6$'  goddi 
tMd'  chmm^  in  tile  statute  ; 
bat*  that  the  yats,  ^c.  whf!6h 
wlBre  not  so  fixedi  dtd'pas»  tcf' 
tVcf  assignees,  as  being  left  bf 
the  trtie  owner,  intheposs^- 
sfon,  care,  and*diHposi<iota,  of^ 
i\A  hfAtfkrifpts,  a«  re^kE* 
on^hers,  Horn  t.  Bukifr^  9* 
EaM:  ^5.  Bnt  tdi^e  the^ 
purchaser  of  gobdi,  Ijin^at'a' 
whtrf  iji  the  namef  of  the'  selfJ- 

ei^^  redetVed'from'h'r^V  a*  *h'*f 
time  of  sale,  an  order  on  the^ 
wharfinger  for  the  delirery^  of' 
the  gfftKid,  bnt  snflRbred  theii^ 
te  remain  inr  the'  naMe  of'  the 
seller forseveril months  aft^r-* 
wards,  dufin^g  whichr  thtae 'the 
seller' disposed  of  a  p«rt^  but, 
upon  notice '  of  the  seller's 
iosolTencj^  the  purchilser'caT*' 
r'M  the  order  to  the  wharfin- 
ger, and  hadthegbbdsti'an^-' 
ferred  into  hboWn' name,  and 


nine  days  after  that'  t^i  sUfdr 
b^nithe  batilctiipt:  the'  ConrC 
of  K.  B:  hdd,  that'  ilhb  as- 
signeds  6f  the  baliknipt*  wero 
not  entitle  to^  thd  goods,  for 
that  a  ctfmt>lete  change  df  tttn 
propcrtj'  took  place  liy  the 
transfep  made  id*  tb(0  wharfin- 
g^i's  bddks;  and  that  it  Would^ 
be  highly  dangerous  hy  Rnf 
cotfstHietibn  to  Tttry  the  timtf 
fikM  ny  the  statute,  which' 
comprehends^  sudi  goods  orify 
t^the  banltht^t,  by  the  consent 
and  p^nifisslbd'of  th'6  oimer, 
has*  in'  his  possession,  order, 
aHd  dlsp66iti6n,  at  such  time 
m'  he  shaU  became  hankn^j 
Jbnes^.  Dw^er,  15  East:  21. 

The  canseni  of  the'  owner  is 
ifa  all  dac^  necessary ;  the  sta- 
tkte'  alUay^  looMng  tdwards 
this  aiftlts  mdn  object';  namely, 
th^'  pretelitit]^'  such  a  collu-' 
sioit' betfreen  one' tradi^  and 
ahcrther;  a^  if  oni^'said,  <a^ 
i^ni  ^rtfst  ybif  with  ^«s«  goods,' 
and  yon  may  ix^Ae  and  make' 
profit  by ^  them,  bbt  remember' 
they  are  nUnie.  I  win  not' 
rinr  thfe*  risk!  of  y out* trade; 
though  I  will  help^' yotji,  on 
sh^t  aecb^^nti,  ioi  ou'f  com- 
mon  b^ne^.''  Ih  a  #ord, 
thi^  is  the  kfnU  of  cotlusieii 
towards  which  the  stafdle  is  in 
all  cases  diV^tiftd;  atad  if  the 
T^der'will  bear  it  in'  his  nlf  nd,' 
it p^oVfde^ hfni' with  a cliiefoi^' 
theM«t»Aniilation^4A  all.    In' 
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'the'  following  cMe^  for  ei>- 
ample : — ^Where'a  womsn,  lye- 
fore  marriage,  with  the  censent 
of  her  intended  husband,  con* 
Teyed  all  her  sfock  in  trade, 
and  fnrnitare,  to  trustees,  to 
enable  her  to  cany  on  her  bu- 
siness separately,  and  the  hus- 
band did  not  intermeddle  with 
them,  and  there  was  nofVaud* 
imputed  to  the  transacdon,  it 
was  held,  that  such  etfects, 
though  fluctuating^  were  not 
assignable  under  the  statute; 
for  that  the  husband  had  not 
the  order  and  disposition  of  the 
property  with  the  consent  of 
the  reai  owner;  that  the  trustee 
was  the  legal  owner,  and  he* 
gUTO  no  sucb  consent  for  such 
purpose;  and'  that  the' wife's 
possession,  in  the  manner  in 
which  it  was  prored  to  hare 
been  exercised  at  the  trial,  was 
no  eTidence  of  fraud ;  for  that 
she  was-  to  be  considered  zs 
the  agent  of  the  trustee,  JoT' 
many.  WooUoUm^  3T.  R.  018. 
See  lilcewtse  Exparte  Martin^ 
2  Rosens  Bankrupt  Cases,  351. 
So,  where  a  trader,  who  after* 
wards  l)ecome8  a  bankrupt, 
adoersely  retains  possession  of 
goods,  so  that  the  party  en* 
titled  to  them  is  obliged  to  sue 
hfm  ID  a  court  of  justice  to 
obtain  a  re^possesston,  or  to ' 
restrain  such  trader  from  dis- 
posing of  the  goods^  such  pos* 
sesflon  isnot  within  the* mean^' 


ing  of  the  statute,  beettofse  it  is'        \ni^^ 
cleatly  not  with  the  eon^eni     v^'V-^' 
and  pernuision  of  the^  onner,       Onwit 
1  Ves.  243.  ^ 

In  the  case' of  a  secret  patt^  aatfAMlHir 
nershf p,  one  pattnei"  being  de^^ 
clared  a  bankrupt,  and  the  se- 
cret partner  then  coming  for^ 
ward  with  a  claim  upou  ther 
joint  property,  a  Tery  strongs 
doubt  is  entertained  whether 
such  secret  partner  could  susw 
tain  his  claim  against  this  staw 
tote.  We  should  think,  speak^-^ 
ing  with  all  deference,  after 
the  authoritfes  in  this  case, 
unquestionably  not;  for  the' 
two  circumstances  here  concur 
which  compose  the  particular 
act  provided  against  by  the' 
stMUte.  In  the  first  place^  the 
stock  in  trade  is  left  in  pos^ 
session  of  the  bankrupt  sole- 
ly; and,  secondly,  the  consent 
of  the  secret  partner  is  mani- 
fest in  the  thing.  This  opi- 
nion has,  indeed^  been  disputed^ 
by  a  decision  in  the  Court  of 
Exchequer,  Coldaell  t.  Gre* 
gory  J  1  Price,  119.  fiut  the 
Lord  Chancellor  hai  subse- 
quently expressed  an  opinion 
contrary  to  the  above  deci- 
sion, and  reserved  the  determi- 
nation of  the  same  point  for  the 
assistance  of  some  of  the  Ba- 
rons upon  the  hearing,  Bx 
parte  Dyster,  2*  Rose,  25rr. 
Ibdeed,  we  should' apprehend' 
that'  th^re  cannot   be   much 
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1817.        doubt  upon  the  subject,  when 
.'^^      it  is  considered  what  is  the  na- 
GiBSON        tare  of  property  in  partnership 
o>  stock ;  that  it  is  property  in  the 

whole,  and  as  respects  trade  at 
least,  it  has  no  qualification  in 
its  disposal.  But  the  fact  of 
the  bankrupt  being  the  reputed 
owner  may  of  course  be  dis- 
puted by  the  party  claiming 
the  property  against  the  as- 
signees. He  may  shew  that 
such  reputation  did  not  exist, 
or  was  founded  on  grounds 
which  the  law  would  not  ad- 
mit to  be  sufficient  as  a  pre- 
sumption of  property  in  the 
possessor. — See  Gurr  ▼.  Rii/- 
tofi|  ante,  327,  and  Muller  t. 
Mossf  1  M.  and  S.  335. 

But  stilly  upon  the  principles 
aboTe  stated,  any  casual  or 
temporary  possession,  which 
belongs  only  to  the  ordinary 
course  of  trade,  will  not  be 
within  the  reason  of  the  sta- 
tute, and  of  course  not  within 
Its  proTisions.  There  may  here, 
indeed,  be  a  legal  possession, 
bur  not  of  that  kind  contem- 
plated by  the  act.  Thus,  in 
the  case  of  a  delivery  of  goods 
by  sample,  or  by  any  other 
means,  symbolical  only  of  the 
contract.  If  such  a  deliTery 
be  given  at  the  time  of  the  con- 
tract as  the  circumstances  and 
nature  of  the  property  will 
admit,  though  the  possession 
of  the  chattel^  In  fact,  remain 


with  the  trader,  and  he  be« 
comes  a  bankrupt,  it  will  not 
on  that  account  pass  to  his  as- 
signees/ Bectuse,  where  the 
.  property  cannot  be  absolutely 
delivered  at  the  time  of  the 
contract,  such  intervenient  and 
incidental  possession  is  neces- 
sary. Thus,  where  goods  are  of 
a  bulky  nature,  and  are  sold  bj 
a  trader,  a  delivery  of  the  kej 
of  the  warehouse  where  such 
goods  are  deposited,  is  a  suffi- 
cient delivery  to  take  them 
out  of  the  possession  of  the 
bankrupt,  and  to  exempt  them 
from  the  statute,  MarUon  v. 
Moore,  7  T.  R.  67.  Ryal  v. 
Bowles,  1  Atkins,  170.  With 
respect  to  the  property  In 
ships,  which  depends  upon  par- 
ticular statutes,  and  of  which, 
an  absolute  possession  cannot 
be  made,  the  transfer  must  be 
accompanied  with  certain  le- 
gal forms:  the  proper  docu- 
ments and  muniments  must  be 
delivered,  to  enable  the  pur- 
chaser to  reduce  the  property 
into  possession  upon  the  arri- 
val of  the  ship  in  port.  With 
regard  to  this  species  of  pro- 
perty the  registry  acts  deter- 
mine all  the  necessary  forms ; 
and  they  must  be  complied 
with.  They  are  founded  upon 
rules  of  general  policy;  and, 
though  it  may  be  hard  in  some 
particular  cases  to  vacate  con- 
tracts for  the  transfer  of  pro- 
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perty  in  ships,  on  accouDt  of 
the  non-obsenrance  of  forms ; 
still,  as  this  seferity  ensures  the 
obserranceof  them,  it  conduces 
to  a  general  good,  which  more 
than  OYerbalances  any  partica- 
lar  hardship.  The  registry 
acts  have  the  same  relation  to 
shipping  which  the  enrolment 
act  has  to  annnlties.  They 
are  severe,  unyielding,  regula- 
tions, in  order  to  protect  an 
extensive  system  of  maritime 
policy.  Thus,  where  a  trader 
became  a  bankrupt,  between 
the  time  of  executing  a  bill  of 
tale  of  a  ship  at  sea  to  his 
creditor,  and  the  time  of  such 
creditor's  complying  with  the 
requisites  of  the  registry  acts, 
though  such  requisites  were 
completed  after  the  act  of 
bankruptcy,  and  before  the  ac- 
tion  brought,  the  assignees  of 
the  bankrupt  were  deemed  en- 
titled to  recover  the  possession 
of  the  ship  in  an  action  of 
trover.  Moss  v.  Chamock^  2 
East.  309.  In  all  these  aliena- 
tions, where  the  thing  is  not 
capable  of  actual  delivery, 
and  therefore'  such  delivery  is 
Bade,  in  part,  or  symboli- 
cally, the  transfer  by  the  bank- 
rupt must  be  complete,  and 
there  must  be  no  laches  on 
the  part  of  the  purchaser. 
Thus,  where  the  creditor  per- 
mitted the  ship  to  return  to 
port  and  to. go  on  a  second 
royage,    and  otherwise  neg- 


lected to   take  possession  of        1817. 
her;  even  though  the  grand     v^"V^h/ 
bill  of  sale  wa^  delivered  to       Gimsox 
him,  it  was  held  to  be  with-  ^• 

in  the  operation  of  the  sta-  •  kt^Oi 
tute. — See  Mair  v.  Glenniey 
*  4  M.  and  S.  240,  andthe  cases 
there  referred  to  in  argument*  . 
But  an  actual  possession  need  . 
not  be  taken  of  the  ship  whilst 
she  is  in  a  foreign  port,  Whit- 
marsh's  Bankrupt  Laws,  101. 
Where  a  chose  in  action  is  as- 
signed, all  the  cases  agree  that 
the  security,  if  any,  must  be 
delivered  over  to  the  assignee. 
And  where  a  bond  is  assigned, 
it  must  not  only  be  delivered 
to  the  assignee ;  but  it  would 
be  necessary  (as  it  appears 
from  some  cases)  that  a'ctual 
notice  ought  to  be  given  to 
the  debtor  of  the  assignment, 
1  Ves.  348,  and  1  Atk. 
171 .  But  in  the  case  of  book 
debts,  as  there  is  nothing  that 
can  be  delivered,  a  simple  no- 
tice to  the  debtors  will  be  suf- 
ficient.— Id,  ibid. 

II. — Property  left  in  the  Pos' 
session  of  the  Bankrtqd  for 
a  particular  Purpose. 

There  is  some  nicety  under 
this  head;  but  the  cases  may 
all  be  referred  to  the  principle 
of  the  rule,  and  the  exceptions 
above  stated.  If  the  bank- 
rupt be.  in  possession  of  goods 
left  with  him  for  some  particu- 
lar or  limited  purpose,  such 
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ygflmiiftn  ii  Dot  of  ittelf  viitt- 
io  ike  raas^u  4tf  tbe  ala^frie. 
For  kis  posaeiMOQ  beiag  m- 
jtrfoted  to  ftteftfurpoM,  lioluis 
BO  p^wer  to  aeli  or  dispose ; 
ood  tliarefore  aot  to  oxorcifie, 
toUh  ibe  Komeni  of  the  real 
owDor,  sudi  acts  ^8  night  in* 
iUce  ftn  opbion  ei  propeiij. 
For  rumple,  if  a  trader  be  a 
dopositarjr  of  another  man's 
goodf,  or  posfleas  them  by  a 
contraet  of  hiring  and  letting, 
at  the  fnmitnre  in  a  hired 
lodging,  they  are  not  within 
the  Matute ;  becauae,  although 
he  bna  the  tii«  of  snch  pro- 
party,  he  has  not  the  order 
and  diaposition  thereof.  Bet 
thia  special  trnst  and  li- 
mited right  of  disposal  may 
of  oonrse  be  negatived  by  evi- 
denee  to  the  cont wy ;  and  a 
fioUnsion  for  the  purpose  of 
fifing  the  bankrupt  a  better 
appearance  with  bii  creditors, 
may,  if  sudi  be  the  case,  be 
pvowd  to  be  the  reel  design 
of  the  possession.  Likewise, 
if  there.be  a  palpable  laches 
on  the  part  of  the  owner,  this 
will  be  considered  as  a  strong 
presumption  of  the  collusion 
abefie-ttentiosMd.  Every  ease, 
in  short,  must  dependi  upon  it- 
self; 4n  leading  principle  of 
tibe.  mA  being  always  kept  in 
me«s  namely,  that  of  prevent- 
ing a  false  ceedit,  procured  by 
eoUnaisre  tinata*  Thus,  wheie 
i«ed»  were  left  i»  the  posses- 


mon  of  a  bankrupt  in  treat  to 
sell  for  another,  it  la  not  n 
possession  within  the  statute. 
A«  where  A.  made  a  bill  of 
sale  of  leases  and  personal 
estate  io  JB.  and  C.  in  tmit  to 
pay  ^.'s  debts;  at  £rst  B. 
acted  in  the  trust;  but  after- 
wards C  teok  the  whole 
into  his  possession,  and  acted 
alone,  and  became  a  baidunpt. 
The  Court  held  the  posses- 
sion  not  io  be  within  the  sta- 
tute, Copeman  t.  GnUmd^  1 
Peer.  WUl.  314.  So,wheiwa 
merchant  bought  and  shipped 
goods  iu  his  own  name  to  ooe 
of  the  King's  yards,  and  it  was 
deliTered  to  the  use  of  a  carpan 
ter,  who  had  contracted  to  par- 
form  some  work  there,  and  the 
carpenter  became  a  bankrupt; 
it  was  held,  that  although  tte 
bankrupt  had  thejpoMesMon  of 
the  property,  and  the  sp|M- 
reni  disposition  of  it,  yet  as 
there  was  no  fraud  in  the  case, 
actual  or  constmctlre,  and  as 
tibe  reml  property  wa$  Ifte  mer* 
ckmU'^y  the  statute  did  not 
operate  iqpon  it,  CoUim  t. 
Fofbei^  S  T.  R.  ai6^-See 
likewise  1  Atkins,  18^,  aad 
Walker  r.  Bumdi,  303. 

UL—Prqiertj^  leftina  Bank- 
rt^s  Hands  as  a  Fadotf 
Banker f  Broker^  ^c. 

AU  die  cases  aadea  tbie  bend 
depend  upon,  one  ringle  cir- 
cumstanca^  namely^  tiaa  ab« 


TWNHTY  TBUM,  if  G^*&»  *"• 


ftctor ;  »h  iP  <#»'  J»oi]4.8,  *b.e 

idjstiiigiU3biii«  tbe  .prop^fy  nf 
•neb.    7J1UIS,  tf  tto  liifi^otr  80^ 
J^  pxiMpai's  gQod9,  »iid  toy 
pUwer  i;oi^d»  yi*  top  *vp<»€d»» 
ik»  pjnojcjiiijd  M  enti^liad  IP  tfaf 
l^oods.     WhUfiomp  ir.  /tfOoA,  1 
Saik.  ilP.    So,  if  go«b  COD. 
signed  to  a  factor  are  sold,  axid 
the  factor  receiTes  bills    and 
notes  for  them  instead  of  mo- 
ney, and  then  becomes  bank- 
nipt,  the  principal  is  entitled 
to  such  notes.    Scoit  t.  Sur^ 
many  Willes,  400.     So,  where 
bills  or  notes  are  sent    to  a 
merchant  or  banker  to  be  spe- 
cifically applied,  and  he  be- 
comes  a    bankrupt,    without 
haying  parted  with  such  bills 
or  notes,  they  will  not  pass  to 
the  assignees.     Tooke  t.  HoU 
imgworik,  5  T.  R.  «15;  and 
see  the  cases  in  Whitmarsh's 
Bkt.  Laws,  105.     But  if  bills 
are  deposited  with  a  banker, 
and  indorsed,  and  the  banker 
disposes  of  them,  and  becomes 
a  bankrupt,  they  cannot  be 
recoTOred.     Collins  v.  Martin^ 
1  Bos.  and  Pul.  648.     Under 
this  head  the  question  of  lien 
frequently    occurs,    which    is 
eridently  of  a  different  nature 
from   the  claim  of  property; 
being  an  obligaOon  upon  pro- 
perty^   and  not  the  right   of 


imper^y  itself.  Tki»  1$  A9 
growd  pf  «<yti#.c(Mn.  Tte 
fi^f^  fire  jumqeroj^;  *M^t  t^ 
pcj^iple  in  ^1  is  Inttf U^Wt* 
S»fiCHl09 
13.  ExpOfU 
Bkt.  ca.  d92.  S9  itwFt^  A0 
Wakefield  BMXiky  ibyt-  94».^ 
See  likewisB  the  smbq^  wlUtCr 
iion  of  cases,  f54  wd  9«p; 
and  19  Vesey,  BfTQ* 


jr.  Perkmy  S  Bw*.  ,,JT^|W 
M9^  Pease,  1  Bmk^  fi^'^W'ww 


in  the  BankrujplU  Hands  as 
TruhttCy  Executor  J  or  Admi» 
nistrator. 

Here  the  principle  is  mani- 
fest. The  possession  is  neces- 
sarily independent  of  all  col- 
lusion. A  trader  is  not  put 
out  of  the  rights  and  duties  of 
social  intercourse,  merely  be- 
cause he  is  a  trader.  He  may 
become,  as  matter  of  course, 
the  executor  of  a  friend,  or 
the  trustee  of  a  marriage  set- 
tlement, &c. 

Thus,  where  the  wife  of  tha 
bankrupt  administered  to  her 
father,  and  became  possessed 
as  administratrix  of  his  effects, 
to  which  she  and  her  infant 
brother  and  sisters  were  enti- 
tled, and  the  husband  conti- 
nued the  business  of  the  father 
for  their  benefit ;  Lord  Eldon^ 
notwithstanding,  held,  that  this 
was  not  such  a  possession  of 
the  goods  by  the  bankrupt,  as 
could  be  deemed  an  order  and 
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Gibson 

Brat 

ind  Another 


disposition  within  the  statute, 
so  as  to  make  them « liable  to 
his  creditors.  Finer  t.  Cadeilj 
3  Esp.  N.  P.  C.  88.  See  like- 
wise,  Butler  t.  Richardson^ 
Amb.  74.  Bedford  t.  Wood- 
hamj  4  Vese^r,  40 ;  and  Winch 
T.  Keelesf,  1  T.  R.  61Q.  So, 
where  T.  held  shares  in  a  trad- 
ing  company  in  trust  for  FT. 
who,  by  his  will,  appointed  71 
his  residuary  legatee,  T.  con- 
tinned  in   possession    of  the 


shares,  and  became  a  banknq;»t. 
Lord  Redetdale  held,  that  71 
being  atmstee,  the  shares  were 
not  left  in  his  possession  within 
the  meaning  of  the  statute,  so 
as  to  entitle  the  assignee  to 
take  them ;  but  tiiat  T.  was 
the  true  owner  and  proprietor 
of  the  shares,  subject  to  the 
debts  and  legacies  of  W.  Jo^ 
T.  CanfbOlj  1  Scho.  and  Lef, 
328. 
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Lee  and  Another  v.  Mvim. 


VSSUMPSIT.-The  plaintiffs  were  bailders;  ,.a.. 


im  ,  ,      ,  ,  ,  ,  tioneerisnot 

jHL  and  had  purchased  property  at  a  sale,  con-  Habie  to  pay 

'^  r      r       J  interest  OD— 

a  deposit,  1 
in  his  liand 


ducted  by  the  defendant^  as  an  auctioneer.    The  ITdei^si^^t 
plaintifft  being  the  highest  bidders,  the  lot  was  iTaH^gtSeln. 


deckred  to  be  their's  ;  and  they  signed  an  agrees  ItiSr**He^^» 
ment  to  complete  the  purchase,  according  to  the  to  be  consider- 

1.  .  X       ^  rrtn  !•■  .»   ?  .       edasamere 

conditions  of  sale.    They  likewise  paid  into  the  agent,  unless 
bands  of  the  defendant  ^X)/.,  as  a  deposit,  and  a  enmeasa 
security  for  their  performance   of   the  contract.  §,eX^^* 
Objections  being  tidcen  to  the  title  deeds,  a  long 
negotiation   commenced  between  the  vendor  and 
vendee*;  and  from  the  year  1613,  when  the  pro- 
perty was  first  put  up  to  auction,  until  the  year 
1817,  different  treaties  had  been  carried  on,  and 
arrangements  proposed.      Finally,  however,    the 
contract  was  rescinded;    and  the  plaintiffs  now 
brought  an  action  against  the  defendant,  to  re- 
cover the  amount  of  the  deposit  money,  together 
with  interest,  from  the  time  of  its  having  been 
paid  into  the  hands  of  the  auctioneer,  and  the 
expences  which  the  plaintiffs  had  been  obliged  t0 
incur  in  investigating  the  title  to  the  property. 
The  defendant  had  paid  the  amount  of  the  deposit 
into  Court. 

Pell,  Serjeant,  ibr  the  plaintiffs,  ceotended,  that 
they  had  not  only  a  right  to  recover  the  interest 
of  the  money,  but  the  espences  of  investiggliag 
the  title.     1.  Interest  wm  due  in  aU  cuses  wher# 

Vol.  I.  3  P 


Lee 

V, 
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1817.  the  sum  sought  to  be  recovered  was  liquidated^  and 
was  detained  in  the  hands  of  the  receiver  beyond 
the  period  when  it  ought  to  have  been   paid.     At 

MuNN.  least  it  was  competent  for  a  Jury  to  calculate  in- 
terest in  the  amount  of  damages.  In  this  case  the 
defendant  had  the  use  of  the  money.  He  might 
have  employed  it  beneficially ;  and  the  plaintiffs 
had  been  deprived  of  the  fair  profits  of  it.  2.  The 
expence  of  investigating  the  title  was  incurred  as 
well  for  the  benefit  of  the  vendee  as  for  the  ven- 
dor; and  the  plaintiffs  were  entitled  to  recover 
a  moiety  of  this  expence,  if  not  the  whole. 

Lens,  seijeant,  contra. — The  ^defendant  .was  a 
mere  ogent,  or  stakeholder,  between  the  parties. 
He  had  no  power  or^controul  over  the  money^; 
he  could  not  invest  it  in  any  public  security.  He 
could  not  trust  it  out  of  his  hands  for  the  purpose 
of  producing  interest,  but  might  be  compelled 
to  pay  it  over  at  any  moment.  An  auctioneer^ 
wilfully  detaining  money,  might  be  liable  to  pay 
interest.  But,  at  any  rate,  it  should  be  shewn 
that  the  money  was  first  demanded.  With  re- 
spect to  the  expence  of  investigating  the  title, 
there  was  no  pretence  for  the  demand.  The 
defendant  had  never  made  himself  a  principal 
in  the  transaction,  and  was  merely  a  trustee  for 
both  parties- 

GiBBS,  C.  J. — I  cannot  think  that  an  auctioneer, 
who  does  not  mix  himself  as  a  principal  in  the 
transaction,  but  merely  receives  a  deposit,,  to  hold 
upon  the  condition,  that,  in  case  the  purchase  be 
completed,  he  shall  pay  such  deposit  to  the  vendor. 
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and  if  it  be  not  completed^  he  shall  return  it  to 
the  vendee,  is  to  be  charged  with  interest.  I 
know  of  no  case  to  this  effect;  and  I  am  sure 
the  practice  is  the  other  way.  As  to  the  ex- 
pences  of  investigating  the  title,  they  are  foreign 
to  the  case.  The  auctioneer  is  not  liable  to  pay 
them.  But  the  question  of  interest  being  new,  I 
will  reserve  it  for.the  opinion  of  the  Court. 

Verdict  for  defendant,  subject,  &c. 

Pell,  Serjeant  and ,  for  plaintiffs. 

Lerii,  serjeant,  and  ■    -    ,  for  defendant. 


1817. 


Lis 

V. 

MuNir» 


In  Michaelmas  term  the 
facts  aboTe  stated  were  pat 
into  a  special  case,  when  the 
Conrt,  absente  the  Lord  Chief 
Justice,  coincided  with  the 
opinion  which  he  had  given  at 
the  trial ;  and,  with  regard  to 
the  demand  of  interest,  they 
said,  that  the  defendant  could 
only  be  considered  as  an 
agent ;  that  anctioneen  gene- 
rally were  not  iifible  for  the 


interest  of  deposits  k>dged  in 
their  hands,but  that  some  pecu- 
liar circumstances  might  af- 
fix this  liability  upon  them. 
That,  in  the  present  case,  no 
demand  was  made  upon  the 
defendant  for  the  money  till 
the  action  was  brought;  and 
that,  until  such  demand  and 
refnsal,  the  question  of  the 
liability  of  an  auctioneer  could 
scarcely  be  agitated. 


2P  3 
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Frierb  and  Another  t>.  Woodhooss. 

Id  effecting  fT^HIS  ^VRs  ati  actioti  oti  a  Pdtcy  of  Insunuice 
ramce,^aci?l  JL  Oil  the  ship  LtmisitamiA,  from  the  BrazU^ 
S^Tctf  to  Lisbon,  indtiditig  the  common  risks.  The  ques- 
Uo^UAtM,  ^^^^  ^^^  whether  there  had  been  an  undue  con- 
seed  not  be     cealment  at  the  time  of  the  insurance.    The  policy 

commanicated  .  m.         ,/ 

to  the  onder-  had  been  effected  by  the  broker^  who  went  to  the 
e^eriDDoruint  Underwriters,  exhilriting  a  letter  from  the  plaintiffs^ 
OiT^oi^uta.  i"  which  they  stated—^'  Our  ship,  the  LouisUania, 
^k^fwitu  sailed  from  Maranknm  to  Listen,  on  the  Ist  of 
tobepmumed  Septeinbety  181 5,   We  have  to  request  the  favour 

within  their  *^  1.       .  t 

knowledge,      of  your  effecting  an  insurance  on  her    account. 

intonc«>nnt!'^  We  are  not  alarmed  at  her  having  been  fifty-seven 
days  on  her  voyage,  as  there  have  been  many  con- 
trary winds.     We  are,  Ac/' 

This  letter  was  dated,  Lhbm,  the  27th  of  Oel^ 
ber.  No  other  communication  was  made  to  the 
defendant ;  but  it  was  in  evidence  that  the  plain- 
tiffs Imd  received  a  letter  from  their  agent  at  Ab- 
rtmham,  dated  AugteH  31,  1815>  whidi  letber  had 
been  brought  by  another  vessel,  the  Vict0rio». 
The  latter  vessel  sailed  from  Maranham  on  the 
Ist  of  September,  in  company  with  the  plaintiff's 
ship  the  LouisUania  ;  and  arrived  at  Lisbon  on  the 
17th  of  October,  being  ten  days  before  the  plain- 
tiffs letter  to  their  broker  to  insure.  The  usual 
passage  from  Maranham  to  Lisbon  is  between  60 
and  70  days.  It  appeared,  moreover,  by  UUnfd*^ 
Lists,  that  between  the  1st  of  SegUmhtr  and  the 

\ 
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S7th  of  Oetober  levend  vcMelt,  besides  the  Ftc-      isir. 

torioM,  h«d  •rrived  at  1;im6mi  fhmi  Maranktun.    ^tP'^ 

The  plaintiflF^t  vessel  was  lost  shortly  after  she  left  ^^A  Aoottev 

Maran/iam.  v» 

Woei4isvi9* 

£es<  and  Vkugham,  serjeaiils^  for  the  defendant^ 
contended^  that  the  plaintiffs  had  concealed  a  ma- 
terial circumstance  which  ou^ht  to  have  been 
communicated  to  the  underwriters.  They  should 
have  mentioned  the  arrival  of  the  Vtctorioao,  which 
sailed  in  company  with  their  ahip.  Their  commu- 
nication to  the  underwriters  was  not  candid  and 
exfriicit 

Lens,  Serjeant^  and  Puller,  contra.  The  arrival 
of  the  VieUriom  was  in  Llagfd'^  Laut,  whkh  asay 
be  considered^  for  this  purpose^  equivalent  to  a 
special  communication  to  the  underwriters.  What 
was  commonly  known  at  Lloyd' 8  need  not  be  com- 
municated. 

Burroughs  J.  This  is  not  a  concealment  to 
vitiate  the  policy.  The  material  facts  were  ho- 
nestly disclosed  in  the  letter ;  and  the  arrival  of 
the  other  vessels  at  Lisbon  from  Marafdiam  (how- 
ever important  this  intelli^nce  might  be)  must  be 
presumed  within  the  knowledge  of  the  under- 
writers^ from  the  circumstance  of  its  being  con- 
tained in  Lloyd's  printed  Lists.  What  is  exclu- 
sively known  to  the  assured  ought  to  be  commu- 
nicated ;  but  what  the  underwriter^  by  fair  in- 
quiry and  due  diligence^  may  learn  from  the  or- 
dinary sources  of  information  need  not  be  disclosed. 
It  is^  however^  a  question  for  the  Jury. 
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1817.  The  Jury,  which  was  a  special  Jury  of  mer- 

^"^■^^^^^     chants,  said,  that  inasmuch  as  the  arrival  of  the 

Dd  Another  ^^^^^^^^  ?"d  of  the  Other  vessels  was  noticed  in 

V.  Lloyd's  List  at  the  time  the    insurance  was  ef- 

WooDHouss.  fecled,  and  as  these  Lists  were  in  the  hands  of  the 

underwriters,  they  were  of  opinion  that  there  was 

no  concealment. 

Verdict  for  plaintiflfs. 

LenSj  Serjeant,  and  Puller,  for  plaintiffs.. 

Best  and  Vaughan,  Serjeants,  for  defendants. 


See  Durrell  ▼•  Bederky^  classed,  and  commented  npoD, 
383,  ante;  in  the  note  to  as  far  as  relates  to  the  qnes* 
which  the  eases  are  collected^     tion  of  concealment. 
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Arbovin  and  Another,  Assig^nees  of  Bayfield,  a 
Bankrupt,  v,  Hakbury  and  Another. 

THIS  was  an   action  of  trover  to  recover  the     where  the 
value  of  some  wine  and  spirits.     The  bank-  ad^verrASW 
rupt,    Bayfieldy   employed    the   detendants   as  his  w^^eso^the 
bankers:   and   they   had   been  accustomed   to  ac-  {^a-'**^ »»<* 

*  J  by  urgency, 

commodate  him   with   discounts.    .On    the  3d   of  '^^^  impoitu- 
June,    1816,   he   deposited  with   them,   m  aid  of  tmnstirof 
his  account,  a  bill  for  40";^/.  drawn  by  himself  upon  covelVwiia- 
one  Arnold.     On  the  17th,  the  defendants,  hearing  SVT" 
that   Arnold  was   in   embarrassed   circumstances,  f" u"'?^^-..  •. 

•'   (which  bill  he 

and  apprehending  that  he   would  not  be  able  to  lad disronnt- 

take   up   his  acceptance,    which   became  due    mi  virh  transfer 

August,  went  to  the  bankrupt,  and  asked  him  if  he  uwllvor 

would  be  in  cash  to  honour  the  bill  he  had  deposited  ^^,f^Tb7i  '^ 

with  them.     He  told  them  that  he  was  afraid  he  ^'""^"i^at 

preference  oa 

shguld  not  be  able  to  stand,  and  had  no  prospect  of  the  pan  of 

takings  up   the   bill.      They  then  inquired  if  he     ^ 

had  committed  an   act  of  bankruptcy  :    he  told 

them  he  bad  not.      Upon   which   they  proposed 

that  he  should  make  a  transfer  of  the  wine  and 

spirits,  for  which  the  action  was  brought,  to  them, 

by    way   of  collateral  security   for  the  bill  when 

it  should  become  due.     The  bankrupt  hesitated : 

but,  upon  their  telling  him  that  unless  he  made 

the  transfer  they  would  not  permit   him  to  draw 

any   more  money  from  his  account,  he  consented 

to  the  proposal.     He  had  then  a  balance  of  140/. 

IB  their  hands;  and  he  afterwards  drew  a  cheeky 
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idi7.       which  they  paid,  for  352.    He  committed  an  act 
^^^\^^^     of  bankruptcy  on  the  22d. 

Arbouin 

1) 

Hanburt  Vaughan,  seijeant^  and  Reader,  for  the  plain- 
•nd  Another  tiffs,  contended,  that  this  was  a  voluntary  pre- 
ference. There  was  no  threat.  The  bankrupt, 
having  disclosed  his  circumstances,  and  stating 
that  he  could  not  go  on,  the  defendants  request 
a  transfer  of  part  of  his  stock,  which,  without  any 
compulsion  of  law,  or  any  threat  which  ought  to 
operate  on  a  steady  mind,  he  consents  to  make. 
It  is  true  that  they  refuse  to  let  him  draw  a  check 
unless  he  makes  the  transfer ;  but  this  they  had  no 
right  to  do,  because  he  had  an  ascertained  balance 
in  their  hands,  and  he  might  have  maintained  an 
action  for  it  instanter.  He  had,  as  yet,  committed 
no  default  on  the  bill,  of  which  he  was  only  the 
drawer,  and  which  had  two  months  to  run. 

Best,  Serjeant,  and  Mian,  contri. 

BuRROUGH,  J. — I  always  think  questions  of  this 
sort  should  be  left,  in  as  unmixed  a  state  as  pos- 
sible, to  the  decision  of  a  Jury,  who  are  the  best 
judg^es  of  the  acts  and  motives  of  men.  The  case 
is  clear  upon  this  point.  A  bankrupt,  contem- 
plating a  commission,  shall  not  single  out  one 
creditor  in  preference  to  another;  but  any  cre- 
ditor may  endeavour  to  gain  a  preference  by  ur- 
gency and  importunity,  by  diligence  in  fact,  or 
diligence  in  law.  It  is  not  contended  in  this  case 
that  the  importunity  of  the  defendants  was  co- 
loumble.  7%^  send  for  the  bankrupt,  and  re- 
quire security.    He  does  not  single  out  and  so- 


MdAnotkar 
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licit  them.  Whether  Bayfidd  contempkted  bank-  1817. 
ruptcy  or  not,  it  was  immaterial  for  them  to  en-  ^j^^^^"^^^ 
quire.  They  satisfy  themselves  by  asking  him  *^ 
the  question,  whether  he  had  committed  an  act  Hawbu&v 
of  bankruptcy,  which  he  answered  in  the  nega- 
tive. He  had  then  the  jus  disponendi.  They  de- 
mand security.  What  is  this  but  the  just  and 
natural  diligence  of  a  creditor?  The  bankrupt 
hesitates;  but  at  length  consents.  It  is  said, 
that  the  threat  of  not  answering  his  check  was 
futile,  inasmuch  as  he  had  a  right  to  draw.  Bt 
it  so ;  it  wa8  a  threat,  notwithstanding :  and  it  is  a 
strong  circumstance  to  negative  a  fraudulent  pre- 
ference. Where  the  creditor  bond  fide,  and  not 
colourably,  acts  adverse  to  the  views  and  wishes  of 
the  trader,  by  urgency  and  importunity,  and  there^ 
by  obtains  payment,  there  is  no  fraudulent  pre* 
fereqce.  Had  the  proposal  to  transfer  originated 
with  the  bankrupt,  it  would  have  been  another 
question ;  but  I  can  siee  nothing  to  impeach  this 
transaction. 

Verdict  for  defendants. 

Vaughan,  serjeant,  and  Reader,  for  plaintiffs. 

Best,  sergeant,  and  Mlecn,  for  defendanto. 


la  the  treatises  on  the  bank-  which  it  is  a  necesBary  ii^fer^ 

rapt  laws  mndi  has  been  writ-  ence,  that  the  trader  foNsaw 

ten,  npott  the  effect  of  a  pre-  his  insotveBcy. 

ference  giren  to  a  creditor  by  Thecaees  under  this  head  de^ 

« trader  under  a  contemplation  pend  nponone  sinqpls  priodpie  ; 

of  bankruptcy,  or  in  a  condi-  namely,  (hat  all  the  «AMts  rf 

tion   of    circumKtancis  from  atrader,iattGiiasM»«f  oiff* 
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1817.        cumstaneesf  belong   equUablfi 

^■^V^      to  the ^' whole  of  his  creditors; 

Arbouin      and  that,  although  he  has  still 

^«  the  jus  cUsponetuUy  because  he 

lUyBURT     Y^^  jj^j  actually  committed  an 

and  Another      .    c  u    x.     \        i. 

act  of  bankruptcy,  the  equity 

of  disposing  of  his  property,  in 
preference  to  a  favoured  cre- 
ditor, is  gone ;  and  it  is  the  po- 
licy of  the  bankrupt  laws  to 
consider  siM^h  disposition  of  the 
trader's  effects  as  made  m/rati- 
dem  legis.  This  is  the  prin- 
ciple. 

But  to  bring  any  particular 
case  within  this  principle,  that 
is  to  say,  to  render  it  a  frau- 
dulent preference,  two  things 
are  manifestly  necessary: — 
1.  Tti^  contemplation  of  bank- 
ruptcy. 2.  A  voluntary  pre- 
ference, (an  act  immediately 
moving  from  the  free  will  of 
the  trader)  made  under  such 
contemplation,  or  expectation, 
of  bankruptcy. 

These  two  circumstances 
being  ne(;essaTy,  the  following 
limitations  naturally  attach  to 
the  above  principle : — 

1.  The  act  of  bankruptcy 
must  not  have  been  committed 
at  ^the  time  of  the  preference 
given.  For  if  so,  the  trader 
is  not  at  that  time  in  posses- 
sion of  the  jt/s  disponendif  and, 
therefore,  of  course,  has  no 
right  of  transfer  in  the  first 
instance.  2.  He  must  not 
liave^glven  such  preference  un- 


der terror  of  law,  or  any  de^i^ 
^  mand  or  compulsion,  urgency, 
and  importunity,  from  which 
such  terror  may  reasonably  be 
inferred.  Because  the  act  in 
that  case  is  not  voluntary ;  it 
does  not  flow  from  his  imme- 
diate free  will.  This  is  the 
whole  doctrine. 

It  may  be  observed,  in 
fine,  that  the  doctrine  of 
such  cases  of  fraudulent  pre- 
ference flows  entirely  from 
an  equitable  construction  of 
the  bankrupt  laws,  and  not,  as 
in  the  preceding  note  on  reput- 
edownershtp,  from  the  strict 
letter  of  the  statutes  of  bank- 
ruptcy. It  was  much  expand- 
ed, if  not  altogether  establish- 
ed by  Lord  Mansfield^  in  the 
celebrated  case  of  Harmon  v. 
Fisher^  Cowp.  123.  This,  in- 
deed, is  one  of  those  cases  in 
which  the  learning,  and,  still 
more,  the  ability  and  sagacity 
of  I^rd  Mansfieldj  contrived 
to  introduce  a  larger  equity 
into  commercial  law^  without, 
at  the  same  time,  departing 
from  the  precision  and  exact- 
ness, required  by  the  diflerent 
natures  of  courts  of  common 
law  and  equity. 

In  Harmony,  F»A«r, Cowp. 
123,  it  was  adjudged,  that  the 
property  was  not  transferred, 
because  an  act  of  bankruptcy 
was  previously  committed.  In 
Harvey  v.  Liddierdy  1  Stark. 
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123,  the  case  was  this  :^— ^., 
shortly  before  his  bankruptcy, 
drew  a  bill ;  and  haTiog  pro- 
cured it  to  be  discounted,  gaTO 
B.  (a  creditor)  an  order  to  re* 
ceiTe  the  amount,  which  he 
directed  C,  who  discounted 
the  bill,  to  transmit  to  B.,  by 
a  carrier.  An  act  of  bank- 
ruptcy was  committed  on  the 
17th  of  May  ;  the  money  ar- 
rired  in  London  on  the  18th ; 
and,  on  the  l&th,  it  was  re- 
ceded by  B.'s  porter.  Lord  £/- 
lenborough  ruled  that,  whilst 
the  money  remained  in  the 
hands  of  the  carrier,  the  pro- 
perty remained  unaltered,  and 
therefore  the  assignees  were 
entitled  to  it.  In  Rust  y. 
Cotifier,  Cowp.  629,  where  a 
pretended  sale  was  made  of  a 
part  of  a  trader's  goods  to  a 
particular  creditor,  a  bill  of 
parcels  made  out,  and  the 
goods  deliTOred  before  an  act 
of  bankruptcy  committed,  it 
was  held  fraudulent  and  Toid. 
Here,  it  will  be  observed,  was 
the  JUS  disponendiy  because  the 
transfer  was  before  the  bank- 
ruptcy: but  (he  equitable  right 
of  disposition  in  preference 
was  gene,  because  made  un- 
der a  state  of  affairs  indicatiTe 
of  insoWency.  The  good  eon' 
sideraHonj  as  respects  the  in- 
dlTidual  creditor  preferred,  is 
nothing.  He  is  presumed  io 
be  a  bonAfide  creditor,  and  the 


debt  to  be  due  to  him.  As  I817, 
respects  the  bankrupt  and  him- 
self, there  may  be  the  strongest  Arbouin 
moral  and  honourable  >  reason  _.  ^* 
for  such  preference.  But  this  ^/^'Jhet 
is  not  sufficient.  There  are, 
in  fact,  three  parties  concerned 
in  the  transaction; — ^the bank- 
rupt, the  favoured  creditor, 
and  the  remaining  creditors.— 
The  fraud  is  against;  the  last 
party  ;  and  .  the  two  former 
shall  not  consult  their  honour 
or  feeling  from  a  stock  which 
belongs  in  common  to  the 
whole.  Thus,  In  Martin  r. 
Pewtress^  4  Burr.  2477,  where 
a  trader  made  an  absolute  sale 
of  goods,  but  at  prime  cost,  it 
was  held  to  be  a  fraudulent 
sale ;  perhaps  a  fraudulent  re* 
turn  of  goods,  which,  having 
come  into  the  stock  of  the 
bankrupt,  were  equitably  di- 
▼isrble  amongst  his  whole  cre- 
ditors. So,  where  the  bank- 
rupt indorsed  and  sent  a  pro* 
missory  note,  by  the  post,  to  a 
creditor,  in  contemplation  of 
bankruptcy,  the  assignees  were 
held  entitled  to  the  nete. — 
Jlderson  t.  Ten^^,  2235. 

But  where  the  preference 
is  consequential,  that  is  to  say. 
Is  not  directly  intended  by 
the  bankrupt,  but  only  inci- 
dentally becomes  such,  in 
this  case,  as  the  free  will  of 
the  bankrupt  is  wanting,  It 
will  not  be  held  a  fraudulent 
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1 81 7.  prtfevMice.    Tkvs,  in  Harmon 

^«^V^  ▼.  Fisker,  abore  cit«d,  Lord 

Arbouin  Mansfield  mid,  tiiftt  if  a  pre- 

^'  ferencewere  only  comeqnen- 

ent;  as  if  a  pajmeot  were 
nadC)  or  an  act  done  bj  a  tra- 
der>  in  porsaanee  of  a  prirate 
agreemeat.  As  in  the  follow- 
ing  case: — J.,  whilst  he  was 
solTont  and  resident  at  Cal- 
entta,  directed  S.  at  Bombay, 
to  transmit  eertain  proceeds  to 
C.  in  England,  who  acted  as 
the  agent  of  J*,  ander  a  power 
of  attorney,  and  was  in  the 
habit  of  accepting  bills  far  Mm. 
The  proceeds  were  remitted  by 
B.  to  C  after  an  act  of  bank- 
mptcy  committed  by  A»  But 
Lord  Ellenbormtgh  held,  that 
as  the  remittance  was  made  in 
pursuance  of  an  order  given  Igf 
ji.  whihi  he  was  sohenly  and 
wUhauifraudj  C.  was  entitled 
to  retain  the  amoont  for  his 
balance.  Jamtesonf.Hodgony 
tStariLie,  15a 

But  in  a  case  where  lianlters 
had  fraudulently  sold  eat 
stock  which  belonged  to  a 
customer,  but  stood  hi  their 
names,  and  applied  the  prou 
'  ceeds  to  dielr  own  use,  and 
whilst  they  remamed  solvent 
wrapped  up  certain  bonds  be- 
longing to  them  in  an  envelope, 
inscribed  with  the  castomer'a 
name,  and  enclosed  a  memo* 
ralkdom^  stating  that  tiiey  had 


deposited  the  bonds  with  him 
as  a  collateial  security  for  his 
stock,  which  they  promised  t» 
replace:  they  then  deposited 
the  parcel  amongst  securities 
belonging  to  other  persons  who 
dealt  with  them,  but  did  not 
giro  any  lalormation  of  the 
circumstances  to  the  onstomer, 
until  the  evening  before  tiiaif 
bankruptcy,   when  theyitnt 
hhn  the  parcel  with  the  bonds, 
saying,  they  must  stop  pay- 
ment    next    morning;    Loed 
Ellenboroughy   in  this    cai% 
held,  that  the  cnstomer  conld 
not  retain  the  bonds  against 
the  assignees  of  the  bankrupts; 
and  the  Court  of  King's  Bench 
afterwards  condrmed  kb  df« 
rection.     WUsen  ▼•  Asf^bar, 
t  Campb.  690.    Theaensen  ef  ' 
this  case  is  evident  upon  the 
priociples  abof«  stated.    For, 
as  a  daim  of  the  highest  dOb 
gree  upon  the  part  of  the  er^ 
ditor  oesdd  not  i«tlfy  such 
preference ;  so  neltiMr,  u  fof^ 
UoHf    would    Hie    atrongasi 
hononraMe  sbligsitian  of  tte 
trader.    Ho  oonU  aot 
Ms  own  i^rand  at  ttv 
ef  bis  general  crediloaa,    Bui, 
wlKre  a  trader  obtained  bills 
of  exdHMigefram  the  defcnd- 
ant  npen  a  f raudidtot  sepre* 
senlation,  tfmt  a  setusily  ghMs 
by  him  tothedefendMit<iHii«b 
was  Toid)  was  an  ample  seen* 
ffly,  and  am  ita  MBit  dayv 
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hwfUkg  molfed  to  stop  y§iy^ 
m%v^  inforiMd  the  deindant 
tint  h%  btd  repeated  off  wlnt 
1m  Imd  dene,  awl  bad  wot  «K- 
pms  t»  0t6p  tlM  bills,  and 
wdnld  reCurii  tbem ;  aad^  tbfoe 
days  after,  oomaiittad  an  act 
of  tamkniptcy :  all«r  wMdh,  Im 
rctuiiKd  to  the  d^imdant  all 
the  hWU  (except  one  wWdi 
bad  lieMi  disoiMHitod)  aad  alto 
tiro  trnnk  iMtas,  part  of  tiM 
proceeds  of  socli  disconnt ;  tbo 
doflMrfaat  delitersd  back  tbo 
flOMtnty,  and  anorwoffds  n 
conwiMion  vsMiad  agakist  tbe 
tiavWf,  and  tho  asvij^BMS 
bvoagbt  an  w^itm  of  trover 
afaimt  tbo  defendant  lor  tbo 
Mttmnd  bank  notes:  It  was 
Md  In  this  case,  bj  K.  B.  Hmt 
tbo  defradaut  was  entitled  to 
lOtafii  tbom,  as  ^n  bHfs  wers 
OTiginally  obtained  under  a 
lUife  pi  etenoe  tff  gWing  a  good 
•ecnrtty ;  and,  under  snob  cir- 
ovavstanees,  «  eomt  of  ^sqaiitj 
wwaM  ofder  vie  property  to 
k» restored;  and, Hierefore, ft 
woidd  he  nsirfeBS  for  a  conit 
nf  HKWtopennlttfta;ftobe  le- 
covered  wbhft  conld  not  be 
tetained,  Glmdtlone  t.  Hbrf. 
w«i,  1  M.  and  S.  SIT.  Tbe 
disthiction  of  tbis  case  from 
tbe  foraer  Is  «?ideirt.  Tbo 
trader  only  reiuiued  wbat  bo 
Ml  no  Tigbt  to  possets.  He 
Aduot  amend  Ms  own  frand 
«t^tba  openco  of  tbo  ciedl- 


tors,  bat  declined  to  benefit 
tbo  creditors  by  means  of  snob 
fraud. 

Wbevo  a    trader,  lowing 


1817. 


AmaovuK 

o, 

bfcnselftobe  Intolfent,  called  ^^J^ 
npon  bis  creditor,  and  inform- 
ed bim  of  it,  ami  tbe  creditor 
tbereapon  said  tbat  be  matt  be 
paidbis  debt,wblch  was  accoid* 
iagly  done,  and  tbe  trader 
immedittlely  afterwards  be* 
,  came  a  bankrupt ; ,  tbis  trans* 
actiosi  was  bekl  to  be  void. 
Tbe  Comt  of  C.  P«  Tory  jnstljr 
oonclndiog,  tbat  the  chcom- 
stance  of  tbe  trader  caUmg 
wp9m  hk  cr^dMior^  mtd  disdos' 
img  to  him  hU  tUuiAion^  and 
tben  aeoeding  to  bis  reqneit  of 
payment,  affoedtd  strong 
^osmds  to  inter  a  franduleat 
preference.  Simglei9mr.M&mm 
M,%  Bos.  ami  FbH.  ^8S. 
In  tins  case,  indeed,  it 
emdent,  Ibat  n  prefMooe « 
intended  by  tbe  tindtr;  and 
tbe  demand  of  tbo  creditor  w«s 
m  mere  pretext  in  order  to 
make  mrt  the  circamslaooe  ctf 
compulsion. 

9*  Bat  wbere  a  trader  gives 
snob  a  prmeieuuu  wider  % 
thrttii  or  tffjfe<bem<in  cf  hgtd 
jfToccssy  ^vH  Of*  ctmimmI,  or 
from  the  pcessoie  and  impor- 
tunity <of  Ms  creditors,  c^  4ir 
nny  case  wbleb  derogates  Awm 
fkh  fnee  wlH,  and  does  net 
justify  tbe  suspicion  of  coUn- 
siott^  in  tacb  ewe,  fte  tran^ 
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1817.        tction  18  Talid ;  the  law,  hold* 

N^^V^      log  the  creditor  to  have  used 

Arbovin      only  his  fair  right  in  outstrip^ 

V.  ping  others,  andthe  trader  not 

Hanburt     i^  hnye  gi^en  a  Toluntarj  pre- 

ferenoe,  hot  to  have  consalted 

his  immediate  personal  safety. 

nompson  T.  Freenumj  1 T.  R. 

155.  Cosser  t.  Goughj  1 T.  R. 

Id.  Ex  parte  Scudamore^  3  Ves. 

85.     Yeates  ▼.  GrovCf  1  Ve- 

sey,  juu.  280.      Uolherd  t. 

Anderson^  5  T.  R.  235.  SmUh 

▼.  Payne^  6  T.  R.  152.      De 

Tastei  y.  Carroll,  1  Starkie, 

88. 

3.  The  question,  as  we  ha?e 
said  in  all  these  cases,  will  be. 
Was  the  free  will  of  the  bank- 
rupt left  to  him  or  not  ? — if 
the  transfer  be  voluntary, 
bankruptcy,  of  course,  being 
In  contemplation,  it  cannot 
stand;  but  if  the  preference 
be  gi?en  to  a  creditor,  under 
an  apprehension,  however 
groundless^  of  legal  process  (as 
this  is  a  sufficient  indication 
that  the  act  is  not  fraudulent), 
such  preference  will  be  valid  ; 
for,  per  Lord  Mansfield,  in 
Thompson  t.  Freeman,  1  T.  R. 
155. — ''  A  bankrupt,  when  in 
contemplation  of  his  bank- 
ruptcy, cannot,  by  his  voluo- 
tary  act,  favour  any  one  cre- 
ditor; but  if  under  fear  of  le- 
gal process  he  give  a  prefer- 
ence, it  is  evidence  that  he 
does  not  do   it   volontarily. 


And  though  the  defendant  in 
this  case  had  taken  no  steps  to 
secnre  himself  in  case  he  ypu 
called  upon,  yet  the  bankrupt 
acting  from  mistake  was  un- 
der the  same  apprehensions  of 
legal  process,  as  if  the  defend- 
ant had  actually  threatened 
her ;  so  that  her  executing  the 
warrant  of  attorney  was  not  a 
voluntary  act,  but  the  eifect  of 
fear,  howerer  groundless  that 
might  be."  But  where  the 
acceptor  of  a  bill  of  exchange, 
two  days  before  the  ex(Mratioa 
of  the  time  for  which  the  bill 
was  originally  drawn,  called 
upon  the  indorser,  and  in- 
formed him  privately  that  he 
was  insolvent;  the  indorser 
insisted  on  being  paid  the 
amount  of  the  bill,  offering  at 
the  same  time  to  become  sectt- 
rity  to  the  creditors  for  so 
much  as  the  estate  should  pro- 
duce ;  whereupon  the  acceptor 
paid  it,  and  four  days  after 
became  bankrupt ;  and  it  also 
appeared  that  the  bill  had 
been  altered  so  as  to  make  it 
fall  due  before  this  tnuisac- 
tion,  but  without  the  defend- 
ant's knowledge:  the  Court 
of  C.  P.  held,  that  this  was 
sufficient  proof  of  frandnlent 
preference  to  defeat  the  pay- 
ment of  the  bilL  Singleton  v. 
Buffer,  2  B.  and  P.  283.  Bat 
where  a  creditor,  in  contem* 
plation    of  bankruptcy^  and 
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without  solicitatioD)  sent  three., 
checks  into  the  hands  of  his 
clerk,  to  be  deliTered  to  a  ere* 
ditor  at  the  counting  house  of 
the  latter;    but  before   they 
were   deli?ered   the   creditor 
called  upon  the  trader,  and  de- 
manded payment  of  his  debt, 
Lord  Ellenborough  held,  that 
though  there  was  an  intention 
of  giTing  a  voluntary  prefer- 
ence, that  intention  not  hav- 
ing   been   consummated,    the 
payment  stood  good.     ^^  The 
inter mediale  demandy^  says  his 
Lordship,  ^^  takes  it  out  of  the 
cases  hitherto   decided    upon 
this  subject."     Bayleyy.  Bal- 
lardj  I  Campb.  Rep.  416.  See 
likewise   1  Starkie,  150,  and 
AUe^y.  Hotson^  4  Campb.  3^5. 
But  if  a  debtor,  at  the  in- 
stance of  his  creditor,   gives 
goods  out  of  his  shop,  in  part 
payment  of  a  bond  not  then 
due,  and    shortly    afterwards 
become    bankrupt,    the  mere 
circumstance  of  the  bond  not 
being  due  will  not  alone  vi- 
tiate the  part  payment,  on  the 
ground  of  fraudulent  prefer- 
ence.    Hartshorn  v.  Slodden^ 
2  B.  and  P.  582.     For  a  bank- 
rupt, as  we  have  already  said, 
has  the  disposition  of  his  pro- 
perty till  the  moment  when  he 
commits  an  act  of  bankruptcy ; 
and  unless  he  dispose  of  it  tin 
fraudem  legisy  his  transfer  will 
be    good.      Fraud,     indeed, 


and  Another' 


changes    the    complexion     of         1817, 
things  both  in  civil  and  crimi-      v^V^^/ 
nal  cases.  ^^  Thus,  (jiir  Heath,     Arbouim 
Just.)  if  thieves,  under  pretence  f  • 

oflegalproce«,per»UBdetho«,  ^^^^^'^^^„ 
within  the  house  to  open  the 
door,    and  then  rush  in  and 
rob  the  house,  it  is  neverthe- 
less burglary,  for  the  law  will 
supply  the  breaking,  because 
the  device  by  which  they  en- 
tered was  in  fraudem  legis.'* 
But  it  is  not  sufficient  to  im- 
peach a    payment,    that    the 
debtor  voluntarily  pay  his  cre- 
ditor, unless  at  the  time  he  so 
pay  him  he  has  an  ,act  of  bank- 
ruptcy in  contemplation.     If 
a  father  advance  portions  to 
his  children,  such. advance  is 
voluntary,  but  not  fraudulent, 
unless    in    contemplation     of 
bankruptcy.     Id,  ibid. 

So,  where  a  trader  delivered 
a  quantity  of  goods  to  the  de- 
fendant,  who  was  under  ac- 
ceptances for  such  trader  pay- 
able at  a  future  day,  which  de^ 
livery  of  good^  was,  clearly, 
not  voluntary  by  the  trader, 
but  made  in  consequence  of 
the  urgency  of  the  defendant 
to  be  indemnified  in  case  of  the 
non-payment   of    the  accept- 
ances;   the  transaction  being 
band  fide^  and  not  colourable, 
was  held  not  to  be  such  a  volun- 
tary preference  on  the  part  of 
the  trader  (who  afterwards  be- 
came bankrupt)  as  would  ran- 
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and  Another 


der  the  traBsaction  invalid. 
Cresby  ▼.  Cr&uchy  11  £•  R. 
956.  Urgency  on  the  pari  of 
the  credkor'for  a  Moarity,  pro* 
Tided  there  be  oo  svepidon  of 
coUusioo,  has  been  held  suffi- 
cient. In  SnOh  t.  Potae,  6 
T.  R.  154,  Lord  Kenyon  says, 
^  There  is  no  occasioD  for  a 
creditor  under  sach  circwn- 
stances  to  threaten  an  actnal 
arrest;*'  and  in  Croiby  t. 
Crow^j  Lord  EUenborough 
says,  ^<  that  bonAfide  urgen^ 
for  a  security  will  exclude  the 
security  from  being  considered 
as  aToluntary  one :  and  it  is 
immaterial  whether  the  debtor 
had  or  had  notan  act  of  bank- 
ivptcy  In  contemplation  at  the 
time,  If  the  creditor  pfe9$ed 
iorpa3meiit  or  security,  and 
thereby  obtained  such  payaaent 
•r  security." 

Where  a  trader,  being 
pressed  by  a  creditor  for  pay- 
ment or  security,  one  or  other 
of  which,  he  said,  he  wonM 
hare,  gaxe  a  hHl  of  sale  of  cer- 
tain wools  and  cloths  in  a 
mill,  apparently  the  whole  of 
Ins  stock,  and  immediately  left 
hts  business  and  home,  and  be« 
came  a  bankrupt ;  this,  Inas- 
much as  the  act  done  did  not 
redeem  the  'trader  eten  from 
any  present  difficulty,  which 
Is  the  ordinary  motlre  for  sudi 
an  act,  when  really  done  un- 
der the  pressnie  of  a  threat,  is 


eridence  that  it  was  not  done 
under  such  pressure,  but  to- 
lantarily,  and  with  a  tIow  to 
prefer  the  particular  creditor, 
in  contemplation  of  bankrupt- 
cy; and  Is  therefore  Toid,  aa 
against  the  assignees  of  tiM 
bankrupt.  TlwmUm  ▼.  Har^ 
grem)e$,  7  E.'R.  54d«  S^d 
ftuere  this  case,  which  de- 
pends upon  the  particular  cir- 
cumstances. 

But,  in  acase  where  A.  on  the 
8th  of  October  purchased  goods 
of  B.  for  the  perpose  of  ex- 
portation ;  but  finding  that  he 
must  stop  payment;  and  that  he 
could  not  apply  the  goods  to 
the  purpose  for  which  they 
were  bought,  he  returned  them 
to  B,  on  October  Idth :  on  tiie 
17th,  he  stopt  payment ;  but, 
expecting  remittances  from 
abroad  more  than  sufficient  to 
pay  his  debts,  Conceived  tlmt 
hts  creditors  would  giro  him 
time:  they  refused;  and  he 
was  made  iNinkrupt  on  No- 
Tember  2nd.  In  an  action  by 
the  assignees  agmnst  B*,  for  the 
Talue  ef  the  goods ;  It  was  hold- 
en  by  the  Court  of  C.  P.  that  the 
jury  were  warranted  in  find- 
ing, tiiat  the  deiirery  of  the 
goods  to  B.  was  not  made  ha 
coniempladon  of  bankruptcy* 
FUgem  T.  Shtvpy  1  Marsh, 
106. 

So,  where   a  creditor  eb« 
tains  a  preference  in  oontem* 
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composition,  which  would  be  tabseqaently-  imcd,  and  not  ^•^^/^^/ 

fraudulent  against  the  credit  contemplated  at  the-  time  of  Akbouiii 

tors  nnder  that  deed :  the  com-  the  preference.     Wheelwrighi  „    *' 

position  going  eff,  the  creditor  t.  Jaekion^  5  Taont*  109.  ^^  Anrrtiier 
nay  hold  hii  secorities  against 
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il.B.aiidC. 
are  part 
owners  in  a 
•bip.    i4.di- 
^tsB.andC 
not  to  order 
any  repairs  in 
their  joint 
nameSy  and 
informs  them 
thatbewiU 
no  longer 
consider  them 
as  maaaf- 
ittf  owners. 
Repairs  were 
done  in  their 
joint  names, 
upon  the  di- 
rection of  tiie 
Captain  em- 
ployed by  B. 
andc.    Held 
that  J.  was 
Jointly  liable. 


Gleadon  V.  Tinkler  and  Others. 

THIS  was  an  action  for  the  repair  of  a  ship. 
Wil^nson,  one  of  the  defendants^  had  let 
judgment  go  by  default ;  Thomey,  another  of  the 
defendants^  had  pleaded  bis  bankruptcy ;  and  a 
noUe  prosequi  was  entered  as  to  him.  The  ques- 
tion was^  whether  Tinkler  was  liable  to  the  re- 
pairs. It  wtts  in  evidence  that  he  was  the  owner 
of  a  third  part  in  the  ship.  The  Captain^  who 
was  employed  by  Wilkinson  and  Thomey,  had  or- 
dered the  repairs ;  and  the  ship  was  debited^  gene- 
rally, in  the  plaintiflf^s  books :  no  mention  what- 
ever was  miaide  of  the  name  of  Tinkler,  but  the 
names  of  WiJUdnsfm  and  Thorny,  the  other  part- 
ners^ appeared  specifically. 

The  plaintifiTs  counsel^  after  having  proved  the 
repairs  done^  and  that  Tinkler  had  on  several  occa- 
sions acted  as  a  part  owner^  rested  their  case 
here.  The  defendant's  counsel  then  proposed 
to  shew^  that '7¥nA:/er  had  never  personally  con- 


Glbaooit 
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cerned  himself  in  ordering  the  repairs^  and  that  iBir; 
WUkinsan  and  Thorny  were  the  managing 
owners.  They  proposed  likewise  to  give  in  evi- 
dence personal  directions  by  Tinkler  to  WU-  TiirKLta 
kinson  and  2%omey^  by  which  he  discharged  them  "**  0\k%n. 
from  acting  as  managing  owners  for  the  future ; 
directing  them  not  to  pledge  his  credit  for  any 
repairs;  adding^  that  he  would  not  be  answer- 
able for  any  which  they  might  order  in  the  joint 
name. 

Littledale  and  Williams,  for  the  plaintiff^  ob- 
jected to  the  admission  of  this  evidence. 

HvUocky  Serjeant,  and  Parke,  for  the  defend- 
ants. Unless  this  evidence  be  admitted,  how  can 
the  defendant,  who  is  not  liable  upon  an  express 
undertaking,  but  merely  as  legal  owner,  shew  that 
he  revoked  the  authority  of  Wilkinson  and  7%or- 
n^  to  pledge  his  credit  ?  This  evidence  is  offered 
to  shew  a  determination  of  the  agency  of  the  other 
two  defendants,  by  the  act  of  Tinkler,  who  was 
competent  so  to  do. 

Lord  Chief  Baron  Richards. — The  plaintiff 
has  no  notice  given  to  him  that  Tinkler  had 
discharged  the,  other  defendants  from  pledging 
their  joint  credit.  One  partner,  by  the  neces- 
sary relation  of  law,  may  bind  the  other  in  mat- 
ters relating  to  their  common  interest.  A  court 
of  equity  will  sometimes  interfere  to  restrain 
one  partner  from  using  the  name  of  the  firm 
in  certain  transactions.  But^  in  general,  be 
2  Q2 
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1817.      has  this  right.    I  do  not  think  the  evidence  ad^ 
•  ^"-^v^^    miswble. 
Glsadon 

TiKKLXR  Vetdict  for  Plaintiff. 

/«iidOdierf. 

LitOedale  and  WUUams  for  plaintiff. 
HuUock,  seijeant^  and  Parke,  for  defendants* 
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DoE^  on  the  demise  of  Bland^  v.  Smith. 

EJECTMENT  for  the  recovery  of  a  house^  &c.    in  m  ej««t. 
which  the  defendant  held  under  Bland.  The  llSu^^'h^^ 
counsel  for   the  lessor  of  the  plaintiff  produced  SS^pUd^'tiff 
from   the  sheriff's    office  a    writ  of  fieri  facias  ^^J[^^^ 
against  Smith,  at  the  suit  of  the  plaintiff  Bland,  actional 
It  was  then  proved  that  the  writ  had  been  exe-  Mntion  iLae^ 
cnted,  and  the  premises  seized ;    after  which  an  only  topro"^^ 
assignment  from  the  sheriff  to  the  plaintiff  was  ^fj^rJH^^ 
ffiven  in  evidence.    The  counsel  for  the  lessor  '""<'«;  ^"i*? 

^  the  sheriff  hat 

of  the  plaintiff  rested  their  case  here.  mm,  bat  like- 

wise the  jniif. 
meat. 

Richardson,  for  the  defendant^  contended^  that 
as  the  lessor  of  the  plaintiff  was  the  original  party 
in  the  action  in  which  the  writ  of  fieri  facias 
issued^  and  was  the  person  who  put  the  sheriff 
in  motion^  it  was  incumbent  upon  him  to  prove 
the  judgment^  in  order  to  make  out  his  legal 
title.  Mn  constat,  that  there  was  any  judgment. 
The  writ  might  have  been  sued  out  wrongfully. 
There  was  an  obvious  distinction  between  the 
officer^  and  the  party  who  employs  him  in  a  public 
duty.  The  officer  may  justify  under  the  writ; 
but  the  plaintiff  must  go  a  step  further^  and  prove 
the  judgment. 

Raine  and  Tindall,  contri.  The  plaintiff,  in 
this  case,  is  like  a  common  purchaser  under  the 
sheriff.  He  derives  title  through  him,  in  the  same 
manner  as  any  stranger  would  acquire  a  title  to 
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1817.       a  chattel^  real  or  personal^  bought  under  a  sale 
^'^^^^^     made  by  the  sheriff. 

Smith.  Wood,  Baron  <' — ^I  should  think  that  it  would  be 

enough  in  this  action  for  the  phintiff  to  produce 
the  writ.    But  I  will  reserve  the  point. 

Verdict  for  the  lessor  of  the  plaintiff. 

Jiaine  and  TindaU  for  the  plaintiff 

Btchardson,  for  the  defendant. 


This  case  came  before  tbe  nion,  that  tbe  lessor  of  the 

Comrt  of  K.  B.  at  Serjeants*  plaintiff  was  bound  to  produce 

Inn^  daring  tbe  Sittings  there  the  judgment;  and  thej  ac 

after  Mich.    I'erm,  1817; —  cordinglj  directed  a  nonsiut 

when  the  Court  were  of  opi-  to  be  entered. 
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Anderson  v.  S49PSR8ON. 

ASSUMPBIT'-^he    wife  qf  Oie  4efeii4ant     Theidmii. 
had  bought  of  the  plaintiff  certain  goods,  wi^,  #iio  wis 
which  the  defendant  hawked  about  the  country.  Joudli^ht''* 
All  the  articlM  )wd  beep  obt^i^ed  previous  to  the  ^^^^ 
year  1810.  denttotiAe 

''  the  case  out  of 

the  fttatiite  of 

The  defendant  pleaded  the  general  issue,  and  aTLcUon'  " 
the  sUtute  of  limitations.  Many .  acknowledg-  SCb^^d?^ 
ments  of  the  wife  were  offered  in  evidence  for 
the  purpose  of  taking  the  case  out  of  the  sta- 
tute. On  the  part  of  the  defendant  it  was  ob- 
jected,  that  the  wife  could  only  be  considered  as 
the  agent  of  her  husband  ;  and  that  the  admis- 
sions of  the  agent  could  only  bind  the  principal^ 
if  made  at  the  time  when  the  goods  were  ordered 
or  received  by  him.  That,  since  the  bst  receipt  of 
goods  was  more  than  six  years  before  the  action 
was  brought,  the  only  admission  which,  upon  the 
principle  above  stated,  could  be  given  in  evidence^ 
was  likewise  before  that  time;  and^  therefore^ 
that  there  could  be  no  authority  in  the  wife  to 
make  an  admission  which  would  take  the  case  out 
of  the  statute. 

Richards,  C.  B. — The  wife  was  the  only  person 
accustomed  to  purchase  goods  at  all.  She  was^ 
therefore,  the  only  proper  person  to  ask  for  mo* 
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1317.       ney^  and  to  make  admissions  on  the  subject  as 
aH^n    to  the  sum  due. 

V.  Verdict  for  plaintiff. 

Saxdersoit. 

Starkie,  for  plaintiff. 

WilUofM  and  Gilby,  for  defendant. 


See  Gregory  t.  Parker ^  I  Campb.  394. 
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Rex  v.  Wiluam  Meade  and  Robert  Meade. 

THE  prisoners  were  indicted  on  Lord  EUen-     in  an  indict* 
,  ,  -  ,         .     .  ment  under 

oorough*8  act  for  cntting  and  maiming  cer-  Lord  EUetAo- 

tain  persons^  assisting  a  sherifTs  officer^  who  had  a  cuulnf  nnV^ 

warrant  directing  him  to  arrest  WiUiafn  Meade,  on  Xr'^^^offi. 

mesne  pro<:ess  out  of  K.  B.  cnmblnt^ 

the  prosecn* 

The  warrant  was  first  put  in  and  proved.     It  to'^roducethc 
was  directed  to  one  Meadley,  a  sheriff's  officer^  ouTb^thT*** 
residing  at   Whitby.     The   arrest  was  made  at  ^^^^X^^ 
Stainton  Dale,   which   was  proved  to  be  in  the  Jjjjp^  ^* 
liberty  of  Pickering  Lytk.     And  it  appeared  that 
a  Mr.  Hill,  who  was  lord  of  the  manor,  and  chief 
bailiff  of  the  liberty,  had  the  sole  right  of  executing 
writs  within  the  liberty. 

The  writ  was  not  produced. 

Upon  this  it  was  objected — 1.  That  the  pro* 
seen  tors  were  bound  to  produce  the  writ.  The 
sheriff  was  only  a  ministerial  officer  of  the  court 
above,  and  the  bailiff  was  merely  his  servant. 
The  warrant  could  not  put  the  bailiff  in  any  better 
situation  than  the  sheriff  himself  would  be  placed 
in,  if  he  had  executed  the  process ;  luid  it  is  per- 
fectly clear  that  his  own  warrant  could  confer  no 
additional  authority  upon  him;  and  that,  if  in 
such  case  an  action  were  brought  against  him 
for  false  imprisonment,  he  would  be  obliged  to 
set  out  the  writ  in  his  plea  of  justification.    2,  That 


Mease. 
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1S17.      the  officer  had  taken  upon  him  to  make  an  arrest 

^^^     tokere  the  sheriff  had  no  authority  to  execute  pro- 

^^       cess  at  all.    3.  There  was  no  evidence  that  there 

W.  aad  R.   i/^as  a  non  omittas  eiause  in  the  writ.    If  there 

were  not  a  non  omittas  clause^  the  arrest  ought  to 

have  been  made  by  the  chief  bailiff  of  the  liberty, 

or  his  oftcere. 

WooD^  Baroa^  was  of  opinion,  that  there  was 
a  failure  in  proof  of  authority  on  both  these 
grounds;  and  the  prisoners  were  acquitted  accord- 
ingly. 

Tindali  and  Starkie  for  the  prosecution « 
Gilby,  for  the  prisoners. 


See  Res  t.  Jkenhead^  enie^     case. — See    likewise   Rex  t. 
409,    tnd  the    note  to  that     Prkkelij  3  Campb^  68. 
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Rex  v.  Robinson. 

THE  prisoner  was  indicted  upon  the  statute    xn»mfto- 
of  26  Geo.  m.  c.   19.  for  plundering  a  f^'^C^ 
vessel  which  was  wrecked.    On  the  29th  of  JDe-  belong  to  c«». 

tun  pf  nonSy 

cember,  1816^  the  brig  Anne  was  stranded  near  aamingthcm 
Shields.    The  prisoner^  with  two  other  persons^  baUnano&er 
went  by  night  to  the  vessel,  whilst  she  was  lying  STg'lI^ii^ 
upon  the  sands,  and  cut  down  part  of  her  rigging  J^y^jfTJJi. 
and  furniture.  There  were  two  counts  in  the  indict-  cotor,  by  de. 

_        -       ^  1  A     t        •  •      rector  ew- 

ment.     In  the  first  count  the  property  of  the  ship  deoce,  cannot 
was  laid  in  persons  who  were  therein  named;  and  nmAofthe 
the  second  count  laid  the  property  to  be  in  per-  JlSibJdbfuS 
sons  unknown.     On  the  part  of  the  prosecution,  ^n^^^^JJ* 
evidence  was  offered  of   the  ownership  of  the  to  the  second 

count,  which 

vessel  as  laid  in  the  indictment ;  but'  the  witness  deicribet  the 
could  not  recollect  the  Christian  names  of  some  EdongSg^ 
of  the  owners.     The  counsel  then  relied  on  the  g^°***' 
second  count,  which  laid  the  property  to  be  in 
persons  unknovm.    There  was  a  provision  in  the 
act  of  parliament,  that  a  prisoner  might  be  con- 
victed, where  the  names  of  the  owners  could  not 
be  ascertained. 

WiUiams,  for  the  prisoner.— Evidence  of  owner- 
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1817.  ship  miglit  have  been  easily  given.    The  present 

^^^^^^  case  cannot  be  within  the  meanin^^  of  the  clause  in 

^^^  the  act  of  the  26th  Geo.  III.     This  vessel  cannot 


9. 


Robinson,    be  said  to  be  the  property  of  persons  unknown. 

Richards^  Lord  C.  B.— I  think  the  prisoner 
must  be  acquitted.  The  owners^  it  appears^  are 
known;  but  the  evidence  is  defective  on  this  point. 
How  (ran  1  say  that  the  owners  are  unknown.  I 
remember  a  case  at  Chester  before  l^ord  Kenyan, 
where  the  property  was  laid  as  belonging  to  a 
person  unknown  ;  but^  upon  the  trials  it  was  clear 
that  the  owner  was  known^  and  might  easily  have 
been  ascertained  by  the  prosecutor.  Lord  Ken* 
yon  directed  an  acquittal. 

Prisoner  acquitted. 

Zosh  and  Grey  for  the  prosecution. 

Williams  for  the  prisoner. 
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Rex  v.  John  Wilson.  ao^.  5. 


THE  prisoner  was  indicted  for  uttering  forged     The  txwnh 
notes,  knowing  them  to  be  forged.    There  pdMnerb^ 
was  nothing  particular  in  the  immediate  act  of  (i^ie*wi!f ** 
uttering:  and  the  question  was,  as  to  the  prisoner's  p*?^,^"*^;'*^ 
knowledfire.    An  accomplice  was  the  principal  wit-  iw/ii«M,au 

1  *•  1  .  •  1  t  I   ^*»onj(h  he 

ness;  and  to  confirm  bis  evidence,  the  counsel  holds  out  no 
for  the  prosecution  produced  the  prisoner's  ex-  doci^eBir,"* 
amination  before  the  Magistrate  who  committed  ^JSii'*'"*^ 
him.  It  was  not  tendered  as  a  confession,  but 
as  containing  facts  which  appeared  upon  the  pri- 
soner's examination,  confirmatory  of  the  testimony 
of  the  accomplice.  The  magistrate  being  exa«- 
mined,  stated,  that  he  held  out  no  hopes  or  in- 
ducement to  the  prisoner,  employed  no  threats, 
^but  that  he  had  examined  him  at  a  considerable 
extent,  in  the  same  manner  as  he  was  accustomed, 
to  examine  a  witness.  The  prisoner,  however, 
was  not  sworn. 

Richards,  Lord  C.  B.— I  think  I  am  not  at 
liberty  to  suffer  this  examination  to  be  read.  No 
matter  whether  a  prisoner  be  sworn  or  not.  An 
examination  of  itself  imposes  an  obligation  to 
speak  the  truth.  If  a  prisoner  will  confess,  let 
him  do  so  voluntarily.  Ask  him  what  he  has  to 
say?  But  it  is  irregular  in  a  magistrate  to  ex- 
amine a  prisoner  in  the  same  manner  as  a  wit- 
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1817.       nes8  is  examined.     I  must  reject  this  exaniina- 
^^-^"^^     tion. 

l^  The  prisoner  was  acquitted. 

Wilson. 

Raine  and  WUliams,  for  the  prosecution. 


The  examination  of  a  pri- 
soner ought  to  be  without 
oath.  BulhN.P.  M3.  And 
the  whole  of  the  confession 
must  be  taken  together,  when 
it  is  offered  in  evidence.  But 
if  only  the  material  ptrts  of 
the  confession  are  taken  down 
in  writing,  and  they  are  after- 
wards read  over  in  the  pre- 
sence of  the  prisoner,  and  by 
him  admitted  to  be  true,  that 
admission  will  make  them'  otI* 
dence.  4  £sp.  171.  It  has 
been  determined  by  all  the 
Judges  that,  although  con- 
fessions, improperly  obtained, 
are  not  admissible,  yet  that 
any  facts  which  had  been 
brought  to  light  in  conse- 
quence of  such  confessions 
may  be  properly  received  in 
evidence.  Thus,  where  a  pri- 
soner was  charged,  as  acces- 
•ary  after  the  fact,  with  hav- 
ing received  property,  know- 
ing it  to  be  stolen,  proof  was 
admitted  of  the  property  being 
found  concealed  in  the  prison- 
er's lodgings,  although  the 
knowledge  of  that  fact  had 
been  gained  from  an  inadmis- 


sible confession,  t  Leach,  300, 
tVarwkkthalts  case.  Some, 
indeed,  have  thought,  that  the 
circumstance  of  the  fact  being 
known  in  consequence  of  in«. 
formation  received  from  the 
prisoner,  ought  not  to  be 
shewn  at  the  triaL  Bat  a  dif-« 
ferent  practice  eppears  to  Im 
established  by  later  authori^ 
ties ;  and,  on  a  prosecution  for 
receiving  stolen  goods,  evi- 
dence has  been  admitted,  that 
the  prisoner  described  the  place 
where  the  goods  were  con- 
cealed, and  that  afterwards 
they  had  been  found  there; 
but  that  part  of  the  confession 
in  which  he  acknowledged 
that  he  himself  had  concealed 
them  must  be  rejected,  as  it 
was  improperly  drawn  from 
him,  3  East.  PI.  Cr.  658. 
There  is  good  reason  for 
this  distinction  :  for  what  the 
prisoner  has  said,  respect* 
ing  the  concealment  of  ih% 
property,  b  ascertained*  to  be 
true  by  the  fact  of  discovery; 
but  the  other  part  of  the  con- 
fession, in  which  he  charges 
himself  with  having  conoiainA 
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it,  fflty  bave  be^A  uiadd  no* 
truly,  a&d  enUrelf  under  tbe 
ioiaence  of  the  threat  or  pro* 
nkhe.  8«e.  Pkttlipi  bn  feyi- 
dence,  p.  5f. 

The  Extent  to  whidh  an  At- 
aninatioii  is  to  be  admitted, 
appears  by  the  following  Case : 

Yfk  Spring  AMnztt9y\%\4. 

Rxx  t>.  FORBIS. 

Indictment  for  murder.  The 
deposition  of  the  deceased  was 
offered  in  etidence.  The  con- 
stable who  produced  it  said, 
that  the  prisoner  was  not  pre- 
sent  until  a  certain  pari  of  (he 
deposition,  distingnisbed  by  a 
cross,  at  which  pei-iod  he  was 
iiftroduced,  and  heard  the  re- 
maioing  part  of  the  exsmitia- 
tf  on.  When  it  was  concluded, 
the  Whole  of  the  depositions 
was  read  OTer  to  the  prisoner, 
that  is  to  say,  both  the  matter 
preceding  and  subsequent  to 
the  mark. 

Hardy ^  for  the  prisoner,  ob- 
jected to  the  reading  of  any 
part. 

Chamhre^  Justice.— The  in- 
tention of  the  statute  of  PAi- 
Up  and  Mary  is  suftdently 
plain.  It  is,  that  the  prisoner 
shall  be  present  whilst  the  wit- 
ness  actually  delivers  his  tes- 
timony ;  so  that  he  may  know 
the  precise  words  he  uses,  and 
obserre  throughout  the  man- 
ner and  demeanour  with  whicb 


be  gifts  Ms  testimony.  I  shall 
iMt  admit  that  part  of  the  de* 
position  previous  to  tbe  nark 
whicb  was  unheard  by  the  pri- 
soner; but  that  snbieqnent  to 
the  mark  may  be  riad; 

SykeSy  for  the  prosecution. 

Hardy y  for  the  prisoner. 

Justices  of  the  Peace  are 
enabled  and  directed  to  take 
the  depositions  of  witnesses  in 
cases  of  felony,  by  the  sta- 
tutes 1  and  9  Ph.  and  M.  c. 
13.  s.  4.;  and  9  and  3  PA. 
and  M.  c.  10.  1  Hale,  PI.  Cr. 
305.  Kel.  19.  Paine' $  case. 
1  Salk.  981,  Woodcock' 9  case. 
3  Leach,  Cr.  C.  965.  By  the 
first  of  these  statutes,  **  Jus- 
tices of  the  Peace,  when  any 
person  is  brought  before  them 
for  tnanslaughter  or  felony,  or 
suspicion  of  manslaughter  or 
felony,  being  bailable  by 
law,  shall  before  any  bail- 
ment, tske  the  examination 
of  the  prisoner,  and  the  exa- 
mination of  them  who  bring 
him,  of  the  fiiCt  and  circum* 
stances  thereof,  and  the  same, 
or  as  much  as  may  be  material 
to  prore  the  felony,  shall  pilt 
in  writing  before  they  make 
the  bailment;  which  exami- 
nation, with  the  bailment,  the 
said  justices  shall  certify  at  the 
next  general  gaol  dellTory,  to 
be  holden  within  the  limits  of 
their  commission.*' 


1817. 
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As   this   statute    extended 
only  to  bailable  felonies,  and 
not  to  cases  where  the  justice 
committed  a  prisoner  on  sas* 
picion  of  manslaaghter  or  fe- 
lony, in  which  cases,  howe?er, 
the  examination  of  the   pri- 
soner and  of  those  who  brought, 
him  before  the  magistrate,  was 
more  necessary  than  where  the 
prisoner  was  'bailed  ;  it  was, 
therefore,  enacted  by  statute 
9  and  3  Ph.  and  JIf.  c.  10. 
^^  that  the  justice,  before  he 
shall  commit  a  prisoner  brought 
before  him    on    suspicion   of 
manslaughter  or  felony,  shall 
take  the  examination  of  the 
prisoner,  and  the  information 
of  those  who  bring  him,  of  the 
fact  and  circumstance  thereof, 
and  shall  put  th^  same,  or  as 
much  thereof  as  shall  be  ma* 
terial  to  pro? e  the  felony,  in 
writing,  within  two  days  after 
the  said  examination ;  and  the 
same  shall  certify  in  such  form 
and  at  such  time  as  they  ought 
to  do,  if  such  prisoner  so  com* 
mitted  had  been  bailed." 

In  the  construction  of  these 
statutes,  it  seems  now  to  be 
•ettied,  Hawk.  PL  Cr.  b.  «.  c 


46.  s.  15.  thai  the  depositions  of 
a  witness,  taken  upon  oath,  ia 
the  presence  of  a  prisoner  who 
has  been  brought  before  the 
magistrate  on  a  charge  of  fe- 
lony,  may  be  giyen  in  eri- 
dence  on  the  trial  of  an  in* 
dictment  for  the  same  felony^ 
if  it  be  proved  on  oath,  to  the 
satisfaction  of  the  Court,  that 
the  informant  is  dead,  or  not 
able  to  travel,  or  that  he  ia 
kept  away  by  the  means  and 
contrivance  of   the   prisoner. 
1  Hale,  PI.  Cr.  305  and  586  ; 
and  9  Hale,  PI.  Cr.  53.     1 
Leach,  Cr.  C.  14.    2  Leacfa» 
96.   Rex  T.  Paine.    5  Mod. 
163.  and  3  T.  R.  7^.    Pro* 
Tided  also,   that  the   deposi* 
tions  offered  in  evidence  are 
proved  to  be    the    same    at 
sworn  before  the  justice,  with-* 
out  any  alteration.   Before  the 
statute  of  Philg)  and  Mary, 
a  deposition  taken  before  a 
justice  of  the  county,  where 
a  felony  was  committed,  would 
not  have  been  evidence,  even 
though  the  witness. had  died, 
or  was  unable  to  travel.    See 
Phiil^  on  Evidence,  163;  an4 
Rex  !•  Smithy  post. 
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Humble  r.  Hunt  and  Others. 

THIS  was  an  action  for  the  disturbance  of    ^^J^'^^^^*" 
_  ,  .  „        which  Jeues 

common^    by  making   waggon    ways^    &c.  were  enrolled, 

The  defendants  contended  that^  notwithstanding  keptTn'the^c!^ 
the  plaintifTs  right  of  common^  the  lessees  of  the  dftor^onhe**^ 
Bishop  of  Durham,  nnder  whose  rights  they  pro-  hJJJ^^P.np^^J'^ 
tected  themselves^  had  been  in  the  constant  prac-  ficer  holding  a 
tice  of  granting  leases  of  way -leaves,  &c.     In  or-  m  the  county 
derto  prove  the  lease  upon  which  the  question  tobi'^m^n^ 
arose,    the  defendant's  counsel  produced  a  lease  t^J^i^'Ji'JlJ^t^ 
granted  by  the  bishop  of  Durham  in   1724.     It  JlJeSrj^^/'**' 
was  contained  in  a  book  which  was  kept  in  the  bishop  of  Dnr- 
office  of  the  auditor  of  the  bishop,  and  was  called  ginaiand^"* 
the  Enrolment  Book.  '  The  witness  who  produced  ^'e"?eLT"^°^ 
the  book,  stated  the  custom  in  that  office  to  be,  *""«*<»»^- 
that  when  leases  were  granted,  an^  original  and  a 
counterpart  were  executed.    The  original,  after  the 
counterpart  was- made  and  copied  into  the  enrol- 
ment book,    was  delivered  to  the  lessee.      The 
counterpart  executed  by  the  tenant  was  lost,  and 
the  original  lease  was  not  produced. 

'  HuUock,  Serjeant^  for  the  plaintiff,  objected  that 
this  book,  being  of  a  private  nature,  was  not  ad- 
missible evidence.  It  was  in  the  custody  of  the 
bishop  who  claimed  the  right ;  and  it  was  produced 
in  order  to  make  out  the  title  of  the  person  pro- 
ducing it.  Could  it  be  said,  therefore,  to  come 
from  an  unsuspected  custody.  The  office  of  the 
auditor  was  not  a  public  office.  The  public  could 
Vol.  I.  2  R 
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1817.  tiot^  as  matter  of  right,  search  at  this  office ;  a  man* 
(lamus  would  not  lie  to  the  auditor  to  produce  the 
book  in   question.     It  was  not^  therefore^  within 

Hunt.  the  analogy  of  the  court  rolls  of  ^  manor  ;  nor  did 
the  office  of  auditor  resemble  that  of  the  steward 
of  a  manor.  The  book  itstelf  was  a  mere  regtater 
or  index  to  the  bishop's  leases,  a^d  could  act 
in  any  sense  be  regarded  as  a  public  munimeiit* 

Topping  and  Scarlett,  contra.  The  bishop  was 
not  to  be  regarded  as  a  private  individual  The 
right  of  his  see  invested  him  with  i^  public  cha- 
racter. He  was  obliged  to  have  aa  au^itoc  and 
an  enrolment  office ;  and  the  auditor  waa  a  patent 
officer^  recognized  in  the  county  palatine  as  sucb. 
All  deeds  relating  to  the  rights  of  the  Ushopric 
were  here  kept ;  and  no  persons  interested  in  any 
documents  were  prohibited  from  consulting  them. 

Wood,  Baron.  I  consider  this  book  as  a  pub- 
lic muniment.  Search  has  been  made  for  t{|e 
counterpart,  but  it  has  not  been  found ;  the  next 
best  evidence^  therefore,  is  the  enrolment.  This 
office  is  conducted  like  a  public  office ;  the  auditor 
is  a  patent  officer ;  the  practice  has  always  been 
to  enrol  leases,  and  I  will  presume  this  to  be  a 
correct  copy. 

HtUlock,  se^^antj  Jiro,ugham,  and  TindaU,  for 
the  plaintiC 

Topping,  Scarlett,  Richardsqn,  an  4  Greyi,  for 
the  defendants. 
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Mat  and  Another  v.  Mon&voubb  and  Another. 

THIS  vfM  an  action  for  money  had  and  re*«     ii.  being 
wii         •   •      'rtf  iL  •  A  Indebted  to  B, 

ceived.    The  plamtifira  were  the  assi^ees  of  auicnsaship 

one  Mathews,  a  bankrupt ;  and  the  question  turned  l^^J^B*by 
upon  the  clause  of  the  statute  of  James  I.  rehting  I^L.^^xS^^^p 
to  reputed  ownership.     Mathews  yfVL%  indebted  to  wreiditcredite 
the  defendants  m  a  large  sum  of  money ;  and^  pre-  name  of  c.  and 
vious  to  his  bankruptcy^  had  assigned  to  a  Mr.  regutry^u  nn^t 
Fairhain/\n  trust  for  the  bankrupts^  a  vessel  called  Ihe^"ft  "* 
the  Dolphin,    The  debt  was  to  be  paid  by  instal-  "^JlJ^o?^;'''"' 
ments.    Upon  the  assignment  of  the  vessel,  the  who  becomes 
proper  forms  of  transfer  were  gone  through  at     Q.  if  ahe 
the  custom-house ;  and  the  vessel  was  registered  CslgneM  un- 
de  n^co,  in  the  name  of  Fairbain,  and  Mathews  tVnj^^^^^ 
continued  in  possession  of  the  vessel  until  the  35th  ^^^ 
March   1816.      But  a  certificate  of  registry  in 
Fairbain's  name  was  put  on  board  the  ship.     Ma-- 
thews  had  engaged  the  captain  of  the  vessel^  and 
acted  throughout  as  managing  owner.     Prom  the 
period  of  the  assignment  to  Fairbain  (which  was 
by  the  way  of  mortgage)  and  bore  date  the  S9d 
December    1815,    the    vessel     had    made    three 
voyages  under  the  controul    of  Mathews.     The 
first  was  to  Rouen  in  January,  when  the  certifi- 
cate of  registry  in  Fairbain* s  name  was  on  board 
of  her.     The  captain  who  navigated  her  to  Rouen 
had  been  engaged  by  Mathews,  and  went  out  of 
his  employ  in  the  month*  of  March  1816.     Ma^ 
thews  then  engaged  another  captain  ;  and  sent  the 
vessel  with  a  cargo  of  coals  to  Topsham  in  Devon* 
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1B17.       shire,  where  he  received  the  cargo  on  the  15th  of 
^■^"^^"^^     April.     The  vessel  was  then  chartered  by  Jlfa- 
and  Another  ^^^'^^^  ^^  ^  voyage  to  Cardiff,  and  thence  to  Xon- 
o.         cfon.    In  the  month  of  June  the  vessel  returned 
ild^nJthS  '^  N^caade;  and  was  taken  possession  of  by  Fair- 
bain,  in  trust  for  the  defendants.    A  person  of 
the  name  of  GiUy  was  then  the  captain^  who  ap- 
plied to  Fairbain  for  money  due  to  him  upon  the 
voyage  from   Cardiff  to  London.    Fairbain  said 
that  he  had  nothing  to  do  with  the  vessel  at  that 
time^    and    would  not  pay  any  charges  of  the 
voyage.    Mathews  had  committed  an  act  of  bank- 
ruptcy in  January  1816^  to  which  time  the  com* 
mission  referred. 

Hullock,  Serjeant^  and  TindaU,  for  the  plaintiffs, 
relied  on  Mair  v.  Glennie,  4  Maule  and  Selw. 
240 ;  in  which  it  was  laid  down,  that  a  tmnsfer 
of  a  ship  and  cargo  at  sea,  conveyed  by  M.  to  S. 
as  security  for  money  borrowed,  by  executing 
and  delivering  to  S.  a  bill  of  sale  of  the  ship,  &c. 
was  held  not  to  pass  the  property  to  S.,  where  S. 
neglected,  upon  the  ship's  return  to  port,  and  no- 
tice thereof,  to  take  possession,  or  to  do  ^ny  act 
to  notify  the  transfer  of  the  property  to  him ;  but 
that  the  property  passed  to  the  assignees  of  M. 
by  virtue  of  21  James  I.  c.  19. 

Scarlett  and  Richardson,  contra,  distinguished 
this  case  from  Mair  v.  Glennie.  The  certificate 
of  registry  was  on  board  the  Dolphin ;  all  the 
forms  of  transfer  were  regularly  gone  through 
at  the  custom-bouse.  The  legal  title  was  taken 
by  Fairbain  as  trustee  for  the  defendants;  and 
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Mathews  merely  continued  to  act  as    agent  for       isir. 
them.     His  controul,  order,  and  disposition,  over     ^"^'^^'^^ 
the  ship  were  not,  therefore,  of  that  nature  which  ^^  Another 
gave  reputation  of  ownership.     If  any  man  had         v. 
enquired  at  the  custom-bouse  of  the  port  where  ^^J^^^ 
the  ship  was  registered^  they  would  have  learned 
that  Mathews  had  parted  with  his  interest. 

Wood,  Baron.  I  think  this  a  point  of  very 
great  importance.  I  will  reserve  it,  and  the  best 
way  will  be  to  put  it  into  a  case. 

Verdict  for  the  plaintiffs,  subject  to  the  decision 
of  the  Court  upon  the  case. 

HtMock,  Serjeant,  and  TindaU,  for  the  plaintiffs. 

Scarlett  and  Richardson  for  the  defendants. 


The  Registry  Acts  are  a  part 
of  the  public  policy  of  the 
state ;  and,  thoogb  they  hare 
sometimes  introdaced  much 
perplexity  in  questions  of  title 
to  shipping,  and  have  thereby 
been  employed  to  supersede 
equity  by  the  formalities  of 
the  law,  they  are  nerertheless 
very  properly  maintained  as 
the  basis  of  the  naiigation  of 
the  country. 

But  in  all  questions  upon 
themi  the  courts  hare  nerer 
lost  sight  of  their  original  pur* 


pose,  and  haTO  noTOr  giren 
them  a  larger  authority  than 
what  belongs  to  them  with  re- 
ference to  this  effect.  The  law 
requires  a  compliance  with  the 
general  provisions  of  them, 
in  order  to  constitute  a  per* 
feet  title  to  ships;  and  that 
ail  these  formalities  may  be 
duly  obsenred,  it  annuls  a  con* 
tract  In  which  any  of  the  more 
substantial  are  wanting.  In 
this  respect,  indeed,  as  In  most 
others,  the  Registry  Aots  bear 
a  strong  analogy  to  the  Stamp 
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v^V^/  tlie  stamp  acts  is  enforced  for 

Hay  the  purposes  of  reYcnue-    The 

ood  Anotbw  strict  obsenrance  of  all    the 

-^     ^*  fonns  of  i-egistratioo,  as  re- 

mTS^  ^""^^  shipptng,  «*  re<i«lred  for 
tSie  great  maritiiDe  interests  of 
the  country*  But  in  both 
cases  these  formalities  are 
merely  modes  of  title.  They 
in  no  respect  alter  the  nature 
fit  a  contract. 

'  In  the  above  case,  if  the  law 
had  required  a  mere  simple 
transfer,  an  ordinary  act  of 
alienation,  there  would  have 
been  no  difficulty.  Posses- 
sion, order,  and  controul, 
would  justify  the  legttl  pre- 
sumption  of  reputed  owner- 
ship;  and,  under  that  inter- 
pretation, the  construction  of 
the  bankrupt  laws  would  have 
giien  the  property  to  the  as- 
signees. The  question,  there- 
fere,  hete  simply  is,  whether 
the  tfuperiftduction  of  the  for- 
fliftlities  of  the  rtgiMry  act 
hare  so  altered  thef  nature  of 
the  contract,  lU  te  take  the 
possession  of  the  property  out 
of  the  cases  of  reputed  owfier- 
sbfp  under  the  bankrupt  -iaws; 
Or  Whether,  as  we  hare  ob- 
serred,  they  are  mere  formg 
prescribed  by  public  policy  for 
such  contracts,  and  in  no  de- 
gree alter  die  essential  nature 
Dfsnch  dealings.  Vide  case^ 
poiltay  in  this  If  tie* 


A  short  renew  of  the  R^ 
gietry  Acts  may  be  of  iis«« 
They  are  so  frequently  brought 
into  discussion  in  courts  of  jus* 
tlce,  and  are  la  tfaemselTes  at- 
tended with  so  much  difficulty, 
thirt  it  may  not  be  ImpertiDOdt 
to  our  purpose  to  clagiify  and 
distribute  them : 

All  merchant  ships,  whe- 
ther employed  in  country  tfade 
or  distant  voyages  (with  oer^* 
taiof  exceptions  as  to  WHc 
and  built,  which  the  Acts  spe- 
cify with  sufficient  clearness,) 
are  required  to  be  registered  ia 
(he  manner  prescribed  by  thd 
26th  Geo.  III.  c.  60.  And 
by  the  I7tb  section  of  tlie  same 
statute  it  is  enacted  that,  when 
the  property  in  any  vessel  be- 
longing to  any  of  his  Majesty's 
subjects  shall  be  transferred  to 
any  other  of  his  Majesty's  sub- 
jects, in  whole  or  part,  the 
certificate  of  the  r^stry  of 
jioch  vessel  shall  be  truly  and 
accurately  recited  in  words  at 
length  in  the  bill  of  sale  there- 
of; and  otherwise  such  bUI  of 
sale  shall  be  void,  to  alt  lii« 
tents  avd  purposes. 

The  Words  of  this  section 
are  general  t  and  extend  to  all 
transfers  of  pniperty  in  V  ship 
io  a  British  subject,  whe- 
ther the  ship  be  in  port^  or  at 
sea. 

Thus,  in  ReUeston  t.  Hi^ 
dert  and  Other^^  3  T.  R.  4M| 
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where  it  appeared  that  A,  be- 
ing indebted  to  the  defendants 
in  a  large  snm  of  money,  gaTe 
them  his  promissory  note  for 
three  months,  and  as  a  seen- 
rity  etecnted  to  them  a  bill  of 
sale  of  a  ship  then  di  sea :  the 
bill  of  sali  was  absolute  on  the 
face  of  It ;  but  it  did  not  con- 
tain a  recital  of  the  certificate 
of  registry  as  required  by  the 
Acts.  At  the  time  when  A. 
deposited  this  bill  of  sale  with 
the  defendants,  he  took  froin 
them  a  counter  acknowledg- 
ment in  writing,  in  which  they 
promised  to  return  the  said 
bill  of  tale  npon  payment  of 
the  note.  But  A.  had  com* 
mitted  an  act  of  bankruptcy 
before  the  note  had  become 
diie.  Upon  the  arriTal  of  the 
ship  in  England  the  defeikdants 
took  possession  of  her.  There 
were,  therefore,  two  questions 
vpon  this  case:  1.  ^Vhethe^ 
the  sale  was  absolttte,  or  a  de- 
posit? 2.  Whether  it  wds 
good  as  against  the  bankrupt 
laWs?  Updn  tbese  questions 
it  was  holden  hy  K.  B. :  first, 
that  the  transaction  Was  not  A 
deposit,  but  all  absolute  bill  of 
sale ;  and,  as  to  the  ship  being 
at  sea,  it  tiras  within  the  Words 
of  iht  Registry  Acts;  and, 
thetefbre,  those  acts  had  not 
been  complied  with.  Secondly, 
thiit  ihe  defendadts  had  no 
lien  Dh  the  riilp,  bat  that  the 


intervening  bankruptcy  had  di-  1817. 

Tested  the  property,  which  had  V^%^^/ 

become  that  of  the  assignees.  Hat 

By  the  equity  of   the  Re-  *»^  Another 

giNtry  Acts,  which  are  inter-  ,-  ^  ^' 

^    /,         \.  ,   .  MoVKHousr. 

preted  according  to  their  pur-  ^qJ  Another 

pose,  a  mere  clerical  mistake 
will  not  vitiate  the  bill  of  sale, 
where  the  certificate  is  effec- 
tually the  same  with  the  re- 
cital of  it.  But  a  substantial 
variation  will.  Rolleston  ▼• 
Smith,  4  T.  R.  1 6 1 .  Wester^ 
dell  V.  Daley  7  T.  R.  306. 

In  order  to  remove  some 
doubts  which  had  arisen  upon 
the  words  of  the  Registry  Act, 
26  G.  III.  a  subsequent  statute, 
the  34th  G.  III.  c.  68.  s.  14.  was 
passed,  by  which  it  is  required 
that  all  transfers  of  ships,  &c. 
shall  be  made  by  bill  of  Sale, 
or  instrument  in  writings  con- 
taining sncb  recital  as  is  pre- 
scribed by  the  clause  in  the 
former  act.  The  17th  section  ^\ 
of  the  26th  Geo.  III.  does  not 
require  the  recital  of  the  in« 
dorsements  made  upon  the  cer- 
tificate upon  every  successive 
transfer;  but,  by  the  stututo 
34  Geo.  ttl.  c.  68.  s.  15.  the 
contract  will  be  void,  unless 
such  indorsemetits  shall  be 
made.  In  MaeHer  t.  Atkinsy 
5Taiint.  381.  it  was  decided 
that  these  statutes^did  not  pre.* 
Tent  a  person  fVom  having  k 
lien  upon  the  papers  deposited 
vrith  him  of  a  ship  which  he 
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was  commissioned  to  sell.    In 
Wilson  V.  Heather^  5  Taunt, 
g^^  642.  it    was    adjudged^  that 

andAnotlier  ^^   there    be    an    instrument, 
o.  purporting  to  conTey  the  ship 

MoNKHOusE  to  a  lender  for  a  security  of 
money,  such  instrument  being 
effectually  an  alienation  of  the 
ship,  must  pursue  all  the  forms 
of  the  Registry  Acts. 

This,  unquestionably,  is  a  ri- 
gour, and  a  great  practical  in- 
couTenience  to  ship  owners, 
which  belongs  to  the  personal 
nature  of  the  ship,  as  a  chat- 
tel. It  certainly  appears  a 
hardship,  that  the  smallest  sum 
cannot  be  borrowed  upon  the 
most  Taluable  Tossels,  without 
such  a  transfer  as  is  required 
by  the  Registry  Acts.  There 
is  likewise  this  further  incon- 
venience, that,  upon  a  con- 
tract of  mortgage  in  respect 
to  a  British  registered  ship, 
there  is  no  equity  of  redemp- 
tion ;  and  the  ship  becomes  a6- 
aohOeljf  the  property  of  the 
mortgagee.  Neither  law  nor 
equity  afford  any  relief  in  this 
case. 

In  the  course  of  practice  it 
must  haTe  been  seen,  that  great 
embarrassment  has  accrued  to 
merchants  fropi  this  circum- 
stance ;  and  it  might  be  wor- 
thy of  consideration,  whether 
such  a  departure  might  not  be 
allowed,  from  the  strictness  of 
the  Registry  Acts,  as  would 


accommodate    the    exigendev 
of  the  merchant  without  im- 
pairing the  public  policy  of  th 
country,    upon    which-  these 
statutes  are  founded. 

But  in  these  contracts,  as  in 
all  others,  though  the  original 
deed  may  be  void  by  a  defect 
in  the  required  formalities,  the 
injured  party  may  have  his 
remedy  upon  the  equity  of  a 
collateral  coienant.  The  case 
of  Kerrison  t.  Coie,  8  East. 
231.wasacase  betweenanort- 
gagor  and  mortgagee,  under 
such  circumstances. 

It  is  to  be  observed,  that  the 
port  «/o  whuh  a  shqf  be^ 
longs^'*  is  ascertained  by  sta* 
tute  26  Geo.  III.  c.  60.  s.  5. 
to  be  that  ^^  from,  and  to 
which,  she  shall  usually  trade, 
and  at  or  near  which  the  hus- 
band, or  acting  owner,  usually 
resides." 

The  further  regulations  re« 
quired  by  the  Registry  Acts 
are  as  follows : 

The  ship  must  manifestly  be 
sold,  either  in  the  port  to 
which  it  belangi^  or  during  it» 
absence  from  such  port.  In 
the  first  case,  such  sale  must 
be  acknowledged  by  an  in* 
dorsement  (according  to  the 
prescribed  form)  upon  the  cer- 
tificate of  the  register,  before 
two  witnesses,  eipressing  the 
place  of  the  residence  of  the 
persons  or  person  to  whom 
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ffack  transfer  is  made;  or,  if 
soch  person  or  persons  be  re- 
sident in  a  British  factory,  oat 
of  the*  king's  dominions,  tlie 
name  of  sncli'  factory ;  or, 
if  tliey  are  resident  in  a  fo- 
reign town  OT  city,  and  are  not 
members  of  a  British  factory, 
the  name  of  such  town,  &c. 
and  of  the  house  or  partner- 
ship in  Great  Britain  or  Ire- 
land for  or  with  whom  they 
are  agents  or  partners.  And 
a  copy  of  this  indorsement 
must  be  delifered  to  the  party 
to  whom  the  transfer  is  made, 
or  liis  agent,  to  the  registering 
officer,  who  is  required  to  cause 
an  entry  thereof  to  be  indorsed 
on  the  affidavit,  on  which  the 
original  certificate  of  the  re- 
gistry was  obtained,  and  to 
make  a  memorandum  of  the 
same  in  the  boole  of  registry, 
and  give  notice  thereof  to  the 
commissioners  of  customs. 

In  the  second  case,  namely, 
where  the  sale  takes  place 
daring  the  abtence  of  the  ship 
from  the  port  to  which  she 
bdongs;  as,  in. this  case,  an 
indorsement  upon  the  certifi- 
cate cannot  here  be  imme- 
diately made,  such  sale  must  be 
made  by  a  bill  of  sale,  or  other 
instrument  in  writing,  and  a 
copy  of  the  same  must  be  de» 
liTered  to  the  proper  officer; 
and,  as  in  the  preceding  case, 
an  entry  thereof,  indorsed  on 
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the  affidavit,  a  memorandum 
made  in  the  book  of  register, 
and  notice  given  to  the  com- 
missioner of  customs;  and, 
w&hin  ten  daifs  after  the  $hip 
returns  to  the  port  to  uhich. he  ^"J^^ 
belengi^  an  mdorseuent  is  to 
be  made  and  signed  by  the 
owners,  or  their  agents,  and  a 
copy  thereof  delivered  as  be- 
fore-mentioned;  otherwise  the 
bill  of  sale  will  be  void.  And, 
as  before,  an,  entry  thereof  is 
to  be  indorsed,  and  a  memo- 
randum made. 

Independently  of'  the  gene- 
ral public  policy  of  these  Acts 
the  legislature  seems  to  have 
added  some  of  the  particular 
regulations,  in  order  to  facili* 
tate  and  secure  contracts  for 
shipping.  Thus,  the  public 
are  enabled  to  trace  from  port 
to  port  to  whom  the  property 
in  British  ships  iMlongs ;  and 
the  interest  of  purchasers  is 
perhaps  not  less  constilted,  by 
tbe^^tfc^of  these  Acts,  than 
the  great  public  object,  that  of 
preventing  for«gners  from  be* 
ing  owners,  or  holding  shares, 
in  British  ships. 

A  third  state  of  circum* 
stances  under  which  a  contract 
for  the  sale  of  a  ship  may  be, 
is,  when  the  ship-owners  are 
resident  in  a  country,  npt  un- 
der the  king's  dominions;  or, 
where  such  parties  are  agenta 
for,  or  partners  in  a  house,  or. 
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purtneniMp  carrying  on  tnule 
in  Great  Britain  or  Ireland,  at 
Hay        the  tiffie  when  the  tmnsfer  is 

tttd  Another  made.    In  ttus  circnnstancn, 
*-  BIX  months  are  allowed  after 

5!5''"^  the  transfer  for  complying  , 
witll  the  forms.  Provided 
only  that,  within  ten  days 
after  the  arrival  of  such  owners 
t>r  their  agents,  in  this  liing- 
dom,  if  the  ship  be  in  any  port 
in  this  kingdom  ^  if  not,  then 
within  ten  days  after  snch  shift 
eliall  so  arrive,  hn  indorsement 
shall  be  made  by  the  owners, 
or  their  egent^  and  a  copy  de- 
litered  as  lfeA»re*metitl<ined ; 
otherwise  the  bill  of  sale  to  bd 
Toid)  and  an  entry  must  be 
indorsed,  and  a  memoi^ndem 
made  as  brfore« 

Throdgh  most  of  the  foruks 
which  are  reqnirtxl  by  these 
fttatntes  thefe  ere  two  acting 
^rties  :  the  oneii  the  parties 
In  the  contftct;  the  other,  the 
^blic  officers^  The  equity  of 
the  legisletoiv  d6ei  not  hold 
ihe  one  responsible  for  the 
acts  of  the  other.  If  the  per* 
ties  In  the  centmet  hate 
omitted  any  of  the  necessary 
IbrmS)  the  contract  Is  an- 
nulled, es  the  pedftity  of  their 
act  of  omission.  But  if  the 
public  oificers  hare  made  such 
omissioii,  the  cootraet  is  not 
thereby  vacated.  The  distinc- 
tioU  is,  that,  as  respects  the 
contfeeting   parties,   the  sta-' 


tutes  are  imperative;  but  are 
directory  only  a«  resptfcts  the 
public  officers,  Heath  ▼.  //s6- 
bard^  4  East.  110.  Under- 
m>odr,  Mitters  1  Taunt.  187. 
If  the  st^attttes  trnve  not  limit- 
ed the  time  for  the  perform- 
ance of  any  act  r^qoired  to  lie 
done  by  the  party,  the  coU- 
itrnetion  of  the  law  is,  that  It 
shall  be  done  within  a  rv^a^on- 
ablo  time.  Palmer  v.  MoxtrHj 
^M.attdS.  4S. 

A  registry  is  not  a  docnmedt 
r^nired  by  the  Uw  of  natrons 
Us  eipreshive  of  a  ship's  na- 
titSbal  chumct^r.  Le  ChtM^ 
naniv.PtarioHy  4Tabnt.387. 
Indeed,  the  registry  acts  ere 
altocrlether  tb  be  considered  tH 
fbrms  of  municipal  institution  ; 
end  scarcely  any  ttuces  of  A 
like  system  are  to  be  Ibund  In 
the  laws  nf  any  other  nation. 
It  seems,  boWeter,  ak  if  ihh 
United  States  of  America  Wer^ 
aimnt  to  fbrtn  e  maritime  And 
navigation  system  upon  the 
model  of  Great  BrBam.  A 
foreign  built  ship,  British 
owned,  is  not  required  to  be 
registered.  Long  v.  Duffj  S 
B.  and  P.  209.  But  if  a  shlp^ 
registered  at  one  port,  is  trans- 
ferred, while  et  sea,  to  a  pur« 
chaser  residing  at  anuther  port 
in  this  lungdom,  the  proper 
mode  of  perfecting  tiie  trans- 
fer  within  the  requisitions  of 
the  Ship  Register  AcU  is,  by 
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•'Yegt€tTiition  dit  nov^  m  h«r 
^w  port.     HuHurd  Y.  JokH' 
*j<b«e,    3  Ta«nt.   177.     It  is 
hot  necessary  for  a  ship  to  re- 
iura  td  her  former  port)  in  or- 
der to  bare  a  nemorandnin  of 
the  transfer  indorsed  on  her 
^ertiicate  of  re^stration*  Nor 
is  k  necessary  for  the  pttr** 
chaser  to  send  a  copjr  of  the 
'  ibill  of  sale  to  her  former  perl  i 
nor  to  indorse  a  nuemorandan 
ci  the  transfer  on  her  certiM* 
eate  of  registry  within  ten  days 
after  the  ship's  f  etnrtt  to  £ag« 
land.  9  Taunt.  177.    In  the 
great  ease  of  UtMard  r.  John* 
siHM^  abote  cited^  it  was  said 
hy  Mr.  JBaronVoed,  in  deli- 
irering  his  jodgmevt^  that  the 
property  of  a  ship  Tests  in  thd 
pnrchaeer  instantly  upon  the 
flxecntion  of  tiie  biil  of  sale^ 
not  ffom  the  time  of  compli- 
ance with  the  register  acts;  de« 
leastUe,  nererthdess,  upon  fat* 
lore  to  comply  with  these  acts# 
And  that   the  Register  acts, 
BO  far  as  they  applied  to  de* 
fsat   titles^    and    create   for- 
leitnresy  were  to  be  constraed 
strictly  as  penal,  and  not  li« 
berally  as  remedtal  laws.    Per 
tVdody  Baron,  end  HeM,  Jns- 
tioe*     Ibidt  id* 

In  Pakner  t.  Mokom^  %  If. 
and  S.  49.  it  was  determined 
by  K.  B.  that  a  Mil  of  sale  of 
tbree^fonrtb  parts  of  a  ship, 
then  being  in  <be  port  to  which 


she    belonged,    executed   by        \%\7. 

three    or  four  joint  owners^     V^^^^b/ 

transferred  the  property  to  the         Hait 

Tondee  at  the  tine  of  its  etecu*  ■«*  Aiiotfief 

ties :  if,  at  that  time,  a  memo«  «,      ** 

,  -        ,   .         -  MoNKHOUSt 

randum  of  such  transfer  were  ^^  Adotter 

indorsed  on  the  certificate  of  re* 

gistry,  and  signed  by  the  three^ 

and  a  copy  of  smch  indorse* 

Bsent  delirered  to  the  proper 

officer  on  the  next  day  \  and 

if,  afterwards,  within  a  ree* 

senable  time,  the' other  owner 

executed  the  biil  of  sale,  attd 

signed  the  indorsement,  and  a 

copy  of  the  indorsement,  signed 

by  the  fonr,  were  left  with 

the  proper  officer.     Therefore 

where,  npon  a  writof,/Sars*/i* 

das  against  one  of  the  three, 

the  sheriff  seized  his  share  af*  • 

ter  the  execution  of  the  bill  of 

sale  and  sigoalnre  of  the  in* 

dorsement  by  the  three^  but 

before  the  delirery  of  the  eopy 

of   snch  indorsement  to  thO 

proper  offioer  s  it  was  holden^ 

that  the  sheriff  might  abandon 

the  seizure,  and  return  fsnlln 

bona*    Palmer  «•  Moxan^  3 

M.  and  S«  4J. 

But  la  Jtfesf  t.  Chmitoek^ 
d  East.  490.  (a  case  not  alto* 
gether  to  be  reconciled  with 
subsequent  decisions,  and  morO 
especially  with  the  opiniolis  of 
some  of  the  Judges  in  Huk^ 
bwrd  T.  JokMame^  3  Taut. 
177.)  it  was  holden,  that  if  a 
trader  becane  a  bankrupt  b«4 
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1817.        tween  the  time  of  execotiog  a 

N^V^W/      bill  of  sale  of  a  ship  at  sea  to 

Hat         the  defendant,  and  the  time  of 

and  Another  the  defendant's  complying  with 

^'  the  requisites  of  the  registry 

andA^Dother  ■^''  ^^^^^^  '^^  requisites 
were  completed  ifier  the  ad  of 
hankrvpiey^  and  before  the  ac- 
tion brought,  the  property  did 
Dot  pass  ;  but  the  assignees  of 
the  bankrupt  might  recorer 
the  possession  of  the  ship  in 
trorer. — And  see  Young  t. 
Brandon^  8  East.  10. 

The  Registry  Acts  are  im* 
peratiTe  upon  tolnntary  con- 
tracts  between  party  and  party 
only;  but  are  not  so  upon 
transfers  which  are  ma4e  by 
the  operation  of  law,  or  by 
causes  independent  of  the  will 
of  the  immediate  partier. — 
Thus,  assignments  by  Commis- 
sioners of  Bankrupt  to  as* 
signees  under  the  bankrupt 
laws,  and  titles  passing  to  exe- 
cutors and  administrators,  in 
case  of  death,  nAy  be  trans- 
^  nitted  without  any  of  the 
forms  required  by  these  sta- 
tutes. In  the  same  manner, 
whatever  falls  within  the  scope 
and  object  of  U  Jac.  I.  c  19. 
(as  we  hare  observed  in  the 
beginning  of  this  note,)  Is  ex- 
empted from  these  statutes. 
Robhtion  t.  Macdonnel^  K.  B. 
Trinity  Term,  56  Geo.  III. 
Thus,  in  trover  for  a  ship : — 
B.  being  the  roistered  owner, 


executed  a  bill  of  sale  of  tto 
ship  to  5.  as  a  security  lor  ad* 
Tances,  which  had  been  made 
by  S.  to  B.    At  the  time  of 
the  execution  of  the  bill  of 
sale  the  ship  was  at  sea; — 
she  returned  the  latter  end  of 
the  year  1811.     S.  did  not 
take  pessession  ;  but,  in  M^, 
181^  the  ship  was  registered 
In  the  name  of  S.    Notwith* 
standing   this  alteration,  the 
ship  continued  under  the  con* 
troul  of  B.  who  ordered  her 
out  for  the  whale  fishery,  w^ 
pointed  the  captain,  and  ex* 
ercised  all^the  ordinary  acts  of 
owner^lp.  5.  became  a  bank- 
rupt; the  ship  returned,  and 
shortly    after    B.    became  « 
bankrupt.    The  question  was^ 
whether  B.  was  the  ostenrible 
owner,  under  the  statute  91 
Jac.  1.  c.  19.  so  as  to  gire  his 
assignees  a  claim  to  the  dilp. 
The  Court  were  of  opinion 
that   B.    VMii  the   ostenslbto 
owner.    Selwyn's  Nisi  Prius, 
4th  ed.  1149. 

The  regUtry  of  Itself  is  not 
evidence  of  property ,  unless  It 
can  be  confirmed  by  some  col* 
lateral  circumstance,  which 
shews  that  such  registry  has 
been  made  by  the  authority  or 
adoption  of  the  persons  sought 
to  be  charged  as  owners.  In 
this  case  It  would  appear,  that 
the  registry  is  not  evidence,  aa 
a  registry,  to  charge  a  person^ 
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eTOD  primijhdey  unless  such 
person  Is  directlj  connected 
with  the  entry,  and  it  be  shewn 
that  he  had  acted,  either  per- 
sonally, or  by  his  agents,  in 
.  the  contract  with  which  he  is 
sought  to  be  charged,  upon 
the  ground  of  snch  registry. 
Tmkler  t.  fVa^Uj  14  East. 
226.  and  Trewhelia  t.  JRoiv^, 
11  East.  435. 

The  statutes  of  registration 
hate  not  omitted  to  provide 
for  accidents  and  incidents,  to 
which  this  kind  of  chattel  is 
peculiarly  exposed.  Officers, 
therefore,  are  permitted  to 
make  a  registry  de  novo,  under 
the  five  following  circum- 
stances:-^!. Where  the  old 
certificate  has  been  lost  or  mis- 
laid, 26  Geo.  III.  c.  60.  s.  22. 
— 2.  Where  the  certificate  is 
wilfully  detained  by  the  mas- 
ter, 28  Geo.  III.  c.  34.  s.  14. 
34  Geo.  IIL  c.  68.  s.  19.— 
3.  Where,  after  a  transfer  of 
part  of  the  property  in  the 
same  port,  the  owners  of  the 
part  not  transferred  desire  a 
new  registry,  34  Geo.  III.  c. 
68. 8.  21.— 4.  Where  the  ship 


is  altered  In  form  or  burthen,        1817. 
26  Geo.  III.  c.  60.  s.  24.—      >^^\r^^ 
5.  When  any  transfer  of  pro*         Hat 
perty  to  another  port,  7  and  and  Another 
8W.IILc.«2.,.«l  MoNKHOtrsK 

It  may  be  necessary  here  to  ^„^i  Another 
add  that,  in  order  to  take 
away  all  possible  eTasion,  it  is 
expressly  prohibited  to  change 
the  name  of  the  ship,  26  Greo. 
III.  c.  60.  s.  19.  See  like- 
wise 34  Geo.  III.  c.  68.  s.  22. 

We  haTe  examined  this  sub- 
ject at  some  length  on  ac- 
count of  its  great  practical 
importance  to  merchants.  The 
public  are  indebted  for  the 
greater  part  of  these  acts  to  the 
industry  and  ability  of  the  late 
Earl  of  Liverpoolj  a  noble- 
man, who,  without  much  os* 
tentation,  has  done  more,  as  a 
statesman,  to  uphold  the  ma- 
ritime predominance  of  the 
country,  than  almost  any  man 
who  has  preceded  or  followed 
him.  The  professional  reader 
need  not  be  informed  that  this 
subject  has  been  most  ably 
treated  by  Mr,  Justice  Ab* 
ifotty  in  his  work  on  Ship- 
ping. 
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Angnst.  R]p(  V.   CrARUCS  SmITR. 

mJlldefthe'^'  FTlHE  prisoncr  was  indicted  for  the  marder  of 

th^^^w^  JL     Charles  Stuart,  under  circumstances  of  con- 

tak«in*uie  s^derable   aggravation.       In  order  to  bring  the 

presence  of  charge  hoiQe  lo  him,  Richardsim  and  Gr^,  for  the 

bntffsnchde-  prosecution,    tendered  in  evidence  a   deposition, 

Su!en^i^the  Hiade  by  the  deceased  on  the  day  after  the  fact 


JfiI^n«,''Ld*  ^^^  committed,  before  two  Justices  of  the  Peace 
bcafteriardi  fof  J^ewcastle.     As  to  this  deposition,    the  cir- 

retd  over  to  r  ' 


pru 
Dei 
refti.  w. «.  .w 

the  deceased,    cumstauces  wero  as  follows  :--^ All  but  the  three 


sence  of  ^e  last  Knes  of  it  had  been  written  before  the  prisoner 

S^^dwewed*  was  present.    He  was  then  brought  into  the  room. 

oMmfotoUie  rpij^  dcccascd  was  re-sworn  in  his  presence.    The 

this  wiu  make  written  part  was  then  read  over  to  the  deceased. 

the  deposition    ...  ,       «  i     ,.     .       i 

evidence        m  the  pnsoner's  presence,  slowly  and  oiebactiy. 

^Smer.  ^  At  the  conclusion  he  assented  to  the  txv*h  of  it. 
The  remaining  three  Knes  were  then  taken,  in  the 
presence  of  the  prisoner,  from  the  tnouth  of  the 
deceased.    He  then  made  his  mark. 

The  prisoner  was  asked  whether  he  would  chuse 
to  put  any  questions  to  him,  but  declined  to  do  so. 

E.  Alderson,  for  the  prisoner^  objected^  that  this 
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depositioo  was  in^doimible^  except  «s  tQ  the  lart  iai7, 
three  liiies.  If  not  goo4  aa  &  depogkioQ^  it  could 
not  be  good  as  a  dying  deolajratioii ;  for  the  de- 
ceased was  not  under  apprehension  of  death  at  Sn^^^u 
the  tkne^  (which  was  ^^itted).  Then  it  cau  only 
be  good  as  a  deposition  undeif  the  statute  of  Philip 
and  Mary.  To  make  it  sq^  it  must  b^  given  in  tho 
prisoner's  presencej  that  he  may  have  power  tq 
croas-examiae ;  and  he  must  tot  hai[e  a  fair  op- 
portiuity  to.  dei  seu  Now^  in  er^er  U^  4q  thatj 
he  ought  to  have  teen  the  deceased  ^!j(aniin.ed^ 
that  ho  might,  with  his  own  eyes,  judge  of  the 
manner  in  which  he  gave  his  testimony ;  that  be 
might  observe  in  what  parts  the  deceased  doubted^ 
and  where  bis  memory  ym%  not  so  aeourate. — 
This  is  not  obtained  by  a  mere  reading  over  of 
the  deposition  to  the  deeeaied  afbr  it  was  ready 
cut  and  dried.  kwA,  as  to  his  assent  at  the  con- 
clusion^ it  ooidd  not  weigh  nuieh  in  theoasjB.  Be- 
sides, leading  questions  might  have  been  put,  and 
improper  means  employed  in  the  prisoner's  ab- 
sence, on  which  the  written  part  might  depend. 
The  statute^  he  contended^  ought  to  be  construed 
strictly. 

But  RiCHARos,  C.  B.  thought  the  whole  depo- 
sition admissible.  He  observed,  that  the  statute 
did  not  mention  the  prisoner's  presence  at  all. 
Undoubtedly,  however,  the  decisions  established 
the  pointy  that  the  prisoner  ought  to  be  present^ 
that  he  might  cross-examine.  But  here  he  had 
that  advantage  offered  him,  and  omitted  to  use  it. 
The  deceased  was  re-sworn  in  his  presence,  and 
re-asserted  what  he  had  before  said^  by  assenting 
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— ^The  case  of  Rex  v.  Radboume,  Leach  Cro. 
Cases^  pag.  512^  was  in  point. 


Rex 
Smith. 


The  prisoner  was  convicted^  and  left  for  execu- 
tion^ on  Monday,  the  18th  of  August,  at  New- 
castle.  At  Carlisle,  on  Saturday,  August  the 
16th^  Alderson  mentioned  to  Richards,  C.  B.  the 
case  of  Rex  v.  Forbes,  at  York  Spring  Ass.  i814, 
upon  reading  a  note  of  which  the  Chief  Baron 
sent  an  express  to  respite  the  execution^  in  order  to 
give  time  to  take  the  opinion  of  the  twelve  Judges 
on  the  point  of  law. 

Richardson  and  Grey  for  the  prosecution. 

E.  Alderson  for  the  prisoner. 

The  prisoner  was  afterwards  executed. 
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CASE— That  defendant's  do^  bit^  cliased^  wor-  in  an  acttoM 
ried,  and  killed  plaintiff's  sheep.  It  Was  ?og\'cSlsg,L 
stated  in  both  counts  that  defendant  knew  the  said  ^d^hrchhad 
dog  to  be  accustomed  to  bite>  worry,  and  kill  sheep^  JJ^IJ^j'^J*^*-"* 

Plea,  not  guilty.  "  not  necel- 

"  iary  to  prove 

that  the  dog 

There  was  no  evidence  Ihftt  the  dog  had  pre-  ^of?walh^^^ 
vioualy  chased  and  worried  sheep,  &c.  but  there  J^^J^^^f  ^^ 
was  some  general  evidence  that  the  dog  was  fierce  ^J[f*^*^'*" 
and  mischievous,  and  that  he  had  once  before  at-^  vui  be  sufB* 
tacked  a  man^  but  had  not  bitten  him.  the  declare. 

Hoa  need  not 
be  special. 

Topping  and  Williams,  for  defendant. — It  is  ne-  f  Lord^it-i 
cessary  to  prove  that  the  dog  had  the  particular  »»«'>  "^* 
vice  mentioned  in  the  declaration  ;  namely,  that  he 
was  accustomed  to  bite  sheep,  and  that  the  defend- 
ant, knowing  that  the  dog  had  this  vice,  kept  him. 
The  plaintiff  had  relied  in  his  declaration  on  this 
specific  vice.  He  has  not  stated  that  the  dog  was 
generally  vicious.  He  ascribes  his  injury  to  that 
particular  vice  in  the  dog  vhich  he  has  selected, 
and  has  founded  his  case  upon  it.    He  must,  there^* 

Vol.  I.  as 
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„  thinff. 

IIartley  ° 


v» 


liARRiMAH.  Scarlett  and  Littledale,  for  the  plaintiff.— It 
is  enough  that  the  dog  is  proved  to  be  gene- 
rally mischievous^  and  is  known  to  be  so  to  the 
defendant.  If  a  man  keep  any  dog  of  a  vicious 
disposition^  he  keeps  him  at  his  own  peril.  They 
cited  1  Lord  Raymond^  1 10.  where  it  is  said^  that 
if  a  man  keeps  a  dog  which  bites  sheep^  and  he  has 
notice  of  it,  and  afterwards  the  dog  bites  a  mare^ 
an  action  lies. 

Wooo^  Baron I  accede  to  the  authoirity  of  that 

case.  If  you  prove  that  the  dog  Itad  vices  of  any 
kind,  injurious  to  the  person  or  property  of  odiers^ 
and  that  the  defendant  was  acquainted  with  it,  it 
will  be  sufficient  I  shall  not  require  evidence  that 
this  dog  had  worried  sheep  before  the  time  in  ques- 
tion. If  he  be  generally  mischievoas^  the  disfend- 
ant,  knowing  him  to  be  so,  keeps  htm  at  his  peril. 
The  declaration  is,  I  think,  sufficient ;  and  the 
plaintiff  is  not  compelled  to  prove  that  the  dog  had 
vices  of  the  kind  imputed  to  him  in  this  record. 

Verdict  for  the  plaintiff. 

Scarlett  and  Littledale  for  plaintiff. 

Tapping  and  WiUiams  for  defendant. 


LANCASTER  SUMMER  ASSIZES,  57  GEORGE  TO.  619^ 

1817. 


JJkNCASTER. 


LANCASTER  SUMMER  ASSIZES,  57  GEORGE  UI. 


T 


Rhodxs  and  Another  v.  Ainsworth. 
HIS  was,  an  issue.— There  had  been  a  eon<-  .  itisanoiK 

jection  to  the 

test  between  the  inhabitants  o£  Milne  Row,  competency  of 
which  was  an  Ancient  chapehry   in  the  parish  of  mibm  t^'diL-^ 
JtocWafe,  with  respect  to^  their  liability  to  repair  ^S^SSS 
the  parish  church. .   Proceedings  had  been  tal»n  in  \^^  ^ 
the  Ekclesiastical  Courts.— A  proiiibition  was  ob-  pertvofthe 
tained  in  IL  B.  and  an  issue  was  directed  to  try  the  tioD,  in  She  oc- 

.  •  cnpatioa  of  a 

custom.  tenMt 


to  sach  rate, 
ifcftablUhed: 

At  the  trials  on  the  part  of  the  plaintiffs,  an  old  f^  therefore 

*  '  hift  own  rever- 

witness  of  the  name  oi  Abraham  Mills  was  called,  liosaryinte. 
He^  lived  in  Yorkshire,  but  had  property  in  MUne  IZtSZenhy. 
Bouy:  this  property  was  on  lease  to  a  tenant,  wha 
had  covenanted  by  his  lease  to  pay  all  rates,  taxes^ 
and  charges  which  were  assessed,  and  might  be 
imposed  upon  the  tenement. 

Scarlett  and  Richardson  objected^  that  this  wit- 
ness, who  was  called  to  shew  that  tbe  inhabitants 
of  the  chapelry  were  not  liable,  was  not  a  com- 
petent witness.  He  had  an  interest  in  the  re-^ 
suit. 

2S  S 
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has  no  existing  interest.  He  may  never  have  an 
^1^  interest  He  is  not  rated;  the  rate  is  not  npon 
AmnroBTH.  the  premises,  but  npon  the  occnpier.  He  is  no  oc- 
cupier. If  the  verdict  be  against  the  plaintiffs,  and 
the  rate  is  due.  Mills*  tenant  must  pay  it.  If  the 
verdict  be  for  the  plaintiffs,  how  is  his  situation  al- 
tered ?  He  may  die  before  he  becomes  an  occupier, 
or  may  never  occupy  at  all.  2  East.  559.  and  54 
Gto.  HI.  (per  SivEgerUm  Srydge^  Act). 

Wood,  Baron ^I  think  this  witness  is  not  com- 
petent. Although  he  has  no  interest  in  pi*esefi<i 
that  is  to  say,  though  there  will  be  no  direct 
chaige  upon  himself,  yet  his  tenant  may  be 
obliged  to  pay; — and  will  not  he^  therefore,  as 
owner  of  the  fee,  have  his  estate,  permanently  bur- 
thened  by  this  incumbrance  brought  upon  it  ?  He 
has  {HToperty  in  the  chiqpehry  which  may  be  af- 
fected in  its  value  by  the  event  J  although  he  is 
not  interested  at  the  present  moment  by  having 
been  already  rated. 

Nonsuit.  / 

Topping,  LiUUdalej  and  WHUams,  for  plaintiffs.^ 

Scarlett  and  Richardson  for  defendant. 

Topping  moved  to  set  aside  the  nonsuit  in  th« 
next  term ;  but  the  Court  agreed  with  the  ruling^ 
.   of  the  learned  Judge. 


LANCASTER  SUMMER  ASSIZES,  57  GEORGE  lU.  621 

1817/ 


Hodgson  v.  Scarlbtt^  Esq. 

THIS  was  an  action  for  defamation .     The  plain-  No  Mtion 

tiff  was  an  attorney^    and  the  defendant  a  uined  i^lnst 

gentleman  at  the  bar.    There  were  two  counts  in  wp^i^'^I^ken' 

the  declaration  ;  and  the  words  in  the  first  count,  }"  ■  judicial 

'  '    proceed  tnf, 

which  were  charged  to  have  been  spoken  by  the  provided  tiiey 
defendant  of  the  plaintiff  in  the  trial  of  a  cause  at  totb/eaate, 
the  Spring  Assizes  for  Lancaster,   1817,   were  as  mfUice'^an^at 
follows : — ''  Some  actions  are  founded  in  folly,  some,  ^o  uA^lJib. 
in  knavery,  and  some  in  both  :  some  in  the  folly  of  •'^^Ji**^ 
the  attorney  ;  some  in  the  folly  and  knavery  of  the  proved  againft 
parties.     Mr.  Peter  Hodgson,  (meaning  the  plain*    *"** 
tiff,)  was  the  attorney  for  the  parlies,  and  drew  the 
promissory  note  fraudulently ;  got  Beaumont  to 
pay  into  hiis  hands  150/.  for  the  benefit  of  the  plain- 
tiff.    This  was  one  of  the  most  profligate  things  I 
ever  knew  done  by  a  professional  man." — There 
was  a  second  count  in  which  the  words  charged 
were  these : — "  Mr.  Hodgson,  (meaning  the  plain- 
tiff,)  is  a  fraudulent  and  wicked  attorney."     The 
defendant  pleaded  the  general  issue. 

JRaine,  for  the  plaintiff,  stated^  that  the  words 
were  spoken  of  the  plaintiff  by  the  defendant  in 
his  character  as  counsel:  that  the  plaintiff  had 
been  engaged  as  attorney,  in  a  transaction  which 
was  the  subject  of  a  suit  at  the  Spring  Assizes  for  , 
tlie  county  of  Lancaster,  1817,  in  which  Mr. 
Scarlett,  as  counsel  for  the  defendant,  spoke  the 
words  contained  in  the  declaration.    He  then  pro* 
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2nd^  That  they  were  totally  unfounded. 

Mr.  Baron  Wood  asked  Mr.  Raine,  if  he  could 
mention  any  action  of  the  same  kind^  or  upon  what 
principle  the  present  action  was  maintained.  * 

The  plaintiff's  counsel  stating,  that  they  be- 
lieved the  action  to  be  prima  imprtssionis. 

Mr.  Baron  Woop.— It  appears  to  me,  that  no 
action  can  be  maintained  for  words  spoken  injudi- 
cial proceedings.  I  take  it  for  granted  that  there 
was  such  a  cause  as  the  one  alluded  to  tried  here 
at  the  Spring  Assizes ;  that  there  was  a  question  in 
it  concerning  the  drawing  of  a  promissory  note ; 
that  the  words  charged  to  have  been  spoken  bad 
reference  to  that  transaction,  and  were  addressed 
to  the  plaintiff  by  the  defendant  as  observation  in 
tbe  cause.  If  so,  although  the  words  might  be  too 
severe,  (of  which  I  will  say  nothing,)  if  they  were, 
notwithstanding,  relative  to  the  subject  matter  of 
the  cause,  I  am  of  opinion  that  no  action  can  be 
maintained.  I  will  admit  that  there  must  be  some 
limits  to  the  privilege  of  speech  at  the  bar ;  but  it 
is  difficult  to  draw  a  line.  A  case  may  occur  where 
an  action  like  the  present  would  be  maintainable : 
for  instance,  if  a  counsel  should  stop  short  in  his 
speech,  and  call  a  man  a  rascal  or  a  scoundrel^  and 
should  introduce  any  coarse  slander,  not  relevant 
to  the  matter  in  issue,  I  should  not  say  that  the 
action,  in  such  case,  would  not  be  maintainable. 
|t  is  necessary  to  the  due  administration  of  justice, 
that  counsel  should  be  protected  in  the  execution 
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of  their  doty  in  court ;  and  that  observations  made       1817. 
in  the  due  discharge  of  that  duty  should  not  be    ^^^^^^^ 
deemed  actionable.     But  counsel  are  not,  therefore,         v. 
protected  in  making  any  slanderous  reflections  out    ScAE^^irnr* 
of  court.     They  would  be  answerable  £Dr  such 
reflections^  if  calumnious,  upon  the  principle  of 
Lord  Abingdon's  case.     But  I  have  always  consi- 
dered it  to  be  an  established  principle  in  law,   that 
for  imputed  slander,  originating  in  judicial  proceed- 
ings in  court,  no  action  will  lie.     Being  of  opinion, 
therefore,  that  the  words  were  pertinent  to  the 
subject  matter  of  discussion,  and  that  it  would  be 
improper  that  the  Jury,  under  such  circumstances, 
should  try  whether  they  were  well  or  ill  founded^ 
I  am  ready  to  pronounce  that  the  plaintiff*  cannot 
maintain  this  action.    If  it  were  encouraged,  where 
should  we  es^blish  any  limits  ?    The  business  of 
one  assize  would  be    to  try   actions    for  words 
spoken  at  a  former. 

Plaintiff  nonsuited. 

Raine  and  Richardson  for  the  plaintiff". 

Topping,  HuUock  seijeant,  and  Litdedale,  fof 
the  defendant. 


Id  the  nest  term,  Raine  ob«  Tering  his  jndgment,  said,  that 

taiDed  a  rule  ntW;  to  shew  the  law  pririleged  a  master,  ia 

cause  why  there  should  not  be  making  commnnications    res^ 

a  new  trial.— Ganse  was  shewn  pecting  the  character  of  hif 

'against  the  mle  at  Seijeants'  *  serrant,  which,  howerer  ca« 

Iqn  on  the  SSd.  of ' Jarmiary,  Inmnious,  could  not  be  the 

1818« — ^The  judges  delifered  subject  of  an  action,  if  such 

their  opinions  icriaiim.  communication  were  made  ba^ 

Lord  Eiienhorougky  in  deli-  ni  Jlde^  and  without  malice* 
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Hodgson 

gcARLlTT. 


This  privilege  was  absolatoly 
Decessary  for  thecomroou  con« 
Tenience   of  mankind.      The 
privilege  of  counsel  was  sub- 
ject  to  the  same  ob^^ervation. 
An  advocate  was  entitled  to 
use  the  information  commoni- 
cated  to  him  by  his  client,  i^ 
a  fair  and  bon&Jide  exposition 
oi  the  merits  of  the  case  sub- 
mitted to  his  conduct :  he  was 
privileged  in   commenting  on 
the  case,  and  making  observa- 
tions upon  the  instruments  or 
ag«nts  by  whom  the  case  was 
brought  into  court.     This  pri- 
vilege belonged  to  him,    and 
might  be  exercised  with  a  large 
and  liberal  freedom.    In  this 
point  of  view,  it  was  necessary 
%o  consider  the  situatipn  of  the 
person  who  was  the  subject  of 
the  pbservations  Mfhich  fortned 
the  ground  of  this  action.  The 
plaintiff  was  not  only  the  at- 
torney In   the  original  cause, 
bat  he  was  mixed  up  with  all 
the  facts  of  the  case,  and  was 
the  sole  instrument  in  the  con- 
coction  of  the  merits  of  the 
question  then  before  the  court. 
It  was  proyed  that  he  was  the 
instrument  in  drawing  the  pro* 
missory  note,  as  a  security  for 
the  due  application  of  the  pro- 
ceeds of  the  ship,  when  they 
should   be   forthcoming  k  hv, 
therefore,  was  most  cognizant 
pf  the  merits  and  circumstances 
pf  tl|e  casp :  4n4  he  kne^,  as 


a  professional  man,  that  thert 
was  uo  ground  for  the  actioB» 
In  commenting  upon  this  case, 
and   the    particular   situation 
in  which    the  plaintiff,   (Mr. 
Hodgson^)  stood,  th«  learned 
counsel  said,  <^  he  was  a  fraa« 
dulent  and  wicked  attorney.'* 
He  had  a  right  tp   comment 
upon  him,  for  he   could  not 
comment  upon  all  the  circum« 
stances  /)f  the  case    in    their 
proper  light,  without  adveKing 
to  him  as  the  instrument  which 
put  the  action  in  motion,  and 
as  the  manufacturer  of  all  the 
information    upon   which    the 
action   was  founded.    So  far, 
then,  as  the  circumstanoes  of 
this  case  went,  it  4id  not  ap- 
pear that  the  learned  counsel 
had   attacked   the  plaintiff  ai 
random^  or  had  gone  out  of  his 
way  for  the  purpose  of  slan- 
dering his  character.    In  the 
natural  order  of  things  he  must 
comment  upon  the  transaction 
as    it    appeared  in   evidence. 
As  Mr.  Hodgson  was  theageot 
in  the  transaction,   what  was 
the    effect    of   that     circum- 
stance?     Why,    it  stript  the 
plaintiff,  in  that  case,  of  all 
right  to  maintain   his  action. 
The  learned  counsel,  advertv 
ing  to  the  instrumentality  of 
Air.  Hodgson  in  the  transacr 
tion,  called  him  ^'  a  fraudnlent 
and  wicked  attorney."     Perr 
iiapshe,  (Lord  EUpttorpugh^) 
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slioaldiay  that,  strictly  speak- 
ing, Mr.  Hodgson  could  not  be 
pronooDced  guilty  of  fraud,  as 
between  man  and  man :  but 
there  certainly  was  a  degree  of 
wickedness  in  Jbro  diotnoy  in 
bringing  forward  snch  an  ac« 
tion*  That  it  was  clearly 
proved,  that  the  words  were 
relevant  to  the  natter  In  issne ; 
and  therefore  his  Lordship 
thought  the  action  not  main- 
tainable. 

Mr.  Just.  Barley  was  of  the 
tame  opinion ;  and  he  thought 
that  the  rale*  applicable  to 
this  case  was  rightly  laid 
down,  Brooke  v.  Sir  Henry 
Montague^  Cro.  Jac.  60.  "that 
a  counsellor  in  law,  retained, 
hath  a  pririlege  to  enforce  any 
thing  which  is  informed  unto 
bim  for  his  client,  and  to  gife 
it  in  evidence,  it  being  perft* 
neni  to  the  matter  in  question, 
and  not  to  examine  whether  it 
be  true  or  false ;  but  it  is  at 
the  peril  of  him  who  informs 
it.  For  a  counsellor  is  at  his 
peril  to  give  in  evidence  that 
which  bis  client  informs  him, 
being  pertinent  to  the  matter 
in  question.  Otherwise,  an 
action  upon  the  case  lies 
agftinst  him  by  his  client,  as 
Popkam  said  ;  aod,  although  it 
be  fsl^e,  he  is  excusable,  being 
pertineut  to  the  matter.^^-As 
to  the  question  of  pertinency 
in  this  cusfi  the  leitf ned  Judge 


was  of  opinion,  that  the  facts        1817. 
of  the  former  trial  clearly  jw     v^V^i/ 
tified   the   words    upon    thai     Hodosox 
ground:  and,  even  supposing  ^* 

that  those  facto  had  gone  to  the  Scablitt. 
Jury,  it  was  difficult  to  Imagine 
bow  a  different  conclusion 
could  be  drawn.  Admitting 
that  the  expressions  were 
harsh ;  yet,  under  all  the  clr* 
cnmstances  of  the  case,  they 
were  no  more  than  counsel 
was  privileged  in  using,  as  per* 
tinent  te  the  matter  in  issue. 

Mr.  Justice  Abbott  said^ 
that  the  rule  for  determining 
whether  this  action  was  main- 
tainable against  a  barrister, 
must  be  governed  by  the  per- 
tinency of  the  words  to  the 
matter  in  issue.  Here  the  per- 
tinency of  the  expressions  were 
manifest ;  and  as  there  was  no 
malicious  motive  imputable  to 
the  defendant,  the  action  was  * 
not  maintainable.  No  advan- 
tage could  be  derived  from 
sending  this  case  to  a  new  trial, 
as  the  result  must  and  ought 
to  be  the  same. 

Mr.  Justice  Hulroyd  was  o( 
the  same  opinion.  He  consi- 
dered the  privilege  of  speech  in 
counsel  of  the  same  extent  as 
that  which  belonged  to  the 
party  whom  he  represented. 
His  right  to  exercise  It  was 
founded  in  theduty  of  the  trust 
reposed  in  him.  Greater  lati- 
ti)de  WM  undeubtedly  a|lQw ed 
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v^V%-/      self  tham  to  his  adTocate ;  but 
HoDosoir      this  was   merely  because  the 
9.  latter,  from  his  knowledge  and 

Scarlett,  experience,  mnst  be  restrained 
more  strictly  to  the  pertinence 
of  his  obserf  ations.  With  res- 
pect to  the  priTilege  of  the 
party  himself,  the  learned 
Judge  cited  1  Hawk.  e.  73.  t • 
8.  1  Rol.  87.  PI.  4.  Lake  t. 
JEimg',  1  Saunders,  139.  and  4^ 
Co.  14  B. ;  and  from  these  au- 
thorities, he  said,  that  an  ar« 
gument  was  to  be  derired  as 
well  in  fsTour  of  counsel,  as 
of  the  party,  in  the  exercise  of 
this  his  undoubted  priTil^ge. 
— His  opinion  in  this  case  was 
goTerned ;  first,  on  the  ground 
of  the  pertinency  of  the  words 
to  the  matter  in  issue;  and, 
secondly,  that  no  malice  was 
proTod. 

Per    Curiam. — Rule    dis« 
charged. 


After  the  judgment  of  the 
court  in  this  case,  it  may  seem 
almost  uQueoessary  to  add  any 
thing  else,  in  illustration  of  the 
fight  claimed  by  counsel,  and 
hitherto  always  exercised,  to 
speak,  with  the  most  unres- 
trained freedom,  upon  all  sub- 
jects connected  with  the  case 
before  them  ;  confining  them- 
seWes  only,  (if  upon  state- 
ment,) to  matlen  pertinent  to 


the  subject  on  trial ;  or,  if  ia 
the  expression  of  feeling,  to 
such  terms  as  are  natural  and 
proper  to  the  occasion.  Tho 
right  is  so  simple,  and,  indeed^ 
so  manifest,  that  a  sufficient 
reason  for  it  is  almost  included 
in  the  aboTe  description  of 
what  it  is.  The  counsel  for  a 
party  is  the  legal  substitute  for 
that  party  himself. — ^As  far  as 
respects  the  subject  before  the 
court,  such  counsel  is  pre* 
tamed  to  be  ioTOsted  with  the 
whole  person  md  case  of  Ms 
client.  Whaterer,  therefore, 
law  or  reason  would  allow  to 
a  man  pleading  his  own  oause^ 
whether  In  -statement^  or  in 
the  expression  of  natural  feel* 
Ing,  belongs,  in  die  same  ex- 
tent, to  the  counsel  whorepsw* 
sents  him.  Without  such  latl* 
tude,  a  counsel  would  bea  very 
imperfect  and  Inadequate  re* 
presentatire  of  his  client.  The 
principle,  therefore,  bdongs  to 
natural  justice  as  well  aa  to 
law.  It  is  a  part  of  the  neces- 
sary means  to  enable  oounsrt 
to  make  as  full  aod  sufficient 
a  defence  as  could  be  made  by 
the  party  himself.  Nor,  on 
the  other  hand,  is  there  any 
injury  in  the  extravagance  na- 
tural  to  a  counsel  or  his  client, 
under  these  circumstanoet.  It 
goes  forth  only  as  an  e»pmr1e 
statement.  It  is  gtoen  as  snch, 
and  received  as  sudi ;  and  the 
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doe  allowanoe  it  always  made. 
I^hataver  excess  there  may  be 
in  it,  is  amended  by  the  same 
liberty  allowed  to  the  oppo- 
site Counsel  ia  answer  and  de» 
fence,  or  by  the  correction  of 
the  Judge  upon  his  obserra- 
tions  on  the  eridence  and  the 
whole  case.  In  the  result, 
therefore,  any  restriction  to 
the  liberty  of  speech  at  the  bar 
would  be  more  iojurious  to 
the  interests  of  public  justice, 
than  any  latitude  in  the  exer« 
cise  of  it  (always  subject  to 
the  controul  of  the  Court) 
could  possibly  be  to  indi?idual 
feeling  and  character. 

Being  now  upon  this  sub- 
ject, we  may  be  permitted 
briefly  to  obserre,  that  many 
popular  errors  haTO  lately  be* 
come  current  with  respect  to 
the  general  right  of  making 
public  the proeeediogsof  Courts 
of  Justice.  Some  writers,  ad- 
mitting in  full  this  priTilege  of 
speech  in  court,  hare  contend- 
ed for  the  unbounded  right  of 
publishing  erery  thing  that  is 
transacted  there;  thus  erro- 
neously extending  >  an  un- 
doubted pri?ilegeof  Courts  and 
Counsel  to  the  printers  and 
publishers  of  their  proceed- 
logs.  But  tiie  same  reason 
does  not  exist;  and,  therefore, 
not  the  same  priTilege. 

The  proceedings  of  Courts  of 
Justice  in  England  are  public ; 
not,    as   asserted    by    some 
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writers,  with  any  Tiew  to  con- 
troul the   Courts   by  publi^ 
opinion,  but  simply  because,,     Hodosoh 
in     ordinary     circumstances,  ^^ 

there  is  no  reason  for  se«  ScaRLSTT. 
crecy ;  and  in  ordinary  circnm* 
stances  such  publicity  is  a  ma- 
nifest good:  and,  therefore^ 
has  always  been  encouraged  by 
the  Judges  of  the  Courts.  But 
when  the  nature  of  a  cause^ 
or  any  eridence  in  it,  howerer 
necessary  it  might  be  to  the 
trial,  may  be  injurious  to  any 
public  interest,  whether  of  good 
morals,  public  decency,  or  pri« 
Tate  feeling,  it  is  of  course 
within  the  rights  of  a  course  of 
justice  to  close  its  doors  against 
all  but  those  concerned  in  the 
cause,  and  necessary  to  its 
trial.  Such,  for  example,  u 
in  trials  for  blasphemy,  ob- 
scenity, &c.  Nor  will  it  foU 
low  in  cases  where  the  doors 
are  open  to  all  comers,  which 
is  the  most  frequent  cours% 
that  any  hearer  may  publish 
all  that  he  may  hear.  He  is 
still  within  the  obligation  of 
not  using  his  isculties  in  pro- 
ducing any  public  or  prirate 
mischief.  The  Court  and  Jury 
try  what  they  hear,  and  giro 
to  eridence,  and  the  speeches 
of  Counsel,  their  proper 
weight.  But  the  publication 
of  such  proceedings  may  Tory 
unnecessarily  offend  private 
feelings,  and  still  more  fre- 
quently, public  decency.  The 
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trial  is  before  meo  of  gravity 
and  wisdom,  bound  by  an  oath 

Hodgson     ^^  administer  justice.      The 
v.  publication  of  it  goes  forth  to 

ScAKLETT*  people  of  all  ages,  conditions, 
and  passions.  And  etill  more 
strongly  would  it  be  a  con- 
tempt of  Court,  and  a  public 
wrong,  for  any  advocate  em- 
ployed in  a  cause,  to  publish, 
frith  a  malicious  and  partial 
intention,  his  speech  in  a 
Court.  Such  speech  would  ne* 
cessarily  be  an  ex  parte  state- 
ment. /  To  put  tt  forth  to  the 
world  as  the  whole  and  true 
case,  supposing  the  matter  to 
be  accusation,  would  be  a  ma* 
nifest  libel. 

The  members  of  the  two 
houses  of  parliament,  by  rea* 
8oa  of  their  privilege,  are  not 
answerable  at  law  for  any  per- 
sonal reflections  on  individuals, 
contained  in  speeches  in  their 
respective  houses.  But  this 
privilege  does  not  extend  to 
them,' or  others,  in  the  publi- 
cation of  such  speeches.  Such 
publications,  therefore,  if  con- 
taining matter  of  libel,  are  not 
protected.  I^ord  AbingdorCt 
case,  1  Esp.  326. 

A  member  of  the  House  of 
Commons  may  be  convicted 
upon  an  indictment  for  a  libel, 
in  publishing  In  a  newspaper 
the  report  of  a  speech  delivered 
by  him  in  that  house,  if  it 
contain  libellous  matter,  al- 
though the  publication  be  a 
S 


correct  report  of  such  speech, 
and  be  made  in  consequence  oP 
ah  incorrect  publication  having 
appeared  iu  that  and  other 
newspapers.  Rex  t.  Creeoe^ 
1  M.  and  S.  373. 

The  principle  of  the  case  of 
Rex  V.  Lord  Abingdon^  and 
Rex  V.  Creevejf,  is  this  : — On 
account  of  public  utility,  the 
constitution  gives  unrestrained 
freedom  of  speech  to  the  mem- 
bers of  both  houses  of  parlia- 
ment, speaking  within  their 
respective  chambers ;  and  what- 
ever may  be  there  said  is  'ceii- 
surable  only  according  to  the 
rules  of  parliament,  and  before 
parliament.  It  is.  needless  to 
say,  that  the  reason  of  this  is 
two-fold :  in  the  first  place,  its 
public  utility ;  and,  secondly, 
that  it  would  be  derogatory  to 
the  dignity  of  either  house  of 
parliament  to  be  called  before 
the  inferior  tribunals.  But  it 
does  not  therefore  follow,  that 
because  a  Member,  for  the 
sake  of  public  good,  may  speak 
as  he  pleases  in  parliament,  be- 
fore an  assembly,  the  esta- 
blished rules  of  which  will  re- 
strain any  mischievous  inde- 
corum, that  he  may  therefore 
publish  his  speech  in  the  shape 
of  an  appeal  to  the  people ;  that 
he  may  convert  a  parliamen- 
tary speech  into  a  popular  ha- 
rangue, and  carry  his  privi* 
lege  of  parliament  as  a  shield 
against    legal    responsibility, 
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tfrliere  th«  reason  of  snch  pri- 
Tilege  totally  ceases. 

The  prifilege  is  not  abso* 
lute,  bat  relatiTo;  it  is  not 
personal  but  local ;  and  where 
the  reason  ceases,  and  the  con- 
dition of  place  does  not  exist, 
the  promnlgatiop  or  pablica* 
tion  of  slanderous  and  libellous 
matter  (the  prif  ilege  being  di* 
Tested  with  the  reason  and 
consideration  of  it)  necessarily 
stands  forth  in  its  own  nature, 
mbject  to  the  coutroul  and  pa* 
alshment  of  law. 

In  a  Court  or  Council  of 
public  Inquiry,  such  as  are  the 
two  houses  of  parliament,  the 
accusation  of  individuals  must 
frequently  occur.  The  public 
good     requires,    that    there 


should  be  no  restraint  beyond 
the  rules  of  the  House  itself; 
and  the  gravity  and  dignity  of 
the  assembly  considered,  the 
probable  mischief  to  an  indivi- 
dual  cannot  for  a  moment 
weigh  against  the  pablic  good 
of  such  freedom.  But  the  mis- 
chief  would  become  intolera* 
ble,  if  a  member  of  parliament, 
having  any  maligoant  passion 
against  an  individual,  and  hav- 
ing first  l^itimated  his  slan- 
der byi  carrying  it  through  the 
Housci,  might  thereafter  pub- 
lish it  without  responsibility 
to  the  laws* 

The  privilege  of  Counsel  is 
exactly  within  the  same  ana- 
logy, and  subject  to  the  same 
controuls. 
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Scarlett. 
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Broennenburgh  v.  Haycoci^. 


crib-bitiog      A  CTiON  upon  the  warranty  of  a  hone,  whidi 
soondnttsina  JljL  had  been  sold  for  ninety  gpiineas.      The 
cnS^^  par-    qucstion  WES,  whether  crib-biting,  which  was  the 
Ua^ulbt  on.  ^'^®  ^^  qucstion,  was  such  a  species  of  unsound- 
dera^eiMnrf    j^ess  as  to  sustain  the  action.    The  hone^had  been 
maintain 'an    warranted  sound  generally.    Some  eminent  vete- 
brelulhof  it,^    rinary    surgeons  were  called  as  witnesses,    who 
upon  this  fault  ^j^j^j^  that  the  habit  of  crib-biting  originated  in 
indigestion ;  that  a  horse,  by  this  habit,  wasted 
the  saliva  which  was  necessary  to  digest  his  food, 
and  that  the  consequence  was  a  gradual  emacia- 
tion.    But  they  said  that  they  did  not  consider 
crib-biting  to  be  an  unsoundness,  but  that  it  might 
lead  to  unsoundness.     That  it  was  sometimes  an 
indication  of  an  incipient  disease^,  and  sometimes 
produced  unsoundness,  where   it  existed  in  any 
great  degree. 

Best  and  Vaughan,  Serjeants,  for  the  defendant. 
This  was  no  breach  of  warranty.  The  defendant 
had  given  no  undertaking  against  the  particular 
vice  which  was  the  subject  of  complaint  As  welt 
might  it  be  said  that  kicking  was  an  unsoundness. 
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becaase  a  horse  mighty  by  kicking^   accidentnlly       isir. 
break  a  leg.  v^v^/ 

BRDcmmr* 
hurgh 
Lens,  Serjeant^  contri,    The  habit  of  crib-biting         v. 

detracts  from  the  valae  of  a  horse ;  and  whatever  Haycock. 
renders  a  horse  unfit  for  service^  and  incapacitates 
him  for  general  use^  is  unsoundness.  If  it  mast 
necessarily  terminate  in  unsoundness,  it  is  the  same 
thing  as  if  the  horse  were  actually  unsound.  Be- 
sides, unsoundness  was  a  question  of  fact,  not  of 
law. 

#  ^ 

BuRROUOH^  J.--^It  is,  perhaps,  compounded  of 
both.  If  it  be  law,  I  am  of  opinion  that,  in  this 
particular  case,  it  is  not  unsoundness.  And  I  aia 
satisfied  the  Jury  will  think  with  me  on  the  fact. 
It  is  a  curable  vice  in  its  first  stages,  and  this 
horse  was  only  proved  to  be  an  incipient  crib- 
biter.  It  is  a  mere  accident  arising  from  bad  ma- 
nagement in  the  training  of  a  horse,  and  is  no 
more  connected  with  unsoundness  than  starting 
and  shying.  The  plaintiff  might  have  demanded 
a  warranty  against  this  particular  vice ;  but  I  am 
quite  clear  that  it  is  not  included  in  a  general 
warranty* 

Nonsuit. 

Xens,  Serjeant,  and  Gaselee,  for  plaintiff. 
Best  and  Vaugkan,  Serjeants,  for  defendant. 


Actions  are  so  frequently  that  it  may  be  useful  to  coU 
'brought  upon  a  breach  of  war-  lect  the  cases  within  the  con- 
ranty.on  Ike  sale  of  hprses^     pass  of  a  short  note. 
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BURGU* 

9. 

Haycocx. 


Hones  being  subject  io  se- 
cret maladies,  it  is  usual  with 
the  buyer  to  require  a  war- 
ranty of  soundness  upon  tbeir 
sale.  For  if  a  horse,  having 
a  secret  malady,  be  sold  with- 
out a  warranty  of  soundnesSy 
the  purchaser  has  no  remedy. 
If,  indeed,  a  fraud  have  been 
practised  at  the  time  of  sale, 
the  buyer  may  have  an  action 
on  the  case  for  the  deceiL 
But  unless  in  the  clise  of 
fraud,  the  maxim  of  the  Eng. 
lish  law,  contrary  to  that 
which  obtains  in  the  civil  law, 
is  caveat  emptor.  An  express 
warranty  extends  to  latent  de- 
fects^ Bnt  if  there-bemo  inch 
warranty,  and  the  jieWer  sell 
the  horse,  such  as  he  belioTes 
it  to  be,  without  fraud,  the 
law  wilf  not  imply  that  he 
sold  it  upon  any  other  terms 
than  such  as  were  stipulated  at 
the  time  of  the  bargain.  It  is 
the  fault  of  the  buyer,  if  he  do 
not  insist  upon  a  warranty. 
It  has  been  said,  that  there  is 
an  Implied  warranty  of  the 
goodness  of 'an  article  arising 
from  the  conditions  of  all 
sales ;  and  this  has  been  rested 
upon  the  principles  of  natural 
justice  and  equity,  which  must 
gorern  all  the  contracts  of 
men  without  reference  to  the 
particular  quality  of  the  thing 
for  which  they  contract.  There 
is  no  such  principle,  howoTer, 


in  the  English  law.  ParkiM* 
9on  T.  Lecy  2  East.  314.  It 
was  formerly,  indeed,  a  cur- 
rent opinion,  that  a  sound 
price  vf^per  se  an  implication 
of  warranty.  In  other  wordg| 
that  a  sound  price  giwen^for  a 
horse  was  tantamount  to  % 
warranty  of  soundness.  But, 
when  this  notion  came  to  be 
judicially  examined,  it  was 
found  to  be  so  loose  and  unsa- 
tisfactory, and  so  much  at  va- 
riance with  the  principles  of 
the  English  law  in  contracts  of 
baj(ing  and  selling,  that  Lord 
Mansfield,  (in  Stuart  r.  WiU 
kinsy  1  Dougl.  18.)  rejected  it 
as  ar  popular  error  ;  and  said^ 
tiiat^t^ere  mnst  either  be  an 
express  warranty  of  soundnef s^ 
or  fraud  in  the  seller,  in  or- 
der to  maintain  the  nction. 
See  likewise,  1  Roll.  Abr.  90, 
P.  and  the  judgment  of  Mr. 
Justice  lAwrence,  in  Parkin' 
son  T.  LeOj  f^pra. 

The  advantage  arising  to  the 
buyer  from  an  express  war- 
ranty of  soundness  is  this,  that 
such  warranty  extends  to  every 
kind  of  soundness,  known  and 
unknown  to  the  seller ;  and  if 
the  warranty  be  false,  the 
buyer  has  a  remedy  agaiost  the 
seller,  to  recover  a  compensa- 
tion  in  damages.  But  as  soon 
as  the  unsoundness  is  disco* 
vered,  the  buyer  should  imme« 
diately  tender  the  horse  to  th« 
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teller,  for  otherwise  he  will 
not  be  entitled  to  recorer  for 
the  keep.  Caswell  t.  Coare^ 
1  Taunton,  567. 

'A  person  sells  a  horse  as  of 
the  age  stated  in  a  written  pe- 
digree, declaring  that  he  knows 
nothing  of  the  horse  but  that 
he  has  learnt  froip  the  pedi- 
gree. This  is  not  a  warranty. 
Dunlopr.  Waugh^  Peake,  123, 
Kenyan^  C.  J.  1799. 

Where  a  horse  has  been  sold, 
warranted  sound,  which  it  can 
be  clearly  proved  was  unsound 
at  the  time  of  the  sale,  the 
seller  is  liable  to  an  action  on 
the  warranty,  without  either 
the  horse  being  returned,  or 
notice  given  of  the  unsound- 
ness. Fielder  t.  Starkin,  1 
H.  B.  17. 

In  Curtit  T.  Hannay,  3  Esp. 
83.  Lord  Eldon  says,  '<  I 
take  it  to  be  clear  law,  that  if 
a  person  purchases  a  horse  that 
is  warranted,  and  it  afterwards 
turns  out  that  the  horse  was 
unsound  at  the  time  of  war- 
ranty, the  buyer  may,  if  hd 
pleases,  keep  the  horse,  and 
bring* an  action  on  the  war^ 
ranty,  in  which  he  will  hate  a 
right  to  recover  the  differeBce 
between  the  value  of  r  sound 
Borse,  and  one  with  such  deb 
fleets  as  eiisted  at  the  time 
of  the  warranty;  or  he  may 
return  the  horse,  and  bring  an 
action  to  recover  the  fe)l  mo- 
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ney  paid.  But  in  the  latter  1817* 
case,  the  seller  has  a  right  to 
expect  that  the  horse  shall  be 
returned  to  him  in  the  same 
state  as  when  he  was  sold  it ;  and 
not  by  any  means  diminished 
in  value."  A  warranted  arti- 
cle must  be  returned  imme- 
diately ;  or  in  a  reasonable  time 
after  the  defect  is  discovered. 

But  where  on  the  sale  of  a' 
horse  there  is  an  express  war<« 
ranty  by  the  seller,  that  the 
horse  is  sound,  free  from  vice, 
&c.  coupled  with  an  under- 
taking on  the  part  of  the  sellef 
to  take  the  horse  again,  and 
pay  back  the  money,  if  on  trial 
he  shall  be  found  to  have  any 
of  the  defects  mentioned  in  ther 
warranty,  the  buyer  must  in 
such  case  return  the  horse  as 
soon  as  he  discovers  any  of 
those  defects,  in  order  to  main-^ 
tain  an  action  on^  the  war<« 
ranty,  unless  he  ha»  been  in- 
duced to  prolong  the  trial  by* 
any  subsequent  misrepresenta*' 
tion  of  the  seller.  Adams  v. 
Richards^  2  H.  B.  573.  In 
such  case,  friol  means  a  rea^ 
sonable  trial,  2  H.  B.  573.     ^ 

Upon  the  warranty  of  tf 
horse  as  sound,  the  vender,  ia 
a  subsequent  conversation,  pro^ 
mised,  if  the  horse  were  un<« 
sound  (wMch  he  denied),  that 


he  would  take  it  again,  and 
return  the  money :  though  the 
horse  be  uDseund,  the  veedei. 

T 


6^ 


CASES  AT  NISI  PRIUS,  C.  P. 


1817. 


must  sue  upon  the  warranty, 
and  cannot  maintain  assumpsit 
to  recover  back  the  price,  for 
such  promise  does   not   dis- 
charge the  original  warranty. 
Fdyne  i.  Whale,  7  E.  R-  374. 
If  a  horse  sold  at  a  public 
auction  be  warranted   sound, 
and  SIX  years  old,  and  it  be 
one  of  the  conditions  of  sale 
that  it  shall  be  deemed  sound 
unless  returned  in  two  days; 
this  condition  applies  only  to 
the   warranty    of   soundness. 
Buchanan  v.  Parmhaa^  a  T. 
R.  745.     Therefore,  where  a 
hone,  sold  with  such  a  war- 
ranty,  was  discofered  to  be 
twelve  years  old  ten  days  after 
the  sale,  and  was  then  offered 
to  the  seller,  who  refused  to 
take  him,  it  was  holden  that 
an  action  might  be  maintained 
by  the  buyer  against  the  seller, 
on  the  warranty ;  and  his  right 
to  recover  is  not  affected  by 
his  having,  sold  the  horse  after 
offering  htm  to  the  defendant, 
%  T.  R.  745.    In  an  action  on 
a  warranty  of  a  horse,  the  af- 
firmative   is,  however,    upon 
the  plaintiff ;  he  muse  positively 
prove  that  the  horse  was  un- 
sound.    .Eaves  v.  Dixon^  2 
Taunt.  343.    And  see  Lewis 
V.  Coigravej  2  Taunt.  2.    In 
the    latter   case,    where    the 
plaintiff  «old  the  defendant  a 
horse,    with    a    warranty    of 
soundness,  and  the  defendant 


gave  the  plaintiff  a  bill  of  ex« 
change  for  the  price ;  the  de- 
fendant discovering  the  horsft 
to  be  unsound,  tendered  hin» 
to  the  plaintiff,  who  refused 
to  take  him  back  again,  and 
brought  an  action  against  th« 
defendant  on  the  bill,  it  was 
holden,  (upon  the  defendant's 
proving  that  the  plaintiff,  at  ihm 
time  of  the  sale,   knew  that 
the  horse  was  unsound)  that 
he  could  not  recover  upon  the 
bill,  for  it  was  clearly  a  fraud ; 
and  a  person  cannot  recover 
the  price  of  goods  sold  under 
a  fraud. 

Upon  the  breach  of  the  war- 
ranty of  a  horse,  if  the  horse 
is  returned,  the  measure  of  da- 
mages is  the   price   paid   for 
him ;   if  the  horse  is  not  re- 
turned,   the  measure  of  da- 
mages is  the  difference  between 
his  real  taloe  and  the    price 
given ;  if  the  horse  is  not  ten- 
dered to  the  defendant,   the 
plaintiff  can  recover   no  da- 
mages for  the  expence  of  hia 
keep.      CasweU  v.  Coarcj  1 
Taunt.  566,  cited  saproj  and 
Curtis  V.  Hannm^j  3  Esp.  83- 
Ahorse  labouring  under  a 
temporary  lameness,  occasioned 
by  accident,   and  capable  of 
being  speedily  removed,  is  not 
unsound.    Therefore,  an  aver- 
ment in  a  declaration  of  a  ge- 
neral warranty  of  soundness  is 
supported  by   evidence   of  a 
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Irarranty  made  with  a  particu- 
lar exception  of  sach  tempo- 
rary injury.  Gatment  ▼.  Ba- 
vUy  2  Esp.  673.  £^e,  C.  J. 
lo'an  action  upon  the  war- 
ranty of  a  horse,  it  is  not 
•ootogh  thtt  he  is  a  roforery  as 
this  may  be  merely  a  bad  ha* 
bit,  or  proceed  from  other 
causes  unconnected  with  his 
general  health  and  activity. 
To  proTO  a  breach  of  warranty, 
the  roaring  must  be  shewn  to 
be  symptomatic  of  disease  or  in* 
firmity  in  the  particular  case. 
Bas9tt  T.  CoUis^    3    Campb. 

Where,  by  the  conditions  of 
lale,  ahorse  is  to  be  returned 
within  two  days  if  he  prove 
unsbund,  he  cannot  be  sent 
back  after  the  expiration  of 
that  period,  although  the  auc- 
tioneer may  not  have  paid  over 
the  price  to  his  employer. 
Mesnard  t.  AUridgt^  3  Esp. 
371.  Kenyw^  C.  J.  1801. 
A  party,  sued  on  a  warranty  of 
a  horse,  may  call  a  prior  Ten- 
dor,  who  sold  with  a  war- 
ranty, to  profe  the  animal 
found.  Brtgg$  T.  Crick\  5  Esp. 
99. 

A"  warranty  of  the  sound- 
sesi  of  a  horse  sold  requires 


no  stamp,  it  being  an  agree- 
ment *^  relating  to  the  sale  of 
goods."'  Shrine  t.  Elmore^  3 
Qknlpb.  407. 

With  respect  to  the  form  of 
pleading  in  ail  action  on  4 
breach  of  warranty,  the  An- 
cient method,  which  was  an  ac- 
tion of  tort,  .has  long  been  su^ 
perseded  by  the  more  conve* 
ntent  form  of  a  declaration  in 
assumpsit.  This  enables  the 
plaintiff  to  add  the  money 
'Counts  to  his  declaration.  Stu^ 
art  V.  fViikinif  Doug.  18. 

Where  the  contract  of  war- 
ranty is  still  open^  the  plaintiff 
ihust  declare  specially  upon  the 
warrHnty.  He  cannot  recover 
the  price  of  the  hor^e  in  an 
action  for  money  had  and  re- 
ceived. Towers  v.  Barrett^  1 
T.  IL  133*  Patoer  v.  JVeUs^ 
Co wp.  818.  Weston  t.  Downes, 
Doug.  23. 

It  is  usual  to  insert  the  war^ 
ranty  in  a  receipt  for  tlie  price 
of  the  horse ;  and  the  receipt, 
if  duly  stamped  with  a  receipt 
stamp,  will  be  evidence  of 
the  warranty.  An  agreement 
stamp  will  not  be  necessary. 
Shrifie  t.  Elmore^  2  Campb* 
407.  See  likewise  Selw.  N.  P« 
4  ed.  630. 
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Hill  v.  Thompson  and  Others. 
Semhu,  that  f  ■  iHIS  was  an  action  for  infrin^ng  the  plaintiflTs 


T 


shooidbea  JL    patent.     Hill,  it  appeared^  had  obtained  a 

to  thrBVeclfr  patent  for  "  certain  improvemenls  in  the  smelting 

Bt*a\*e"in'"ub.  ^^^  Working  of  iron**     The  specification^  which 

stance  and  was    exceedinfi^lv    complex,  described   the   inven- 

outhne,  what  .^■^.  /  .  . 

istberpofter     tion  to  consist  in  extracting  iron  from  slags  or 
cnmlSiuce^and  scorfa,  which  it  was  formerly  the  custom  for  iron 
■pecifica/ioS.    Piasters  to  throw  away,  as  useless.     The  plaintiff 
th^tif*''^'^'     then  proceeded  to  sliew  that,  by  an  admixture  of  a 
be  taken  for     certain  proportion  of  mine  rubbish  with  the  slags, 
chine  than  is    it  was  rendered  fit  for  the  process  of  iron  making  ; 
Te"tor^8^ow^^^  and  that  by  a  further  application  of  lime-stone,  or 
frnjiovcmlnt,  V^^^^  Hme,  in  the  puddling  furnace,  the  disease 
it  IS  not  good,  called  the  cold  short  in  iron,  (which  was  a  kind  of 
briltleness,   and  want  of  malleability,)  was  effec- 
tually cured ;  and  that  the  iron  so  produced  was 
good  bar  iron.  The  specification  then  described  the 
quantities  of  slags,  mine  rubbish,  and  lime-stone, 
or  quick  lime,  which  were  to  be  used ;  and  like- 
wise the  pairticular  times* at  which  these  materials 
were  to  be  put  into  the  several  furnaces.     There 
were  altogether  four    furnaces;    through  all    of 
which,  for  the  purposes  of  the  invention,  (viz.  the 
extracting  of  good  marketable  iron  from  the  slags,) 
-  the  several  materials,  at  certain  times,  and  in  cer* 
tain  proportions,  were  required  to  pass. 

It  appeared  that  there  was  no  novelty  in  the 
process  of  extracting  iron  from  slag;  that  it  was 
known  amongst  scientific  men;  and  that  Doctors 


Hill 

V, 
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Aikin  and  Renman  had  mentioned  this  process  in       1817. 
two  well  known  works  of  science.     The  admixture 
of  lime-stone^  or  quick  lime^  with  slag  was  like- 
wise known ;  but  had  hitherto  only  been  applied  in   Thompson 
the  blast  furnace.     The  plaintiffs  quantities,  pro-  *°<iOt^e«. 
portions,  and  process,  were  of  his  own  invention. 
But  there  was  some  doubt  as  to  their  Utility. 

Lens,  Serjeant,  for  the  defendant,  contended, 
that  the  patent  could  not  be  supported.  There 
was  no  novelty  in  the  invention.  Every  part 
of  the  manufacture  was  known  before.  Minute 
and  frivolous  additions  would  not  sustain  a  patent. 
A  fortiori,  therefore,  a  mere  regulation  of  the  parts 
of  a  whole  manufacture,  previously  known,  was  in- 
sufficient. In  the  present  case  there  was  no  no-* 
velty,  as  every  thing  was  in  the  common  stock  be- 
fore, though,  from  accidental  circumstances,  the 
plaintiff's  process  had  not  been  commonly  applied. 
But  there  were  two  objections  which  were  fatal  to 
his  patent: — 1.  It  was  necessary  that  the  patent, 
as  well  as  the  specification,  should  indicate  what 
was  claimed  by  the  inventor,  it  should  state  in 
substance,  and  outline,  what  he  challenges  as  his 
own  ;  leaving  the  details  to  be  enumerated  in  the 
specification.  It  is  the  patent  that  gives  the  mono^ 
poly,  and  is  the  prohibitory  grant  of  the  crown. 
The  specification  is  only  required  to  be  enrolled 
within  six  months  after  the  patent.  It  is  a  condi- 
tion subsequent.  The  prohibition,  therefore,  com^ 
mences  with  the  patent.  The  patent  in  question 
is  for  "  certain  improvements  in  the  smelting  and 
working  of  iron."  But  this  is  too  loose  and  gene- 
ral. The  plaintiff^  in  his  specification,  however^  has 


638 


CASES  AT  NISI  PRIUS,  C.  P. 


1817. 
IhhL 

V. 

TuoMPSoir 
^ud  Others* 


claimed  his  patent  for  a  mode  of  applying  lime-sione^ 
or  quick  lime^  to  prevent  the  distemper  of  cold 
short  in  the  smelting  of  iron.  This  is  likewise 
too  vague  and  equivocal.  The  public  know  no- 
thing from  this  indeterminate  description  of  his  par- 
ticular process  or  operation.  Therefore^  the  patent 
is  bad  upon  the  ground  of  its  ambiguity  and  gene- 

i-ality 2,  Upon  the  ground  of  the  specification, 

admiUing  that  there  is  soiuc  novelty  in  the  pro« 
portions  and  quantities,  the  patent  is  lihewise  void. 
The  plaintiff  has  taken  his  patent  for  too  much. 
The  extracting  of  iron  from  slag  was  previously 
known.     Text  writers  speak  of  it  in  works  of  sci- 
ence.    The  application    of  lime^stone,   or  quick 
lime,  to  cure  the  distemper  of  cold  short,  was  like- 
wise known.     Admitting  that  the  application  had 
been  previously  confined  to  the  blast  furnace,  and 
that  the  plaintiff's  quantities  (which  were  perhaps 
fanciful)  were  of  his  own  invention ;  his  patent  was 
nevertheless  too  broadly  claimed.     He  ought  to 
have  confined  himself  to  his  particular  proportions 
and  relations^  apd  not  to  have  extended  bis  patent 
in  its  present  latitude.    He  has  not  discovered, 
simply,  and  per  se,  the  utility  of  mixing  lime  with 
mine  rubbish  and  slag.     Yet  he  claims  a  monopoly 
of  this   familiar  and  well  known  p'rocess  by  the 
wordn  of  bis  invention.     If  he  had  discovered  a 
beneficial  mode,  he  should  have  confined  himself  to 
such  mode.     It  is  at  a  man's  peril  that  he  describea 
bis  patent  properly :  mistake  and  accident  are  no 
excuse,     If,  inadvertently,  he  has  gone  beyond  the 
limits  of  his  patent^  he  forfeits  all  benefit  under  it. 


JBe^f,  Serjeant^  Qontr^^ 
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and  Others. 


The  case  went  to  the  Jury  upon  the  evidence,  isir. 

which  was  very  copious  on  both  sides.     Mr»  Jus-  ^-^^v^^ 

tice  Dallas,  who   tried  the  cause,   reserved  the  ^ 

points  which  were  made  by  the  defendant's. counsel  Thohpsom 
for  the  consideration  of  the  Court. 

The  Jury  found  a  verdict  for  the  plaintiff. 

Best,  Serjeant,  WethereU,  Copley,  seijeant,  and 
Lawes,  for  plaintiff. 

Lens,  Vaughan,  and  Fell,  Serjeants,  and  Puller, 
for  defendants. 


In  the  preTloas  case  of  Wood 
T.  Zimmer^  anUj  5S.  we  hare 
eiamioed  the  law  of  patents 
at  some  length.  To  that  case 
we  refer  the  reader.  Our  pre- 
sent porpose  is  briefly  to  con- 
sider the  mlschierous  extent  to 
which  a  mistaken  practice  has 
carried  them. 

It  is,  indeed,  to  the  great  praise 
of  our  courts  of  justice  that,  as 
far  as  the  letter  of  the  law  wiU 
allow  them,  they  are  in  the 
cootlnnal  habit  of  administer- 
ing collateral  checks  to  this 
mischief.  By  requiring  the 
utmost  strictness  in  the  speci- 
fication, and  annulling  all  such 
patents  as  are  wanting  in  this 
exactness,  they  are  doing  all 
in  their  power  to  diminish  this 
Incumbrance  upon  trade  and 
industry. 

The  general  principle  of  the 


law  of  patent  rights  itself  is 
founded  upon  the  highest  pub- 
lic utility.  The  reward  of 
mechanical  ingenuity  is  the 
best,  as  well  as  most  natural 
encouragement,  to  promote 
and  produce  it.  But  the  mis- 
chief is,  that  the  principle  of 
the  general  law  is  extended  to 
such  particulars  and  details  as, 
by  the  superinduction  of  the 
slightest  novelty,  tends  ef- 
fectually to  create  a  mono- 
poly; to  give  an  unjust  pre- 
dominance to  great  capital ; 
and  to  confer  the  pri? ileges  of 
inrention,  in  eztensi?^  mecha- 
nical processes,  upon  those  who 
haTO  merely  added,  to  what 
was  before  known,  such  slight 
additions  and  improTements, 
as  bear  no  proportion  to  the 
whole  complicate  machinery. 
It  is  just|  for  example,  that 
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JoFGntors,  like  JVait  and  Har' 
rUon^    should    be     rewarded 
Hill  by    a  limited    exclusive  pos- 

'o.  session,     for    the    production 

-^^uf^*     of  engines  and  machines,   by 
which  -labour  has  been  abridg- 
ed, commerce  facilitated,  and 
national  wealth  increased.  But 
can  there  be  any  public  or  ge- 
neral  reason  that  a  large  ca- 
pitalist, who  has  merely  added 
a  Tal?e  or  a  hinge  to  a  steam- 
eogine,   should   claim  of   the 
Crown  a  reward  of  the  same 
extent  as  the  original  inven- 
tors?  and,   by   means  of  his 
capital,  in  addition  to  his  pa- 
tent,   should  create  a  mono- 
poly  to  himself?  There  is  no 
proportion     in    the    reward. 
Such  exclusions  and  monopo- 
lies become  incumbrances  upon 
general    trade,  and  a  serious 
mischief  to  smaller  tradesmen. 
Surely    something    might    be 


contrived,  by  which  the  in" 
ventors  of  minute,  but  useful, 
'  additions  to  manufacturing 
machinery,  might  be  rewarded 
in  proportion  to  their  merit, 
without  tying  up  the  supply 
(frequently  of  the  most  expen- 
sive engines)  in  the  hands  of 
monopolists,  to  the  injury  of 
all  mechanics  in  the  same  line, 
and  the  exorbitant  increase  in 
the  price  of  the  article. 

The  general  principle  is  so 
good,  that  we  are  far  from 
wishing  a  repeal  of  the  sta- 
tute of  21  James  I.  c.  3.  ;  but 
the  practice  of  every  day 
proves  how  much  it  requires 
limitation.  All  that  seems 
wanting  is  proportion  and  dis- 
tinction; something  short  of  the 
reward,  due  only  to  the  whole, 
for  those  who  have  only  added 
and  invented  a  part. — Et  pro 
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Allen  and  Another,  Assignees  of  Prior,  a  Bank- 
rupt, r.  Imlett  and  Nichols. 

THIS  was  an  action  of  money  had  and  received.     No  actioD«t 
The  bankrupt.  Prior,  before  his  marriage,  a^insttrat- 
by  a  regular  deed  of  settlement  between  himself  on  lhei'r^JlS«i^ 
the  one  part,  his  intended  wife  on  the  second  part,  ^'o/\^^ 
and  the  defendants,  as  trustees,  on  the  third  part,  had  u*"J^"*P*^y» 
settled  some  stock  in  the  four  per  cents,  (and  had  tigneetof  such 
warranted  to  settle  400/.,  being  the  amount  of  a  bill 
of  exchange,  not  at  that  time  due,)  in  trust  for  Ann 
Bridgen,  whom  he  was  about  to  marry,  until  mar- 
riage; after  marriage,  to  the  use  of  Prior  himself, 
during  his  life;  and  upon  his  death  to  his  wife,  &c» 
The  stock,  being  vested  in  the  name  of  the  trustees, 
was  received  by  Priorj  before  his  bankruptcy,  un- 
der a  power  of  attorney   from  them.     Since  his 
bankruptcy,   the  trustees  had   executed  a  power 
of  attorney  to  another  person  to  receive  it ;  and 
had  paid  it  into  a  banker's,  for  the  use  of  Mr.  and 
Mrs.  Prior.     The  action  was  brought  to  recover 
the  sum  of  £S0.  8s.  4e2.,  being  the  amount  of  three 
half  yearly  dividends. 

Copley,  Serjeant,  for  the  plaintiffs,  contended, 
that  if  the  defendants  had  not  received  the  money, 
this  action  could  not  have  been  maintained  ;  but, 
having  received  it,  and  paid  it  over  wrongfully, 
they  had  no  protection  from  their  character  as 
trustees.  These  dividends  were  the  property  of 
the  bankrupt  before  his  bankruptcy,  and  now  be- 
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therefore^  were  answerable  at  law  for  disposing  of 
aodi^ther  n^<>ni^s  which  the  bankruptcy  had  vested  in  the 
V.         plaintiffs. 

lULTtT 

and 

Nichols.  JBlossetl,  Serjeant. — Defendants  are  trustees;  and 
no  action  lies  against  them  for  an  abuse  of  their 
trust  at  common  law.  If  there  be  any  redress, 
it  must  be  through  the  medium  of  a  court  of 
equity.  Prior  himself,  the  cestui  que  trust,  could 
not  sue  his  trustees :  neither  could  his  assignees, 
who  derive  through  him. 

Daixas,  J — ^I  am  decidedly  of  opinion  that  this 
action  cannot  be  maintained.  It  is  purely  a  case 
for  a  court  of  equity.  I  will  nonsuit  the  plaintiff^ 
and  give  him  leave  to  move  to  set  it  aside. 

Copley,  Serjeant,  and  Selwyn,  for  plaintiffs. 

Plossett,  scijeant,  and  JE.  Lawes,  for  defendants. 
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Smith  v.  Hornb  and  Others. 

VHIS  was  an  action  against  a  carrier  for  the     a  carrier 
_    loss  of  a  quantity  of  gloves,  of  the  value  hi'liSuilv^ 
of  £67.  9s.  6rf.    The  gloves  had  been  put  into  "•"2L'***"' 

*^  1  i.  standhic,  an* 

a  parcel,  and  sent  by  a  coach  from  Worcester  to  iwerabfe  in 
London,  directed  to  J.  Smith,  to  the  care  of  Us«Dce;^bS* 
Mr.  Robinson,  Angel  Inn,  Angel  Street.  The  twS'ua 
carriage  and  booking  were  paid  at  Worcester.  ftc?foMh# 
The  defendants  had  placed  the  usual  board  of  no-  ^^^* 
lice  in  their  office,  stating  that  they  would  not 
be  answerable  for  cash,  writings,  or  any  articles 
whatsoever,  above  the  value  of  5/.,  unless  paid 
for  accordingly.  The  plaintiff  was  acquainted 
with  the  terms  of  this  notice ;  but  sent  the  parcel 
as  a  common  package,  giving  no  intimation  of  its 
value,  and  not  paying  any  extra  price.  When 
the  parcel  arrived  at  the  Inn,  in  London,  it  was 
put  into  a  cart,  with  other  parcels,  to  be  delivered 
in  the  ordinary  way.  It  was  an  open  cart,  in  the 
charge  of  one  man,  who  drove  the  cart,  and  like- 
wise delivered  parcels.  It  was  in  evidence  that 
the  defendants  were  in  the  habit,  when  the  parcels 
were  numerous,  of  sending  two  persons  with  the 
cart,  to  divide  the  labour  of  delivery,  and  to  in- 
crease the  .safety  :  one  remaining  in  the  cart, 
whilst  the  other  man  delivered  the  packages.  On 
the  present  occasion  the  parcels  were  few ;  and  the 
lad,  who  drove  the  cart,  having  a  parcel  to  de- 
liver in  Moorjields,  left  it  without  any  guard, 
{tt  the  top  of  an  alley,  along  which  he  was  not 
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1817.  able  to  drive,  as  a  cart  was  unloading  at  the  time, 
and  stopped  the  way.  On  his  return  the  parcel 
was  lost  out  of  the  cart. 


Smith 

V, 
HoRNE 


and  Others.  Vaughan,  serjeaiit,  and  Richardson,  for  plaintiff. 
The  plaintiff  was  not  obliged  to  insure  :  he  trusted 
to  the  common  law  liability  of  the  carrier  in  cases  of 
gross  negligence^  from  which  the  accustomed  re- 
strictions upon  his  responsibility  (which  the  law^ 
without  countenancing,  had,  notwithstanding/ ad- 
mitted,) did  not  exempt  him.  They  contended — 
1.  That  this  was  a  case  of  gross  negligence,  inas^ 
much  as  the  defendants  should  have  sent  two  men 
with  the  cart.  2.  That  the  bulk  of  the  parcel 
was  a  sufficient  indication  of  its  value,  Becky. 
Evans,  16  East.  244. 

JBest,  Serjeant,  for  the  defendants. — Negligence 
of  a  gross  kind  was  not  proved,  by  shewing  that 
every  possible  precaution  was  not  taken.  The  plain- 
tiff submits  to  a  degree  of  risk  by  not  insuring,  and 
thereby  he  deceives  the  defendants.  A  parcel  of  the 
value  of  70/.  is.  thrown  into  the  office  as  a  common 
package.  Although  the  plaintiff  did  not  insure^ 
some  intimation  should  have  been  given  of  its 
value  at  the  time  of  delivery.  The  bulk  indicated 
nothing  of  value  in  this  case. 

Dallas,  J. — Whether  the  defendants  have  been 
guilty  of  gross  negligence  is  a  question  for  the 
Jury.  The  case  of  Beck  v.  Evans  does  not  apply. 
The  plaintiff  had  an  option  to  insure  or  not ;  but 
I  think  he  was  culpable,  in  delivering  as  a  common 
package  property  of  this  value.     He  lulls  the  de- 
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fendants  into  a  false  security  ;  for  they  would  pro- 
bably have  taken  more  care,  if  they  had  known 
the  value  of  the  parcel.  The  question  is,  whether, 
considering  the  trust  the  plaintiff  reposed  in  the 
defendants,  and  the  risk  to  which,  in  a  degree,  he 
may  be  presumed  to  submit,  (from  the  circumstance 
of  his  not  insuring,)  they  have  been  guilty  of  gross 
negligence. 

The  Jury  found  a  verdict  for  the  plaintiff  for  the 
value  of  the  gloves. 


1817. 


Smith 

V. 
HORNE 

and  Othors. 


Vaughan,  serjeant,  and  Richardson,  for  plain- 


liiT. 


Besty  Serjeant,  and  Curwood,  for  defendants. 


See  Ganger  t.  Jolly^  ante, 
317;  and  the  note  in  which 
the  cases  are  collected,  to 
which  the  foi Lowing  may  be 
added: — 

Kerr  t.  Willam. 
Satingi  after  Hilary  Term^ 

1817,  ai  Guildhall,  and  in 

K.  B.  EasUr  Term. 

Action  against  a  carrier,  for 
the  loss  of  a  parcel.  Notice 
in  the  common  terms  of  res« 
trictive  liability  was  placed  in 
a  conspicuous  situation  in  the 
defendant's  office.  The  porter 
who  delivered  the  parcel  at  the 
office,  might  have  seen  it  in 
the  office ;  bat  it  was  not  in 


evidence,  either  that  be  did 
see  it,  or  that  he  was  awace  of 
the  existence  of  sacb  a  notice. 
At  the  trial,  a  verdict  waa 
found  for  the  defendant ;  and 
in  Easter  Term  following,  the 
Attorney  General,  (Sir  Wii' 
Ham  Garrowy)  moved  for  a 
new  trial. 

Lord  Ellenborough. — Much 
inconvenience  in  this  case 
would  be  removed  from  car* 
riers,  if  they  distributed  hand- 
bills. A  messenger  may  come 
with  a  parcel  to  an  office  who 
cannot  read.  But,  surely, 
any  deviation  from  the  usual 
contract  which  the  law  implies, 
ought  to  be  announced  to  him. 
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Smith 

HoKNr 
aad  Others. 


I  admit  that  a  special  contrae^ 
between  the  parties  will  super* 
sede  the  law  :  but,  then,  that 
contract  must  be  proved ;  and 
whether  it  be  proved  or  not 
is  a  fact  for  the  Jury ;  that 
b  to  say,  whether  there  be  a 
fufficient  notice  giTen,  with 
reference  to  place,  time,  and 
person,  to  create  a  special  con- 
tract  between  the  parties.  All 
the  difficulties  arise  by  a  de- 
parture from  the  old  law, 
which  was  acted  upon  ^or  ages ; 
and  there  is  no  doubt  but.it 
will  require  many  struggles  to 
get  clear  of  the  wisdom  of  our 
ancestors.  But  the  difficulty  is 
not  Insurmountable.  Let  car« 
riers,  when  they  receive  par*' 
eels  at  their  offices,  furnish  re* 
ceipts  containing  the  conditions 
^pon  which  they  contract,  and 
delirer  on^for  each  parcel  re- 
ceived.— This  may  help  them. 
Rule  refused. 
So  in  Mum  v.  Bakery  K.  B. 


Guildhall,  Michaelmas  T^ntv 
1817. — A  notice  was  affixed  in 
the  office,  and  a  printed  paper 
put  ijQto  the  servant's  hand  who 
delivered  the  parcel.  It  was 
doubtful  if  the  servant  saw  the 
board  in  the  office  ;  and  in  the 
printed  paper,  by  accident,  as 
it  was  alleged,  the  terms  of 
restriction  were  omitted. 

Lord  Ellenboroughheii  the 
notice  to  be  insufficient.  And 
at  the  same  sittings,  in  DodUm 
V.  WiUanj  where  the  person 
who  carried  the  parcel  could 
not  reodL  In  this  case,  neither 
the  board  in  the  office,  nor  the 
printed  paper  of  conditions, 
were  of  any  service.  Mr.  Jus- 
tice Abbott  held  notwithstand- 
ing that  the  carrier  was  liable 
upon  his  ordinary  liability.---' 
Semble^HiMi  the  question  should 
be  put,  whether  the  party  can 
read  or  not.  If  he  cannot 
read,  the  notice  should  be  read 
to  him. 
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WESTMINSTER. 


LowDEN  and  Another  v.  Hierons. 


ASSUMPSIT.— The  plaintiffs  were  lessees  of  e.?i7cu!ilSi 
Covent  Garden  market  under  the  Duke  of  ^f^^l^^ 
Bedford;  and  the  action  was  brought  to  recover  ofaiiberty  t» 
some  tolls  which  they  claimed  to  be  due  to  them,  dec, and  to 
The  lease  under  which  they  derived  title  was  by  JtittJlSred  dwi 
deed ;  and  they  paid  aTi  annual  rent  to  the  Duke  of  |^»j  ^'iJfudi'' 
Bedford  of  2fi00l.    To  this  lease  was  annexed  a  JJft^Vw 
schedule  of  the  tolls  which  the  plaintiffs  were  em-  mocxed. 
powered  to  demand.    It  appeared^  that  the  defend- 
ant had  offered  to  pay  4d.  for  every  waggon,  and 
9rf.  for  every  cart,  which  he  brought  loaded  to  the 
market ;  but  he  had  pleaded  no  tender  of  the  sum  of 
eight-pence,  which  was  part  of  the  demand  claimed  , 

in  respect  to  two  waggons.  The  plaintiffs,  in  ad- 
dition^ demanded,  by  virtue  of  the  schedule  of  tolls 
annexed  to  their  lease,  and,  (as  they  alleged.)  by 
an  uniform  custom  and  usage.  Id.  per  sack  for 
beans,  and  Id.  per  sack  for  peas.  The  real  con^ 
test  between  the  parties  was  for  the  sura  of  3s. 
lOrf.,  being  the  aggregate  of  the  tolls  claimed  for 
30  sacks  of  beans,  and  H  sacks  of  peas. 

It  was  in  evidence,  that  the  tolls  had  varied  mucli 
tn  amount^  and  that  the  rent  paid  by  the  lessees 


LOWDEN 

V. 
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1817.  had  fluctuated  in  proportion.  There  appeared  ta 
be  no  uniform  practice  or  usage  to  regulate  the  tolls  ; 
but  the  counsel  for  the  plaintiffs  relied  on  a  modern 
HiERONs.  statute^  53  G.  3.  c.  71^  which  was  an  act  passed  to 
remove  nuisances^  and  to  regulate  the  tolls  in  Covent 
Garden  Market.  The  fifth  section  in  this  act  cm- 
powered  the  Duke  of  Bedford,  as  owner  of  the 
market,  to  claim  and  receive  such  tolls  as  were 
usually  taken. 

Upon  the  part  of  the  defendant,  a  great  mass  of 
documentary  evidence  was  produced,  the  object  of 
which  was  to  shew  that  Covent  Garden  was  a 
market  of  recent  origin,  and  that  no  grant  of  tolls 
was  annexed  in  the  original  grant  of  the  market  to 
the  ancestors  of  the  Duke  of  Bedford,  In  the  6th 
of  Edward  VI.,  there  was  a  grant  to  John,  Earl  of 
Bedford,  of  all  the  lands  of  Covent  Garden,  &c. 
then  described  as  pasture  land,  paying  rent  to  the 
crown  of  5/.  6^.  8(/.  In  the  3d  of  Eliz.  was  a  bar- 
gain and  sale  between  the  Earl  of  Bedford  and 
Sir  WiUiam  Cecil  ''oi  all  that  piece  of  pasture 
ground,  being  parcel  of  one  great  pasture  ground^ 
called  Covent  Garden."  Several  other  ancient 
deeds  were  produced  ;  but  the  charter  which  bore 
chiefly  on  the  case,  was  a  charter  or*grant  from  the 
crown,  in  the  S2nd  of  Charles  II.,  to  the  Earl  of 
Bedford,  of  liberty  *'to  have,  and  hold,  and  keep 
a  market  in  Covent  Garden,  &c."  The  charter 
then  proceeded  to  enumerate  some  subordinate  re- 
gulations ;  and  concluded  with  a  grant  '^  of  all  tolhr 
and  customary  fees  belonging  to  the  said  markets^ 
and  usually  had  and  enjoyed  with  markets  of  ths 
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like  kind.*^  The  original  words  in  the  charter 
were,  ''tolnetis,  ^c.  kufusmodi  mercatur^  alu 
quatentia  spectanMus." 

Lens,  Onslow,  and  Copley,  Serjeants^  for  the 
defendant,  contended,  that  the  present  action  coukl 
not  be  maintained  ;  tolls  were  not  due  except  by 
grant,  prescription,  or  for  some  just  consideration. 
The  plaintiffs  were  bound  to  establish  their  de« 
mand  upon  some  legal  foundation.  There  could 
be  no  such  thing  as  an  arbitrary,  variable  toll^ 
raised  or  diminished  at  the  caprice  of  the  proprietor 
of  the  market.  Courts  of  law  looked  jeak>usly 
upon  these  exactions,  which  were  an  incumbrance 
upon  that  freedom  of  trade  which  the  subject  enjoyed 
as  his  birthright.  Covent  Garden  was  a  market  of 
modern  origin.  It  might,  perhaps,  be  contended, 
that  the  charter  of  Charles  II.  could  not  create  a  toll. 
But  this  consideration  of  the  case  was  not  necessary, 
inasmuch  as  the  charter  did  not  grant  any  specific 
tolls  whatever.  The  market  was,  in  its  origin,  a 
free  market ;  and  it  is  an  undoubted  legal  pro* 
position,  that  if  the  king  grant  a  market  without 
any  tolls,  the  royal  authority  could  not  afterwards 
annex  tolls  by  subsequent  grant.  The  words  ia 
the  charter  of  Charles  II.,  which  gate  the  ances^ 
tors  of  the  Duke  of  Bedford  liberty  to  demand  and 
receive  the  due  and  accustomed  tolls,  were  idle  and 
void.  For  no  tolls  whatever  were  shewn  to  be 
annexed  to  the  grant :  there  was  no  evidence  of 
any  ancient  or  accustomed  toll.  Besides,  their 
necessary  and  natural  uncertainty,  when  so  vaguely 
expressed,  was  a  death-wound  to  the  demand. 
Here  was  no  precise  toll  given ;  and,  what  waa 
•  Vol.  I.  8  U 


1817. 


LoWBSlf 
HiSEOVI. 


LOWDEH 
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1817.  more  extraordinary,  no  precise  toll  had  ever  beeii 
demanded.  It  were  to  dispute  almost  the  elements 
of  law  to  bring  forward  a  claim  for  tolls  under  such 
HiERoju*  circumstances  ;  a  modern  grant  of  market  tcilhout 
tolls ;  and  a  tariable,  arbitrary  usage  in  the  demand 
and  receipt  of  the  tolls  themselves.  But  the 
plaintiffs,  it  should  seem,  would  rest  on  the  act  of 
Parliament  of  53  Geo.  III.  But  that  act  professed 
to  give  nothing.  It  was  a  mere  act  of  regulation. 
It  spoke  only  of  the  accustomed  tolls  ;  and  trans- 
ferred the  payment  of  the  tolls  to  the  seller,  which 
were  due  at  common  law  from  the  buyer.  The  act, 
therefore,  grounded  itself  upon  a  preconceived  right, 
which  it  was  for  the  Duke  of  Bedford  to  establish* 
of  a  previously  existing  grant  of  toll.  It  was  not  a 
declaratory  act,  or  a  grant  of  tolls  eo  nomine  ;  but 
was  specially  confined  to  regulation. 

Best  and  JBlossett,  Serjeants,  contra^,  tendered 
evidence,  that  the  tolls  demanded  were  «uch  as 
were  paid  at  other  markets,  and  in  all  the  markets 
of  London.  They  proposed  to  give  parole  testi- 
mony of  this  kind,  on  account  of  the  words  in  the 
charter  of  Charles  II.  *' hujzismodi  mercatura 
spedantibus/*  They  relied,  however,  mainly  upon 
the  53d  Geo.  III.,  and  contended,  that  the  defend- 
ant must,  at  all  events,  have  a  verdict  against  him 
for  8rf.,  being  the*tolls  for  the  two  carts  ;  which  sum 
he  had  never  disputed,  but  had  offered  to  pay. 

Park,  J. — I  am  afraid,  in  the  present  stage  of 
this  enquiry^  that  the  defendant  must  have  a  verdict 
against  him  for  the  toll  of  the  carts.  He  has  neg- 
lected to  plead  a  tender^     With  respect  to  any  evi- 
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*ience  of  the  usage  in  the  other  markets  in  idn- 
ilon,  I  shall  certainly  not  receive  it.  The  rights  of 
individuals  to  de;nand  and  receive  toll  are  hot  to 
be  derived  out  of  the  franchises  and  privileges  of 
other  persons,  in  other  markets  ;  but  must  depend 
upon  the  terms  .of  the  grants  and  charters  by  which 
they  themselves  hold  such  markets.  I  am  of  opi- 
nion that  there  is  no  pretence  for  the  toll  of  one 
penny  per  sack  for  beans  and  peas.  The  Jury  will 
discharge  that  from  their  consideration;  I  am 
much  inclinied  to  think  that  no  toll  whatever  can 
be  demanded  und^r  the  charter,  Whatever  ihay  b6 
the  construction  of  the  Act  of  Parliament.  But 
I  will  reserve  this  point  for  the  Court,  and  give 
the  defendant  liberty  to  move  to  enter  a  nonsuit^ 
if  the  Court  should  be  of  opinion  that  no  toll  of 
tdiny  kind  Whatever  is  due  in  point  of  law. 


1817. 


HlSROlrtv 


The  Jury  found  a  verdict  for  8d.  for  the  two 
carts,  and  negatived  the  rest  of  the  demand. 

Best  and  Bhssett^    Serjeants,   &nd  Espinasse^ 
for  plaintiffs. 

Lens,  Onslow,  and  Copl&f^  Serjeants,  for  de^* 
fendant. 


Lord  Coke  treats  very  M\y 
tipen  the  subject  bf  tolls  in 
«ie  2  Insk  MO.  Toll  to  iU 
fair  or  market,  says  he,  Is  a 
reafODable  sum  of  money  due 
to  the  owner  of  the  fair   or 


2U3 


markets,  lipbn  the  sale  of 
things  tollable  within  the  fair 
oi*  mlrket.  And  this  was  first 
intented  that  contracts  might 
hat^  good  testimony,  and  be 
made  openly  j  for^  of  old  time»> 
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1817.        P"^y  ^^  secret  coAtracts  were 

^^V'W/     forbidden. 

LowDEN  Again,    says    his    lordship,^ 

«•  every  one  that  has  a  fair  o> 

^**""^  market,  ought  to  hare  it  by 
grant  or  prescriptioii.  If  the 
king  grant  to  a  man  a  fair  or 
market,  and  grant  no  toll,  the 
patentee  shall  have  no  toll ; 
for  toll  being  a  matter  of  pri* 
tate  emolument  for  the  beneGt 
of  the  lord^  is  not  incident  to 
t  fair  or  market  so  granted, 
without  a  special  grant,  as  was 
adjudged  in  the  case  of  North" 
amptan;  for  such  a  fair  or 
market  is  accounted  a  free  fair 
or  market.  And  there  it  was 
also  resolved,  that  after  such 
a  grant  made,  the  king  cannot 
grant  a  toll  to  such  a  free  fair 
or  market  without  quid  pro 
quo;  some  proportionable  be- 
nefit to  the  subject.  2  Inst. 
MO. 

In  conformity  with  theM 
principles  thus  laid  down  by 
Lord  Coke  are  all  the  modern 
cases.  Thus,  in  Hollotpay  t. 
Smith,  2  Strange,  1171-,  it  was 
adjudged  by  the  Court  of  K.B. 
that  toll  was  not  incident 
of  common  right  to  a  fair ;  that 
it  would  not  pass  under  gene- 
ral words  in  the  grant  of  a 
new  fair,  nor  would  custom 
extend  to  support  a  toll  in 
such  a  fair.  The  reason,  in* 
deed,  is  evident.  Trade  i&  free 
by  the  law  of  England  in  all 


Cttstotnary  and  lawful  branches; 
and  monopolies,  except  in  some 
particular  instances,  where  they 
are  limited  and  partial,  and 
granted  upon  good  considera- 
tion, (as  by  the  91st  Jac.  I* 
c.  3  ),  are  in  derogation  of  the 
liberty  the  subject,  and  of 
natural  rights. 

By  St. West.  1.  3d  Edw.  1. 
31.  if  the  lord  take  an  outra* 
geous  toll,  the  king  shall  tako 
the  franchiee.  Lord  Goiire  that 
comments  upon  these  words  ; 
An  outrageous  toll,  he  says, 
is  taking  toll  when  there  is 
none  due ;  or,  if  more  be  ex- 
acted  than  u  due,  or  the  party 
be  discharged  from  toll,  %  InttL 
9!iO.  That  the  grantee  of  a 
fair  or  market  shall  not  have 
toil  without  a  special  grant, 
has  been  determined  in  many 
casest  See  Com.  Dig.  tit. 
Market,  f.  1.  where  the  cases 
are  collected.  So  it  has  been 
resolved,  that,  if  the  king  grant 
a  market,  &c.  cum  omnibus  U* 
beriaiibus  pertineniibus,  the 
grantee  shall  have  no  toll, 
F&lm.  78.  It  IB  considered, 
indeed,  by  Lord  Ch.  3*  Com^fn^ 
as  a  constitutional  restriction 
upon  the  prerogative  of  the 
crown  itself,  that,  after  a  fair  or 
market -has  been  granted,  the 
king  himself  cannot  grant  a  toll 
without  a  quid  pro  quo^  tit* 
Prerogative,  D.  48.  And, 
therefore,  it  is  not  suffioient 


MICHAELMAS  TERM,  58  GEORGE  in. 


653 


to  all^e  the  grant  of  a  mar- 
ket with  all  tolls  beloDgiog  to 
it ;  but  there  must  be  alleged 
an  express  grant,  or  a  pre^ 
Serbian  for  toll,  Lut.  1380. 
If  the  grantee  of  a  market  un- 
der letters  patent  from  the 
crown,  suffer  another  to  erect 
a  market  in  his  neighbourhood, 
and  use  it  for  the  space  of 
23  years  without  interrup- 
tion,  he  is  by  such  use  barred 
of  his  action  on  the  case  for 
the  disturbance  of  his  market. 
Hokrojt  T.  flee/,  1  Bos.  and 
PaU.  400. 


In  that  case  a  question  was 
raised,  but  not  determined, — 
whether,  if  no  specific  toll  be 
granted  in  the  letters  patent, 
by  which  the  market  was 
erected,  the  grantee  would  be 
entitled  to  any  toll,  and  whe- 
ther in  such  case  he  could  sup- 
port an  action  for  an  injury  to 
his  market. 

For  cases  on  the  subject  of 
tolls,  see  Moseley  t.  Pearson, 
4  T.R.  104.  The  Bailiffs^ 
^c.  of  Tewkesbury  v.  Dision^ 
6  East.  438.  HUl  i.  SmUh^ 
10  East.  476.  4  Taunton,  520» 
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SITTINGS  AFTER  MICHAKLMAS  TERM,  AT  GUILBU 
HALL,  58  GEOIIGE  HL  1817, 


HuRD  V.  Brydges  and  Another. 

An  attorney, 

yrhoso  prin.         A    CTION  as:ainst  the  sheriff  of  Middlesex  for  a 

«ipal  biisincRS        P^  mi  »  .  r% 

is  in  the  trans- jlX.  false  rctum.  1  he  case  was  this: — One 
nuitiM^for  George  Diggles  was  declared  a  baokrupt,  and  de-r 
rh^'rgesV^com.  ^cribcd  in  the  coinmi?sion  as  a  money  scrivener,  &<\ 
wio'Tn  the  ^"  assignment  was  made  of  his  effects,  and  thia 
course  of  oh-    action    was   virtually   defended  by   his  assignees, 

tainingthcni       __,  .  ,  ^i      ^       i.  ' 

for  those  who    The  pomt  turned  upon  the  trading. 

employ  him, 
receives  large 

deposits  of  Diggles  was  an  attorney  ;  but  his  principal  busi- 

iiepaysimo  ncss  was  in  negotiating  annuities  and  loans  of 
handsinhis  moucy.  Many  persons,  who  were  not  his  clients 
n^"^crTv'eper  ^^  Other  rcspccts,  deposited  considerable  sums  with 
banknipj^^  him  to  lay  out  in  annuities  ;  and  the  sums,  so  depor 
laws,  sited,  were  mostly  paid  into  his  banker's  hands   in 

his  own  name.  His  profit  was  principally  derived 
from  these  transactions.  He  did  not  charge  com- 
missionr  eo  nomine  ;  but  he  cjiarged  for  the  annuity-t 
deeds,  which  were  sometimes  prepared  in  his  office, 
and  sometimes  in  the  office  of  a  professional  person 
whom  he  employed.  Being  occasionally  desired  to 
receive  the  annuity  for  the  grantee,  he  was  accus-r 
tomcd  to  charge  commission  upon  such  receipts. 
His  common  professional  business  bore  no  propor- 
tion to  the  business  in  which  he  was  engaged  in 
ppgotiatin'g  annuities,     He   rpade  put   bills,  how? 
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ever^  as  an  attorney,  to  those  who  employed  him       1817. 
in  such  transactions ;   but  generally  charged  a  gross     ^^^"^^^^^ 
sum  for  the  annuity.     The  bonds,  judgments,  and         ^^* 
warrants  of  attorn ies,    which   were  the  ordinary    Brydges 
security  for  the  annuities,   were  almost  uniformly  "n<*^^««' 
made  i  ut  in  Diggles's  office. 

Copley,  Serjeant,  and  Bamewall,  for  defend- 
ants.— This  man  is  a  money  scrivener.  The  charac- 
ter of  an  attorney  was  a  mere  mask  for  that  of  an 
annuity-broker.  He,  (Diggles,)  was  a  general  de- 
positary of  the  monies  of  other  persons,  which  he 
got  into  his  hands  to  lay  out  for  them  upon  secu- 
rities, and  money  investments.  In  the  definition  of 
the  act  of  parliament  itself,  what  is  tins  but  a  money- 
scrivener  ?  Persons  apply  to  him,  not  profession- 
ally as  an  attorney,  but  in  his  character  as  an 
annuity-dealer.  The  character  of  an  attorney  is 
here  an  accident,  and  not  a  principal.  It  is  merged 
and  lost  in  the  predominant  and  distinguishing 
occupation  of  the  scrivener.  It  is  admitted  that  an 
attorney  may  keep  his  designation  as  an  attorney, 
and  still  become  a  bankrupt  as  a  trader.  And  who 
is  more  justly  amenable  to  the  bankrupt  laws,  than 
the  man  who  indiscriminately  gets  into  his  posses- 
sion the  property  of  other  persons,  who  do  not  come 
to  him  in  his  character  of  attorney,  but  in  the  course 
of  the  hazardous  trade  in  which  he  is  engaged  of 
annuity  speculations  ?  They  cited  ex  parte  Bur^ 
chall,  i  Atk,  141.  and  Hutchinson  v.  Gascpigne^ 
ante  J  p.  507. 

Best,  Serjeant,  contra,  relied  on  Adams  v.  J\Ial- 
kin,  2  Campb.  b3i. 


And  Another 
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1«17.  Dallas,  J. — I  think  the  case  to  which  my  bro- 

ther  Best  has  referred,  and  the  admirable  reasoning 
Q.  of  Lord  Chief  Justice  GibbSy  upon  which  that  case 
Brydgtw  is  founded,  and  upon  which  I  think  it  will  stand  un- 
shaken, are  decisive  upon  this  point.  Digglesv^n 
no  such  a  money  scrivener  as  the  statutes  of  bank- 
ruptcy contemplate.  The  attorney  was  predomi- 
nant. The  bonds,  judgments,  and  warrants  of 
attorney,  by  which  the  annuities  are  secured  to  the 
grantee,  were  prepared  in  his  office,  and  he  charged 
for  them.  These  charges,  in  which,  it  is  said,  the 
annuity  commission  was  included,  were  the  subject 
of  taxation.  In  all  the  cases  which  have  been 
adduced  in  evidence,  this  man  acted  as  an  attorney. 

His  Lordship  likewise  took  the  opinion  of  the 
Jury  upon  the  facts ;  and  they  expressed  an  unani- 
mous opinion,  that  Diggles  had  acted  as  an  attor- 
ney in  all  the  transactions  before  them. 

Verdict  for  plaintiff. 

Beat  and  Vaughan,  serjeants,  and  Cafnpbell,  for 
plaintiff. 

Copley,  Serjeant,  and  Bamewall,  for  defendants. 


See  ante,  p.  507,  case  of  Hutchinson  y.  Gascoigney  aod  ih% 
note  to  that  case. 
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Hardman  v.  Clego. 


THIS  was  the  case  of  a  writ  of  right  to  recover  *.  wnt  of 

lands  in  the   county  palatine  of  Lancaster,  de^rofthe?*^ 

The  writ  was  as  follows :—''  George  III ,  by  the  wKe'dc*""* 

grace  of  God  of  the  united  kingdom  of  Great  Bri-  "^'JfJoproTe 

tain  and  Ireland,  kinff,  defender  of  the  faith,   and  wponauchteii. 

"  der,  previoua 

so  forth^  to  the  sheriff  of  the  county  palatine  of  to  the  tenant 
Lancaster^    greeting,    command    Samuel   Joseph  proof  of  hlT" 
Cleggy  that  he  justly  and  without  delay  render  unto  ***t."  Evidence 
James  Hardman,  one  equal  and  undivided  moiety  perefStUm'of 
of   two  messuages^    of   three  cottages^    of  three  '«"*  o^ '»»« 
barns,   of  three  stables^  of  three  out-houses,    of  which  uio'se 
three  gardens,  and  sixty  acres  of  arable^  meadow^  foraledpart, 
pasture,  and  woodland,  with  the  appurtenances,  in  ficien?p*l^'f^' 
the  parish  of  Child  wall,  in  the  said  county  palatine,  to  Su^ort? 
which  he  claims  to  be  his  right  and  inheritance,  and  ^^e  levied 
to  hold  of  us  in  chief,  and  whereof  he  complains  tionsl^'i^'St' 
that  the  aforesaid   William  unjustly  deforces  him-  i^'^iuSf 
And  unless  he  shall  so  do-  and  if  the  said  James  *««««^,  *c., 

^  soastobarthe 


heir  who  never 
made  actual 
after  the 


entry  after  tl 
^^  In  this  case  the  tenant  pleaded  the  general  issne,  and  also  death  of  his 

farther  pleas  of  fines  with  proclamations,  similar  to  the  case  of  ^<^®*^'- 

Tissen  v.  Clarkcy  3  Wilson,  419.— The  demandant  replied  to 

the  further  pleas,  and  issne  was  also  joined  upon  them.     For 

this   reason,    and  inasmnch  as  the  suit  was  for  lands  in  the 

county  palatine  of  Lancaster^  the  writ  and  pleadings  are  given 

at  greater  length  than  might  otherwise  be  deemed  necessartjr. 


Hardman 
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1817.  shall  give  you  security  for  prosecuting  his  claim^ 
then  summons  by  summoners  the  said  William, 
that  he  appear  before  our  justices  of  Lancaster  at 

Clegg.  Lancaster^  on  the  first  day  of  the  next  General 
Session  of  Assizes^  to  be  there  holden,  to  shew 
wherefore  he  hath  not  done  it.  And  have  you 
there  the  summoners  and  this  writ.  Witness  our- 
self  at  Lancaster,  the  21st  day  of  November,  in  the 
56th  year  of  our  reign/'  Etans. — Pleas  at  Lan- 
caster, before  Sir  Simon  Le  Blanc,  Knight,  and  Sir 
Alexander  Thompson.  Knight,  Justices  of  the  court 
of  Common  Pleas  of  the  lord  the  king,  within  his 
county  ])alatine  of  Lancaster,  at  the  general 
session  of  Assizes,  there  to  be  holden  on  the  23d 
day  of  March,  in  the  56th  year  of  the  reign  of  the 
lord,  George  III.  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  king,  defenderof  the  faith,  &c. 

Lancaster  ^  James  Hardman,  by  Charles  Row 
>  Vinson,  his  attorney,  demands  against 
TO  WIT.  ^  Joseph  Samuel  Clegg,  one  equal 
undivided  moiety  of  two  messuages,  of  three  cot- 
tages, of  three  btirns,  of  three  stables,  of  three  out- 
houses, of  three  gardens,  of  three  orchards,  and  or 
sixty  acres  of  arable,  meadow,  pasture,  and  wood- 
land, in  the  parish  of  Childwall,  in  the  said  county 
palatine  of  Lancaster,  as  his  right  and  inheritance, 
by  writ  of  the  lord  the  king,  of  right,  issued  out  of 
his  court  of  Chancery,  of  his  said  county  palatine. 
And  whereupon  he  saith,  that  one  John  Hardman 
was  seized  of  the  said  equal  undivided  moiety  of  the 
tenements  aforesaid,  with  the  appurtenances,  in 
his  demesne,  as  of  fee  and  right,  in  the  time  of 
peace^  in  the  time  of  the  lord  George  II.  late 


Hardman 
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king  of  Great  Britain;  to  wit,  within  sixty  years  isir. 
next  before  the  issuing  of  the  aforesaid  writ,  by 
taking  the  esplees  thereof  to  the  value,  &c.  and  died 
hereof  seized.  And  the  said  James  Hardman  fur*  Cubgg. 
ther  saith,  that  upon  the  death  of  the  said  John 
Hardman,  for  that  he  left  one  Jane  him  surviving, 
but  left  no  heirs  or  issue  of  his  body ;  and  that  by 
his  last  will  and  testament,  in  writing,  bearing  date 
the  first  day  of  November,  in  the  year  of  our  Lord 
1754,  and  duly  published  and  executed  by  the  said 
John  Hardman,  in  his  lifetime,  and  when  he  was 
seized  in  fee  of  the  said  undivided  moiety  of  the 
said  tenements  with  the  appurtenances, .  devised 
Jiis  said  undivided  moiety  of.  the  tenements^ 
with  the  appurtenances,  in  default  of  his  leav* 
ing  issue,  unto  his  nephew,  John  Hardman,  then 
eldest  son  of  his  late  brother,  James  Hardman 
deceased,  and  his  assigns,  for  and  during  the 
term  of  his  natural  life,  without  impeachment  of 
waste,  and  from  and  after  the  determination  of  that 
estate  to  his  cousins  James  Baron  and  Joseph 
Baron,  and  their  heirs,  during  the  lifetime  of 
his  said  nephew,  John  Hardman,  upon  trust,  to 
preserve  the  contingent  remainders  and  estates 
thereinafter  limited  from  being  defeated  or  de- 
stroyed, with  a  power  to  the  said  trustees,  as  oc- 
casion should  require  ;  but  nevertheless  to  permit 
and  suffer  the  said  John  Hardman,  his  nephew, 
and  his  assigns,  to  take  the  rent,  issues,  and  profits 
thereof,  during  his  life;  and  from  and  after  his 
decease  then  to  the  use  of  the  first  and  every  other 
son  and  sons  of  the  body  of  his  said  nephew  John 
Hardman,  lawfully  begotten,  severally,  succes* 
yivcly,  and  in  remainder  one  after  another^  as  they 
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1817.  and  every  of  them  should  be  in  priority  of  birth 
and  seniority  of  a^e^  and  the  heirs  of  his  and  their 
body  and  bodies  lawfully  issuing;  the  elder  of 
Clegs.  such  sons^  and  the  heirs  of  his  body^  being  al- 
ways preferred  before  the  younger  of  them^  and 
the  heirs  of  his  body  lawfully  issuing ;  and  that 
for  default  of  such  issue^  that  then  he  gave  and 
vievised  the  said  premises  to  his  nephew  James 
Hardman  for  his  life^  without  impeachment  of 
WBste^  with  remainder^  to  the  said  James  Bartm 
and  Joseph  Baron,  and  their  heirs^  to  preserve 
contingent  remainders;  which  contingent  re- 
mainders were  by  the  last  will  and  testament  of 
the  said  testator  John  Hardman  expressed  to  be^ 
and  he  thereby  gave  and  devised  the  said  undi« 
Tided  moiety  of  the  said  premises^  with  the  ap« 
purtenances^  to  the  use  and  behalf  of  the  first  and 
every  other  son  and  sons  of  his  said  nephew  Jamen 
Hardman,  and  the  heirs  of  the  body  and  bodies 
respectively  of  such  said  son  and  sons^  in  the  same 
order  and  manner  as  he  had  thereinbefore  applied 
the  said  premises  unto  the  son  and  sons  of  his 
said  nephew  John  Hardman.  The  right  to  the 
said  undivided  moiety  of  the  said  tenements^  with 
the  appurtenances^  descended  and  came  to  the  said 
John  Hardman  as  nephew  and  heir  of  the  said 
John  Hardman,  who  was  seized  of  the  said  pre^ 
mises  as  aforesaid^  that  is  to  say^  as  the  son  and 
heir  of  the  said  James  Hardman,  who  was  the 
only  brother  of  the  said  John  Hardman,  who  died 
seized  as  aforesaid^  subject  to  the  right  of  dower  of 
the  said  Jane,  the  wife  of  the  said  John  Hardman, 
which  right  of  dower  became  determined  and 
ceased  by  the  death  of  the  said  Jane  Hardman,  in 
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^he  lifetime  of  the  said  John  Hmrdmmn  the  ne«  isir. 
phew^  aad  also  subject  to  the  several  estales  ia  the 
«aid  undivided  moiety  of  the  said  tenements^  with 
the  appurtenances^  given  aiid  devised  by  the  said  CLsooi 
last  will  and  testament  of  the  said  John  Hardman, 
who  was  seised  of  the  tenements  as  aforesaid^  and 
from  the  said  John  Hardman  the.  nephew^  in 
whose  lifetime  the  said  James  Hardman  the  ne* 
phew  died  without  ever  having  had  any  heirs 
or  issue  o(  his  body,  and  which  John  Hardman 
the  nephew  also  died  without  ever  having  had 
any  heirs  or  issue  of  his  body.  Whereupon  aM 
the  estates  of  freehold  and  inheritance  of  and  in 
the  said  undivided  moiety  of  the  said  tenements^ 
with  the  appurtenances^  devised  and  created  by 
the  said  last  will  and  testament  of  the  said  John 
Hardman,  who  was  seized  of  the  said  premises> 
being  determined  or  incapable  of  taking  eflfiect^ 
the  right  to  the  said  undivided  moiety  of  the  said 
tenements^  with  the  appurtenances,  descended  and 
came  to  one  other  James  Hardman,  as  ddest 
cousin  and  heir  of  the  said  John  Hardman  the 
nephew^  to  wit,  as  son  and  heir  of  one  other 
John  Hardman,  who  was  son  and  heir  of  one 
other  John  Hardman,  which  last  mentioned  John 
Hardman  was  the  eldest  brother  of  one  other 
James  Hardman,  the  said  last  mentioned  John 
Hardman  and  James  Hardman  being  sons  of 
one  Witliam  Hardman,  which  last  mentioned 
James  Hardman  was  the  father  of  one  Richard 
Hardman,  which  Bichard  Hardman  was  the  (a^ 
ther  of  the  said  James  Hardman,  the  brother  of 
the  said  John  Hardman,  who  was  seized  of  the  said 
premises  as  aforesaid^  which  last-mentioned  James 


^8  CASES  AT  NISI  PRIUS,  C.  P. 

1817.       Hardman  was  father  of  the  said  John  HardmUftj 

^^">^^^^    the  uephew  of  the  said  John  Hardman,  who  wag 

HA&DifAjf    geigjed  of  the  said  premises  as  aforesaid.     And  fronr 

Clegg*     the  said  James  Hardman,  the  eldest  cousin   and 

heir  of  the  said  John  Hardman,  the  nephew  of 

the  said  John  Hardman,  who  was  seized  of  the 

said  premises  as  aforesaid^  the  right  to  the  said 

undivided  moiety  of  the  said  tenements^  with  the 

•    appurtenances^  descended  and  came  to  one  othe^ 

James  Hardman  as  son  and  heir  of  the  said  James  . 

Hardman,  the  cousin  and  heir  of  the  said  John 

Hardman,  the  nephew  of  the  said  John  Hardman^ 

who  was  seized  of  the  said  premises  as  aforesaid ; 

and  from  the  said  James  Hardman,  the  son  and 

heir  of  the  said  James  Hardman,  the  right  to  the 

said  undivided  moiety  of  the  said  tenements^  with 

the  appurtenances^  descended  and  came  to  James 

Hardman,  the  now   demandant^  as  son  and  heir 

of  the  said  James  Hardman,  the  son  of  the  said 

James  Hardman,  the  cousin  of   the  said  John 

Hardman,  the  nephew  of  the  said  John  Hardman, 

who  was  seized  of  the  premises  aforesaid.     And 

that  this  is  his  right  he  the  said  James  Hardman^ 

the  now  demandant^  offers  suit  and  good  proof. 

Samuel  Joseph  Clegg\      And  the  said  Samuel 
V,  C  Joseph  Clegg,  by  John 

James  Hardman.  }  Whittle,  his  attorney^ 
comes  and  defends  the  right  of  the  said  James 
Hardman,  and  the  seizin  of  the  said  John  Hard-* 
man,  whom^  &c.  and  the  whole^  &c.  and  whatso^ 
ever^  &c.  and  mostly  of  tenement  aforesaid  as 
of  fee  and  rights  &c.  And  he  puts  himself  upon 
the    grand  assize  of   our  Lord  the  King;    and 
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prays  a  recognition  to  be  made  whether  he,  the  isir 
said  Samuel  Joseph  Cleggy  has  a  greater  title  to 
hold  the  tenements  with  the  appurtenances  as  te- 
nant thereof  as  he  now  holds  the  same,  or  whether  Clkgct 
the  said  James  Uardman  has  title  to  hold  the  same 
tenements  as  he  has  demanded  the  same,  &c.  And^ 
for  a  further  plea  in  this  behalf,  the  said  Samuel 
Joseph  Cleggy  by  leave  of  this  Court  here  for 
this  purpose  first  had  and  obtained,  according 
to  the  form  of  the  statute,  in  such  case  made  and 
provided,  says,  that  the  said  James  Hardman  ought 
not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him  the  said  Samuel  Joseph  Clegg,  be- 
cause he  says,  that  one  Richard  Pilkington  was 
seized  in  his  demesne  as  of  freehold  of  the  said 
tenements,  with  the  appurtenances,  amongst  other 
things  in  the  time  of  peace,  in  the  time  of  the  said 
Lord  George  the  Second,  late  King  of  Great  Bri-^ 
tain :  and  the  said  Richard  Pilkington  being  so 
seized,  a  certain  fine  was  levied  on  Saturday, 
the  25th  day  of  August,  in  the  33d  year  of  the 
reign  of  the  said  Lord  George,  in  his  said  Ma- 
jesty's Court  here  at  Lancaster,  at  a  certain  ses- 
sion thereof  then  and  there  holden  before  his  then 
justices  at  Lancaster,  and  others  then  and  there 
present,  between  Robert  Taylor  and  William 
Longworth,  Gentlemen,  plaintiffs,  and  the  said 
Richard  Pilkington,  defendant,  of  the  tenements 
aforesaid,  with  the  appurtenances,  with  other  things, 
by  the  names  of  the  manor  of  Allerton,  with  the 
appurtenances,  and  of  22  messuages,  four  cot^ 
tages,  one  windmill,  one  dove-house,  22  barns,  10 
stables,  20  gardens,  20  orchards,  220  acres  of  land, 
60  acres  of  meadow^  220  acres  of  pasture,  and  80 
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IK17.      acres  of  heath  and  lin^,  and  comnion  of  pasture 
for  all  cattle^  with  the  appurtenances^  in  AUerton, 
Great    Woolton,   Garston,    Aighhurgh,  otherwise 
Clego.      Aighbirtk,  Gressendale,  ChildwaU^  and  Liverpool  ,i 
and  also  of  the  moiety  of   five   messuages^  five 
barns^  five  gardens^  five  orchards^  one  dove-house^ 
36  acres  of  land^  24  acres  of  meadow^  55  acres  of 
pasture^   and  30  acres  of  heath  and  ling^,  with 
appurtenances^   in   Aighburgh,    otherwise   Aigh^' 
birth,  and  Garston,  and  likewise  of  one-third  part 
of  one  messuage  with  the  appurtenances  in  Li- 
verpool.      Whereupon  a   plea  of   covenant  was 
summoned  between  them  in  the  same  court  (that  is 
to  say)  that  the  said  Richard  PUkington  had  ac- 
knowledged the  manor^  tenements^  common  of  pas« 
ture^   moiety,  and  third  part,  with  the  appurte- 
nances, to  be  the  right  of  the  said  Robert,  as  those 
which  they  the  said  Robert  and  WHliam  had  of  the 
said  Richard  ;   and  those  he  had  remised  and  quit 
claimed  from  himself,  the  said  Richard  PUkington, 
and  his  heirs  to  the  said  Robert  and    Witliam,  and 
the  heirs  of  the  said  Robert,  for  ever ;  and  more- 
over the  said   Richard  PUkington  had  granted 
for  himself  and  his  heirs  that  they  would  warrant 
to  the  said  Robert  and  William,  and  the  heirs  of 
the  said  Robert,  the  said  manor,  tenements,  com- 
mon of  pasture,  moiety  and  third  part,  with  the 
appurtenances,  against  him  the  said /2ic/^rd,  and 
his  heirs,  for  ever  ;  and  for  that  acknowledgment, 
quit-claim,  warranty,  fine,  and  agreement,  the  said 
Robert  Taylor  and  tViUiam  Longworth  had  given 
to  the  said  Richard  PUkington  3,300/.  sterlings 
which  fine,  levied  in  manner  aforesaid,  was  en* 
grossed,  and  was  afterwards  publicly  and  solemnly 
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read  and  proclaimed  in  the  court,  according  to  the  1817 
form  of  the  statute  in  such  case  made  and  pro- 
vided, to  wit,  the  statute  made  in  the  thirty-seventh 
year  of  the  Lord  Henry  VIII.  late  King  of  £ng- 
land,  in  manner  following,  that  is  to  say,  the  first 
proclamation  was  made  in  the  same  court  here  on 
Saturday,  in  the  said  session ;  the  second  procla- 
mation was  made  on  Ikiesday,  in  that  same  session ; 
the  third  proclamation  was  made  on  Thursday,  in 
that  same  session;  the  fourth  proclamation  was 
made  in  the  open  session,  held  at  Lancaster  afore- 
said, on  Monday,  the  17th  day  of  March,  in  the 
33d  year  of  the  reign  of  the  said  Lord  George  the 
Second  ;  the  fifth  proclamation  was  made  on  Wed- 
nesday, in  the  same  session ;  the  sixth  procla- 
mation was  made  on  Friday,  in  that  same  session  ; 
the  seventh  proclamation  was  made  in  the  open 
session,  held  at  Lancaster  aforesaid,  on  Saturday, 
the  17th  day  of  August,  in  the  34th  year  of  the 
reign  of  the  said  Lord  the  King ;  the  eighth  pro- 
clamation was  made  on  Tuesday,  in  that  same  ses- 
sion ;  and  the  ninth  proclamation  was  made  on 
Thursday,  in  that  same  session,  as  by  the  said  fine 
and  the  proclamations  made  therein  now  remaining 
in  the  court  here  of  record  more  fully  appears. 
And  the  said  Samuel  Joseph  Clegg  saith,  at  the 
time  of  the  readings  aforesaid,  made  in  manner 
aforesaid,  all  pleas  ceased  in  the  said  court  here 
according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  whereby  the  tenements  afore- 
said with  the  appurtenances  above  demanded  by 
the  said  James  Hardman,  by  reason  of  the  sard 
fine  with  proclamations  made  thereon  as  aforesaid, 
remained  established  to  the  said  Robert  Taylor  and 
Vol.  I.  2  X 
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1817.       fVUUam  Ldngworth,  and  the  heirs  of  the  said 

^■^""^^^^     Robert,  for  ever;    and  this   he  the  said  Samuel 

Hardman    jQ^^p/i^  Clegg  is  ready  to  verify ;  wherefore  he 

Cleog.      prays  judgment  if  the  said  James  Hardman  ought 

to  have  or  maintain  his  aforesaid  action  thereof 

against  him. 

There  was  a  further  plea,  in  like  fonn^  of  a  fine 
levied  on  Saturday,  the  ^th  day  of  March,  in  the 
4th  year  of  the  reign  of  George  the  Third,  be- 
tween John  Walmsley,  gentleman,  and  James  Le- 
ver, yeoman,  plaintiffs,  and  James  RusseU  and 
Ann  his  wife,  defendants,  of  the  said  moiety  of  the 
said  premises ;  and  a  further  plea  of  a  fine  in  the 
10th  year  of  the  reign  of  George  III.  between 
James  Gildart,  Esq.  plaintiff,  and  James  RusseU 
and  .Ann  his  wife,  Edmund  Ogden  and  Mary  his 
wife,  defendants,  of  the  said  moiety  of  the  said 
premises.  And  of  a  further  plea  of  a  fine,  levied 
in  the  27th  year  of  George  III.  between  John 
Addison,  plaintiff,  and  John  PUfcington,  and  Sa- 
rah his  wife  defendants,  of  the  said  moiety;  all 
which  pleas  were  in  the  like  form,  and  concluded, 
and  this  the  said  Samuel  Joseph  Clegg  is  ready  to 
verify ;  wherefore  he  prays  judgment,  if  the  said 
James  Hardman  ought  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  &c« 

James  Hardman  ^    And  the  said  James  Hard- 
V. .  ^man  as  to  the  plea  of  the 

WiLUAM  RoscoE.  }said  William  Roscoe,  by  him 
first  above  pleaded,  and  whereby  he  hath  put  him- 
self upon  the  Grand  Assize,  doth  the  like.  And  as 
to  the  said  plea  of  the  said  Samuel  Joseph  Clegg, 
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by  him  secondly  above  pleaded^  the  said  James  1817. 
Hardman  saith^  that  by  reason  of  any  thing  by 
the  said  Samuel  Joseph  Clegg  in  that  plea  above 
alleged^  he  ought  not  to  be  barred  from  having  and  Clj^qq* 
maintaining  his  aforesaid  action  thereof  against 
him,  because  he  saith  that  the  said  Richard  Pil- 
kingtan,  and  Robert  Taylor,  and  William  Long- 
worth,  who  were  the  parties  to  the  said  fine  in  the 
said  second  plea  mentioned,  had  not,  nor  had  any  or 
either  of  them  at  the  time  of  levying  the  said  fine  in 
that  plea  mentioned:^  any  thing  as  of  freehold  in  the 
moiety  of  the  tenements,  with  the  appurtenances 
above  demanded,,  and  whereof  with  other  things 
the  said  fine  is  by  the  said  second  plea  alleged  to 
have  been  levied ;  but  the  said  James  Hardman, 
the  demandant,  in  fact  saith,  that  the  said  James  • 
Hardman,  the  cousin  and  heir  of  the  said  John 
Hardman,  the  nephew,  before  and  at  the  time  of 
levying  the  said  fine  in  the  said  second  plea  men* 
tioned,  was  seized  of  the  said  moiety  of  the  said 
tenements,  with  the  appurtenances  above  de- 
manded, in  his  demesne  as  of  fee,  whose  estate 
therein  he  the  said  James  Hardman,  the  demand- 
ant, now  hath.  And  this  he  the  said  James  Hard- 
man,  the  demandant,  prays  may  be  inquired  of  by 
the  country,  &c.  And  as  to  the  said  plea  of  the 
said  SamuelJoseph  Clegg,  by  him  thirdly  above* 
pleaded,  he  saith,  that  by  reason  of,  &c«  be- 
cause, &c.  {partes  Jinis  nil  habuerunt,  Sgc.  tempore 
levatis,  ^0.  in  the  same  form  only  that  the  seiziti 
is  averred  to  be  in  James  Hardman,  the  fieither  of 
the  demandant,  whose  estate  J.  H.  now  has,)  and; 
this  &c.  Replication  to  fourth  plea  to  like  effect  and, 
JQ  like  form;  replication  to  fifth  plea  to  like  eflSect|^ 
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1817.  ftnd  in  like  form;  and  conclnsion  to  the  country 
upon  each.  And  the  said  Samud  Joseph  CUgg, 
as  to  the  replications  of  the  said  James  Hardman 
Chzae*  to  the  said  second^  thirds  fourth^  and  fifth  pleas  of 
the  said  Samuel  Joseph  Clegg,  and  which  he  the 
said  James  Hardman  hath  prayed  may  be  inquired 
of  by  the  country^  doth  the  like.  Therefore  in  order 
to  try  the  cause  aforesaid  between  the  parties  afore- 
said^ to  be  tried  by  the  Grand  Assize ;  it  is  com* 
manded  to  the  sheriff  that  he  summons  by  good 
summoners  four  lawful  knights  of  his  county^  girt 
with  swordsj  that  they  be  here  on 

to  make  election  of  the  assize  afore- 
said. The  same  day  is  given  to  the  parties  aforesaid 
to  hear  the  election  of  the  assixe  aforesaid^  &c. 
And  in  order  to  try  the  several  issues  above  joined^ 
to  be  tried  by  the  country,  the  sheriff  is  com- 
manded that  he  cause  to  come  here  on 

twelve,  &c.,  by  whom,  &c.  and 
who  neither^  &c.  to  recognize,  &c.^  because  as 
will,  &c. 

LANCASTER  ASSIZES,  57  GEO.  III. 

Hardman,  Demandant^  A  rule  Ntst  to  obtain  judg- 
V.  >  ment,  as  in  case  of  a  non- 

Clego,  Tenant,  j  suit,  was  afterwards  ob- 
tained in  the  following  form:-^The  first  day  of 
April  1817,  upon  reading  the  affidavit  of  George 
Todd,  it  was  ordered  by  the  Court,  that  the  te- 
nant in  this  cause  be  allowed  such  costs  as  the 
Prothonatory  of  this  court,  or  his  deputy,  shall  tax 
in  his  behalf,  by  reason  of  the  demandant  not 
having  proceeded  to  the  trial  of  some  of  the  issuer 
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in  this  cause  at  these  Assizes,  pursuant  to  the 
course  and  practice  of  this  Court,  unless  good  cause 
be  shewn  to  the  contrary  at  the  sitting  of  the 
Qouri  on  Saturday  next. 

By  the  Court.— On  motion  of  Mr.  Richardson 
upon  shewing  cause,  this  rule  was  discharged ;  and 
at  March  Assizes,  1817,  the  following  rule  was 
entered  into  by  consent 


1817. 
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Hardman^  Demandant\  The  26th  day  of  March, 
V.  \  1817,  upon  reading  a  for- 

Clegg,  Tenant,  j  me^  rule  made  in  this 
cause  the  25tb  day  of  March  instant,  and  upon 
hearing  counsel  on  both  sides,  and  by  consent  of 
the  parties,  their  Counsel  and  Attornies.  It  is  or« 
dered  by  the  Court,  that  the  tenant  be  at  liberty  to 
issue  a  writ  of  summons,  returnable  on  the  1st  day 
of  the  present  Assizes,  commanding  the  sheriff  to 
return  four  knights  to  appear  here  in  Court  at  the 
returQ  of  the  said  writ,  to  choose  the  Grand  Assize ; 
and  that  their  appearance  be  duly  recorded  ac- 
cording to  the  exigency  of  the  said  writ :  and  it  is 
further  ordered  by  the  like  consent,  that  20  jurors, 
to  be  taken  by  the  under  sheriff  out  of  the  jury- 
pannel,  be  returned  for  the  trial  of  causes  at  the 
next  Assizes,  and  be  considered  as  the  recognitors 
chosen  by  the  said  four  knights,  or  if  any  or  either 
of  them  should  not  appear  at  the  next  Assizes,  the 
under  sheriff  shall  be  at  liberty  to  supply  the 
places  of  such  of  them  as  shall  so  make  defieiult  with 
an  equal  number  of  the  gentlemen  attending  the 
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1817.  grand  jury  at  the  next  Assizes ;  and  the  names  of 
the  gentlemen  so  supplied^  together  with  the  rest 
of  the  said  four  knights^  and  with  twelve  of  the 
Clsog.  said  20  jurymen^  so  to  be  taken  by  the  under-she» 
riff  as  aforesaid^  shall  form  the  Grand  Assize  be- 
tween the  parties;  but  the  tlames  of  the  four 
knights  now  to  be  returned  shall  nevertheless  be 
entered  upon  the  record  as  the  four  knights  form^ 
ing  the  Grand  Assize  by  the  Court. 

At  the  Summer  Assizes  of  1817,  this  cause  came 
•on  to  be  tried.  The  tender  of  the  demy  mark  was 
made  before  the  Grand  Assize  was  sworn.  It 
lyas  objected  on  the  part  of  the  demandant^  that 
the  tenant  could  not^  by  making  the  tender  at  this 
stage  of  the  cause,  call  upon  the  demandant  to  be^* 
gin  his  case :  for  that  purpose  the  tender  ought 
to  have  been  made  at  the  joinder  of  the  Mise.  Yi^ 
ner's  Abridg.  T.  Droit.  D.  13. 

WooD^  Baron^  ruled  that  the  tender  of  the  demy 
mark^  before  the  swearing  of  the  Assize^  was  suf- 
ficient to  put  the  demandant  to  shew  the  seizin  of 
the  ancestor. 

The  Assize  was  theti  sworn  to  inquire  of  this 
seizin.  John  Piers j  a  witness  for  the  demandant^ 
had  lived  at  AUerton  68  years^  knew  John  Hard- 
man  (the  ancestor) ;  all  AUerton  belonged  to  him^ 
except  about  70  acres.  He  was  buried  at  St 
George's  church  at  Liverpool.  After  his  deaths 
Pilkington  and  Russell  had  it  in  moieties ;  Russell 
sold  to  Ogden,  and  Ogden  to  Clegg,  the  iuther 
of  the  tenant.     The  witness  then  described  the 
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different  closes  in  the  possession  of  Clegg,  and  the       1817. 
number  of  acres  in  each,  and  the  farm-houses  on.    ^'^'^^"^^ 
the  same.cross  examined.     He  never  saw  any  rent    "^^^'•^^ 
of  these  tenements  paid  to  John  Hardman,  who  had      ChWQ. 
been  dead  many  years  before  he  came  to  ihe  farm. 
Re-examined. — Clegg  said,  that  he  gave  14,600/. 
for  the  half  of  Hardman'9  estate.     Joseph  Swift, 
born  at  Allerton,  aged  76  years— C/egg  had  abotft 
32   acres ;    the    witness's    father   held    of    John 
Hardman.      Cross-examined. — Never    saw    any 
rent  paid  to  Mr.  Hardman,  but  has  heard  his  fa- 
ther speak  of  Mr.  Hardman's  being  his  landlord. 
The  register  of  the  burial  of  John  Hardman,  and 
the  teste  of  the  writ,  were  then  read.     Here  it  was 
objected  for  the  tenant  that  the  evidence  did  not 
support  the  writ  and  count,  the  evidence  being 
that  John  Hardman  was  seized  of  the  whole. 

Mr.  Baron  Wood  over-ruled  this  objection,  and  a 
verdict  was  found  that  the  ancestor  was  seized.  The 
Grand  Assize  were  then  sworn  to  try  the  truth, 
whether  the  demandant  or  tenant  had  right ;  and 
were  also  sworn  to  try  the  issue  joined  between  the 
parties.  For  the  tenant,  the  case  was  opened  by 
stating  that  the  evidence  to  shew  that  the  parties 
to  the  fines  pleaded  were  seized,  at  the  time  of  le-  - 
vying  them,  would  be  first  entered  into,  in  order  to 
shorten  the  case,  and  likewise  to  save  the  necessity 
of  going  into  the  pedigree.  That  upon  the  death  of 
the  purchaser  John  Hardman,  Pilkington  had  en- 
tered as  his  heir,  through  one  of  the  sisters  of  the 
purchaser's  grandfather ;  and  that  he  levied  a  fine  of 
the  whole,  but  afterwards  gave  up  a  moiety  to^tis- 
sell,  the  descendant  of  another  sister  of  the  grand^ 
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1817.  father,  when  he  appeared  and  claimed.  That  PU- 
kingion,  before  he  levied  the  fine,  had  been  in 
receipt  of  the  rents  which  was  sufficient  to  give  ef- 


Hardman 


V, 


Clegq.      feci  to  the  fine. 


The  evidence  adduced  in  support  of  this,  was  a 
counterpart  of  a  lease  by  PUkingtan  to  the  widow 
of  James  Hardman  (the  purchaser  of  the  other 
moiety  of  the  estate  with  John  Hardman)  of  Alter* 
ton  Hall  and  Garden,  for  50  years,  if  she  should 
80  long  live,  at  a  pepper-corn  rent,  which  appeared 
to  be  sealed  by  the  widow  Hardman.  Objected, 
this  does  not  include  Clegg's  property.  Jonathan 
Smith  called ;  said,  he  remembered  J.  Hardman 
and  his  death,  and  the  death  of  his  nephew ;  ho  re- 
members that  Pitkington  came  to  take  possession ; 
he  turned  the  witness's  family  out  of  the  house, 
but  kept  them  out  only  a  short  time.  They  held 
a  long  lease  at  a  lord's  rent.  A  lease  from  Russell 
to  the  widow  Hardman  in  1767,  and  from  Russell 
and  Ogden  to  her  in  1770,  of  Allerton  HaU  and 
Garden,  were  then  put  in.  PUkington,  (hegrandr 
son  of  the  said  Pilkington,  was  then  called.r-He  re- 
membered his  grandfather  and  father  going  to  Al* 
lerton  to  take  possession  in  1759,  but  be  did  not 
go  with  them.  They  used  to  go  twice  a  ye«ir  to 
Allerton,  in  order  to  receive  rents,  but  he  did  not 
go  with  them ;  his  father  died  in  1768,  He  re- 
membered being  present  when  one  moiety  of  the 
rents  ^s  received  in  1773.  He  joined  as  heir  at 
law  of  bis  grandfather,  in  levying  th^  fine  in 
1787.  Upon  this  evidence  the  Grand  Assise, 
under  the  direction  of  his  Lordship,  who  held  it 
sufficient  evidence  of  the  seizin  of  John  PiUdn^^ 
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Um  for  his  fine  to  operate  as  a  bar^  found  a  ver* 
diet  for  the  tenant.  „ 

Hidlock,  Serjeant,  CroBs,  Gardner,  and  Parke,     Clzuq^ 
for  the  demandant 

Scarlett,  LUtledale,  and  Biehardstm,   for  the 
tenant. 


The  course  which  the  coart 
ipoV  Qpon  the  tender  of  the 
demj  mark,  was  upon  the  au- 
thority of  the  514th  section  of 
Littleton.  Booth  on  realac- 
tions,  p.  9S,  makes  a  qwere^ 
^^  Wh«t  Is  the  tnie  reason  of 
this  tender  of  the  demy  mark  r" 
and  he  refers  to  a  record, 
ivhich  he  afterwards  sets  forth 
in  page  102,  where  the  tender 
of  the  demy  mark  is  entered 
upon  the  recprd,  apd  is  ex- 
pressed to  be,  to  the  end  thiU  it 
may  be  enquired  as  to  the  time, 
^c.  Now  it  is  apprehended, 
that  this  payment  of  the  demy 
mark  ia  court  to  the  use  of 
the  king,  is  agreeable  to  that 
ancient  usage,  by  which  par- 
ties, in  certain  cases,  obtained 
the  indulgence  of  departing 
from  the  strict  course  of  the 
iDourt,  by  paying  a  sum  of 
money  to  the  use  of  the  king. 
The  lying's  siWer,  which  is 
ipaid  upon  the  le?ying  a  fine, 
probably  originated  ifithe  same 


ancient  practice,  the  money 
being  paid  pro  licenUt  concor* 
dandu  See  de  modo  levandiji* 
nesj  18  Edw.  I.;  and  3  Inst. 
511. 

It  seems  a  more  difficult  spe* 
culation  to  assign  a  reason  for 
the  distinction,  why  thi? indul* 
gence  should  be  granted  to  the 
tenant,  when  the  seizin  under 
which  the  demandant  claimed 
was  laid  in  a  past  reign,  and 
not  when  laid  in  the  existing 
reign.  The  authorities  do  not 
g!?e  any  account  of  the  origin 
of  the  practice.  But  it  may 
l>e  supposed,  that  the  frequent 
change  of  dynasty  consequent 
upon  the  contested  claims  of  the 
houses  of  York  and  Lancoiter^ 
with  the  attainders  and  for* 
feitnres,  and  reversal  of  such 
attainders  and  forfeitures,  at 
each  succession  of  the  prerail* 
ing  party,  frequently  rendered 
an  inquiry  into  the  seisin  in  a 
former  reign  a  very  complex 
and  difficult  question :  therefore 
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Clego. 


it  was  deemed  reasoilable  that 
such  qaestioD  should  be  cleared 
Hardman     up,  before  the  tenant  should 
^•'  put  the  Yalidity  of  his  title  to 

trial.  But  Brooke^  in  his 
Abridgment,  Droit,  p.  32,  does 
cot  appear  to  regard  this  dis« 
tinction ;  for  he  says,  "  At  thai 
time  issue  may  be  tendered 
upon  the  seizin  by  the  n#^  sta- 
tute of  limitations,  tiz.  32 
Her.r^  VIII.  cap.  2."  And, 
since  that  statute,  it  seems  un- 
necessary to  al ledge  in  what 
reign  the  seizin  was.  Booth^ 
Real  Actions,  99. 

Upon  the  question,  what 
seizin  will  support  a  fine  with 
proclamations,  so  as  to  bar 
strangers  to  the  fine,  it  seems 
as  if  the  old  authorities,  begin- 
'  ning  with  Plozcden  and  Dier^ 
are  calculated  rather  to  throw 
difiiculty  into  the  way  of  de- 
ciding upon  this  subject;  and 
this  difficulty  arises  upon  the 
use  of  the  eipression,  that  the 
fine  shall  bar  a  stranger  whose 
fstate  is  turned  to  a  right/ 
which  Is  an  indefinite  word,  at 
here  used,  for  \i  may  mean  a 
right  of  entry,  or  a  right  to 
bring  a  possessory  action,  or 
the  mere  right  where  the  pos- 
sessory actioD  is  gone.  The 
apparent  contradiction  of  terms 
in  the  early  reports  has  pro* 
bably  arisen  from,  an  endea* 
Tour  to  reconcile  the  doctrine 
of  the  still  earlier  authorities 


with  that  system  of  modent 
conveyancing,  which  was  th9. 
consequence  of  the  statute  of 
uses,  and  which  has   left  no 
other  external  marks  of  a  legal 
possession,  than  the  actual  oc- 
cupancy, or  receipt  of  the  reuts 
and  profits-^or  the.eYideoce 
of  deeds  or  assurances  giving 
a    title    consistent    with    the 
occupancy    or   receipt  of  the- 
rents  and   profits  by  another 
person  ;  as  in  the  case  of  mort* 
gagee  or  trustee.     But,  before 
the  statute  of  uses,  when  the 
performance  of  services  in  kind 
by  the  tenants  was  a  substan« 
tial    profit   to  the  lord  of  the 
seignory  upon  which  the  te» 
nures  depended,   and   it   was 
important  to  the  lord,  that  the 
possession  of  every  tenement 
should  be  ascertained  and  re- 
corded,   the  evidence   of  the 
legal  estate  of  the  tenant  was 
his  investiture  of  the  tenanqr 
in  the  lord*s  court,  as  described 
by  Lord  Mansfield  in  his  judg* 
ment  upon  the  case  of  Taylor 
ex.  dem.   Atkyns  v.  Herdej  1 
Burr.  60. 

So  that  in  those  early  times, 
when  the  spirit  of  feudal  te- 
nures was  strictly  acted  upon, 
a  disseisin  was  a  totally  differ- 
ent proceeding  from  what  it 
possibly  can  be  at  this  day;  if, 
indeed,  such  a  thing  can  exist, 
under  the  present  system 'of 
title  to  lands,  as  a  disseisia 
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agaiast  the  election  of  the 
party  put  oat  of  poisession. 
This  18  admitted  by  contej- 
anoers  to  be  doubtfal. 

Bat  now  it  is  considered, 
that  an  adverse  possession,  not 
conmencing  by  being  derived 
under  the  title  to  which  it  it 
ftdverse,  will  sappert  afine  with 
proclamations,  so  as  to  bar  a 
Stranger  at  the  end  of  five  years. 
The  case  of  Dae  ex  dem.  Fo#- 
ier  V.  JViliiams^  Cowp.  Rep. 
021.,  though  the  present  ques- 
tion was  not  then  directly  in 
point,  is  sufficient  to  determine 
this  point.  There  the  heir 
brought  his  action  against  the 
intruder,  who  had  levied  a  fine 
before  the  five  years  had  elaps- 
ed, bat  failed  upon  the  ground 


that  he  ha^not  made  an  actual 
entry  to  atoid  the  fine ;  thus 
proving,  Ibat  the  intruder,  who 
had  taken  the  rents  of  the  pro- 
perty, had  acquired  such  an 
estate,  as  would  render  his  fine 
eiTectnal  for  every  purpose 
against  a  stranger  to  the  fine. 
In  a  late  case  of  Doe  v.  Perkins. 
S  Manle  and  Selwyn,  371. 
it  has  been  decided,  that  a  te- 
nant, holding  over  hb  term 
without  paying  of  rent,  cannot, 
by  a  fine  with  proclamations, 
bar  the  right  of  the  landlord 
or  his  heirs;  which  is  by  reason 
of  his  possession  commencing 
under,  and  being,  in  its  origin^ 
derived  out  of  the  title  in  op* 
position  to  which  the  fine  is 
set  up. 


1817. 
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XN  Taylor  r.  Curtis j  p.  103,  the  Coort  held,  upon  the  argument,  that  the 
expenditure  of  ammnnition,  damage  to  the  ship,  and  the  cure  of  wounded 
seamen,  incurred  in  resisting  a  priyateer,  were  not  the  subject  of  general 
UTerage,  6  Taunt.  608. 

In  T7u>m(on  t.  Simpson^  p.  164,  on  a  motion  to  set  aside  the  Terdfct,  the 
Court  expressed  an  opinion  confirming  the  judgment  given  by  the  Lord  Chief 
Justice  at  the  trial,  ^  Taunt.  556. 

In  GaskeU  t.  Lindsay^  p.  213,  tried  before  Mr.  Justice  Le  Blane^  at 
Lancaster^  the  Court  set  aside  the  verdict,  which  had  been  found  for  the  de* 
fendant,  and  directed  a  verdict  to  he  entered  for  the  plaintiff. 

In  IlUlr.  The  Sheriff  of  Middlesex^  p.  217,  the  Court  expressed  them- 
•elves  to  be  of  the  same  opinion  with  that  given  by  the  Lord  Chief  Justice 
at  the  trial,  7  Taunt.  8. 

In  the  same  manner  in  Bennett  v.  Moita^  p.  416.  and  see  7  Taunt.  358 ; 
and  in  Benson  v.  Schneider^  p.  416,  tried  before  Mr.  Justice  Burroughs 
7  Taunt.  372. 

In  Bunn  v.  Markham^  p.  353,  the  Court  determined  (in  conformity  to  the 
opinion  Intimated  by  the  Lord  Chief  Justice  at  the  trial)  that,  to  constitute 
a  donatio  mortis  cansa^  there  must  be  a  delivery  of  the  articles  given,  and  a 
continuing  possession  in  the  donee,  7  Taunt.  234.  In  this  case  the  Lord 
Chief  Justice,  adverting  to  the  case  of  Spratley  v.  Wilson^  p.  10,  said,  «^  that 
what  he  had  there,  somewhat  improvidently  thrown  out,  could  not  be  main- 
tained, because  a  delivery  (of  the  watch)  was  wanting,  and  ht;  had  accord- 
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ingly  written  a  remark  to  that  effect  at  the  end  of  his  own  note  of  th# 
case." 

In  Gm^  T.  Hardetiy  p.  34^,  and  7  Tannt.  159;  and  in  Hedbergh  t. 
Pearson^  p.  349,  and  7  Tannt.  154,  the  Court  confirmed  the  ruling  of  the 
Lord  Chief  Justice. 

In  Kemble  r.  Jikms^  p.  427,  and  7  Taunt.  260,  the  Court  adopted  the 
opinion  intimated  by  Mr.  Justice  Daiiat  at  the  trial. — See  likewise  the  note 
to  that  case. 

In  LUi  T.  Cowley^'  p.  388,  and  7  Taunt.  169^  the  Court  decided  in 
conformity  with  the  opinion  etpreseed  by  the  Lord  Chief  Justice  at  the 
trial. 

In  the  same  manner  In  Stewart  t.  Fry^  p.  372,  and  7  Tannt  339;  and  in 
Stuart  T.  SmUk^  p.  321,  and  7  Taunt.  158.  In  Simpson  t.  BIosb^  p.  273, 
and  7  Taunt.  246,  the  Court  were  of  opinion,  that  the  demand  was  so  con* 
nected  with  an  illegal  transaction,  that  the  plaintiff  could  not  recoYer« — 
The  reader  will  be  pleased,  therefore,  to  correct  the  inaccuracy  of  the  note 
in  this  respect. 

f  n  Zmkiger  t.  Samudoy  p.  305,  and  7  Tannt  265,  which  was  tried  be- 
fore Mr.  Justice  Park^  the  Court  eonfirmed  the  ruling  of  the  Learned 
Judge  at  the  trial. 

For  the  result  of  the  motion  in  Eve^n^  t.  RaiMtk^  p.  543,  see  7  Taunt. 
411. 

In  FairttB  t.  CkriHwy^.  331,  and  7  Tannt  416,  the  Court  held  that  the 
anderwritert  were  dischaiged. 

Nciham  t.  Jmutrongy  p.  468,  The  points  reserred  in  this  action 
^ere  afterwards  put  into  a  special  case,  and  argued  in  Michaelmas  Term, 
1817.  The  Court  upon  the  first  objection,  namely,  that  all  the  partners 
/were  not  examined,  were  of  opinion  that  this  objection  was  fatal.  They 
iaid,  that  the  object  of  the  Act  was  to  hare  the  knowledge  of  all  the  part- 
Bars.  All  should  be  exempt  from  suspicion,  for  they  claim  a  great  benefit 
4inder  the  Act.  The  partner  examined,  as  it  appears  by  the  case,  only  swore 
that  he  did  not  know  any  of  the  peiisans  concerned  in  the  demolisbini- 
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He  might  and  ought  to  hare  gone  farther;  he  might  and  onght  to  have 
pledged  his  own  belief  that  his  partners  were  likewise  ignorant.  Bat  the 
case  likewise  stated,  that  two  of  the  partners  were  there,  besides  the  part- 
ner examined ;  their  examination,  therefore,  should  hare  been  taken.  la 
a  case  where  the  partners  were  at  a  distance,  and  ignorant  of  the  transaction, 
their  examination  might  be  dispensed  with.  It  might  not  be  necessarj 
that  all  should  be  examined  ;  but  those  who  are  examined,  should  negatiTO, 
to  their  belief,  which  is  as  far  as  thej  can  go,  the  knowledge  of  their 
co-partners.  A  Terdict  was  entered  for  the  defendants  on  the  foar  last 
coants,  and  for  the  plaintiff  on  the  two  first. 

In  Lowden  t.  HieronSy  p.  647.  a  new  trial  was  granted  apon  |h6  appli^ 
cation  of  the  defendant. 

Hurd  T.  Brjfdgeiy  664 ;  this  case  was  not  moTed. 
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PRINCIPAL  MATTERS. 


A. 

ABANDONMENT, 
SeelfiBVKASc^  %  4,  11, 15. 

ACTION, 

See  Assumpsit. 

1.  In  an  actioa  on  the  case  for 
fiilsely  lepresentlng  the  character 
of  another,  by  reason  of  which 
false  representation  he  obtained 
ereditoftheplaintiir;  itisneoes- 
■aiy  to  prove  against  the  defend- 
ant both  frand  and  falsehood,  tiz. 
that  the  representation  which  he 
nwdo  was  fidse,  and  that  the  de« 
fendant  knew  it  to  be  false  at  the 
time  be  mad#  it.  Falsehood  with- 
out frand  is  not  snfliGient.  Aeh- 
ttnr.fVhUe.  Page  397 

S.  A  messenger  wider  a  eommission 
of  bankrupt  snes  the  assignees  for 
his  costs  and  evpenoes,  and  obtdns 
a  judgment  against  tliem.  One  of 
the  assignees  pays  the  debt  and 
costs  under  the  judgment.  He 
has  a  right  to  an  action  of  contri* 
bution  against  his  co-assignee,  and 
Vol.  I. 


is  not  bound  to  shew-  that  any 
funds  came  into  his  hands  from 
the  bankrupt's  estate.  Hart  ▼• 
Biggt.  Page  245 

3.  A  person  who  takes  In  hones  to 
agist,  does  not,  like  an  innkeeper, 
insure  their  safety  ;  he  is  answer- 
able only  In  case  of  negligence. 
BiroadesaUr  t.  Blot  547 

AGENT, 
See  Peimcipal  &  Aoent. 

AGREEMENT. 

1.  Where  a  person  binds  himself  in 
an  agreement  to  pay  a  certain  sum 
of  money  in  case  of  a  breach  of 
the  terms  of  it  on  his  part,  and  it 
is  therein  stated  ^<that  the  sum 
mentioned  is  to  be  considered  as 
liquidated  damages,*'  Sembkt\Mt 
in  an  action  upon  the  agreement, 
the  jury  are  bound  to  giro  the 
plaintiff  the  whole  money;  and 
that  such  sum  is  not  to  be  const* 
dered  as  a  penalty,  but  as  damages 
ascertained  between  the  parties. 
Barton  r.  Glover.  43 

2"' 
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ASSAULT, 
See  Evidence.     Trespass. 

ASSUiMPSIT, 
See  Statute  of  Frauds,  1. 

1.  A.  contracts  to  sell  to  J}.  50  tops 
of  hemp,  to  be  shipped  from  Croyi- 
9iadt  or  St.  Petersburgh ;  the 
ship's  name  to  be  declared  as  80«a 
as  knovn,  and  to  arrive  before  the 
^Ist  of  December,  On  the  5th 
September^  J.  gives  notice  to  £., 
that  the  hemp  was '  shipped  on 
board  the  Lively  ;  on  the  Mth  he 
sends  a  second  notice,  that  if  the 
quantity  did  not  come  by  the 
Itvoely^  he  would  make  it  np  from 
the  cargo  of  anpther  v^s$el.  On 
the  20tb,  A.  gives  a  third  potice, 
th^t  %0  tons  would  coo)e  by  the 
Lively^  and  the  rest  by  l|qol^er 
sliip.  J9»  accej)ts  the  ^0  tons,  but 
refuses  to  receife  apy  mor^.  Held, 
that  B.  was  bound  to  receive  the 
remainder  of  tlie  heipp,  ynlesS  he 
could  shew  that  he  bad  sustained 
some  special  damage  by  ^.'s  non- 
performance of  the  precise  terms 
of  the  contract.  Thornton  v. 
Simpson.  Page  164 

%  In  an  action  by  the  stiwaid  of  a 
manor,  for  a  particular  rate  of  fees 
claimed  tp  be  dQ0  to  him  from  a  te- 
nant on  his  admission  to  six  seve- 
ral copyhold  estates,  if  he  faH  to 
•stablish  a  cnstom  for  his  charfes 
he  may,  notwithstanding,  resort  to 
B  quantum  meruit.  Held,  after- 
ward, by  the  court,  tiiat  where  a 
person  is  admitted  to  several  dis- 
tinct copyhold  tenements,  the 
steward  of  the  manor  is  not  enti- 
IM,  without  proving  a  custom,  to 
ftiU  fees  on  each  admission,  sepa- 
rately ;  but  he  may  stand  on  his 
quantum  meruit.  Everett  v.  Giyn. 

I 

S.  Where  the  broker  makes  a  nis- 


take  in  the  contract,  describing, 
in  the  bought  and  sold  notes, 
goods  to  be  sold  by  A.j  £.,  and 
C,  which  he  believed  to  be  the 
real  name  of  the  firm  which  em- 
ployed him ;  which  firm,  in  fact, 
irpu^  a  recent  alteration  that  the 
broiler  yras  not  privy  to,  consisted 
of  ^.,  D.y  and  E.  only.  Held, 
that  the  purchaser  of  the  goods 
vas  not  at  liberty  to  avoid  the 
contract  on  this  account,  after  hav- 
ing treated  the  contract  as  subsist- 
ing, upon  a  subsequent  communi- 
cation from  the  plaintiffs,  unless 
he  could  shew  that  he  had  been 
prejudiced,  or  had  lost  the  benefit 
ofaset-otf.  MUcheU  v.  Lapage. 
Page  ^bZ 

4.  Where  work  u  done  upon  a 
special  contract  and  for  esti- 
mated prices,  wii  there  is  a  devia- 
tion from  the  original  plan,  by  the 
consept  of  the  parties,  the  estimate 
Is  not  excluded,  but  b  to  be  the 
rule  of  payment,  as  far  as  the  spe- 
cial contract  can  be  traced ;  and 
for  any  excess  beyond  it,  the 
party  is  entitled  to  his  quantum 
meruit. 

Where  work  is  dpne  under  a 
sppcifil  contraet,  the  plaintiff  is  not 
preclpded  from  reeoverieg  under 
the  counts  for  work  end  labour 
generally ;  unless  there  be  seme- 
thing  in  the  terms  of  (be  special 
agreement  which,  either  by  slipn- 
latian  or  neoessary  intondment, 
prevent  him.    Aoteefir.  Go^fi^* 

5.  An  aMion  for  money  lied  aod  re- 
ceif  ed  will  not  lie  te  reeevar  back 
a  sum  peid  upon  trust,  for  a  spe- 
cific purpose,  unless  it  be  shewn 
that  the  trust  is  dosed,  end  that  a 
baUnce  remains  in  the  hands  of 
the  trustee.      Com  t.  RoUrU. 

500 

6.  An  auctioneer  is  net  lieble  to  pay 
interest  upon  n  deposit  kept  ii|  his 
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Imids,  itoi^Ag  t1i«  ttnrestig&tton  of 
ft  title.  Re  Is  tt>  be  considered 
aft  a  mere  a^nt,  un!e»  h^  spe- 
cially engage  as  a  principal  in  the 
tale.  Lee  v.  Munn.  P^age  5159 
7.  Q.  If.  tolls  can  be  dafmed  nnder 
a  modern  grant  of  liberty  td  hbld 
tt  market,  '&c.  and  to  reDeire  the 
Accustomed  dues  and  telh,  &rc., 
httt  to  whidi  grant  fto  spedfic  tolls 
are  annexed.    L&wtkn  v.  Jfiertms. 

C47 

ASSUMPSIT  IMPUED^ 

£m  A9)NJ«PilT)  4. 

ATTESTING  WlTffESS, 

See  £yidence.     Witness* 

ATTORNIES) 

See  BAVKSun^  ISt 

1.  After  action  brought,  the  defend- 
ant pays  the  plaintiff  the  debt  and 
costs  in  the  cause,  and  takes  a 
receipt  for  the  same.  The  plain- 
tiff nerertheless  proceeds  in  the 
action,  and  the  defendant  pleads 
the  general  issue.  The  receipt  is 
no  defence  under  this  plea,  and 
plaintiff  is  entitled  to  nominal  da- 
Bliges.     Holland  t.  Jourdine,      5 

ANiMAL. 

1.  In  am  actton  tor  keeping  a  dog 
accvntefiied  to  twirry,  and  which 
had  woirHed  p!aint?ff*s  sheep,  it  is 
tt&i  «eces0ttfy'  to  prove  that  the 
dog  had  prerionsly  wonied  tfheep. 
If  the  dag  be  pfdted  to  be  gene^ 
rMg  ttt«cfaf4>rfons  it  will  be  suffi- 
cient. And  t4ie  declaration  need 
not  %e  spechil.  Sed  oueere.  1 
liOfA  Rtfymmtd,  1 10.  liarttey  t. 
Harrimm.  617 

AUCTIONEER^ 
Se$  AstftiMPGprr,  0. 

B. 

BAILIFF, 

See  SttzfLJtf. 


BANKRUW, 
See  Broker,  3»    Trustee,  I» 

1<.  If  the  petitioning  creditor  he  privy 
and  ft^sentitig  to  the  execution  of 
a  deed  by  traders,  by  which  they 
nia4ie  ati  assignment  ef  all  fhieir 
pf dperty^  thbugh  such  aisfeignment 
be  fraudulent,  wn4  an  aot  Uf  bank-* 
mptcy,  upott  wbtek  isMief  credi- 
toys,  not  pflry  and  asientlbg^  may 
Sue  out  a  cemmlwion,  he  is  estep- 
ped  ;  end  hairing  aMenied  tb  Ihe 
deed)  thangli  he  .^lld  nort  etechte 
it^  fie  cann<ftt  set  It  up  as  an  aet  of 
banltrnptcy«   Bufveiighyr.GiMth.^ 

ft.  An  uBceHlicated'  bankrupt  may 
lue  as  a  trustee  for  his  assignees ; 
ind  the  defendant  caanot  object 
to  the  action  unless  they  intefrpbse. 
i^  a  broker  deliyer  a  bought  md 
sdM  note  whidb  materially  dlfl^r, 
them  is  no  Tuttd  contract.  CWkn- 
miHgr.  RoMmck.  172 

S.  A  trader  directs  his  serrant, 
that  if  my  ene  shottld  tmne  whilst 
he  wM  ^  dianat,  «r  engaf^  in 
business,  she  should  deny  Mm. 
Held,  that  audi  iastraclioifs  did 
mt  amount  to  a  direotbn  for  a 
gMerol  deaila) )  atid,  therefofe,  al- 
though a  mtedHof  called  and  was 
denioA,  it  was  no  aot  of  baok- 
ruptcy.    Shem^.TkOfmoH*    159 

4.  A  tfodef  IraTkig  borfiiess  both  in 
En^ohd  ami  Spoilt,  has  a  right  to 
g»  to  the  lailer  oomary  to  lebk 
aflor  his  enaoeftts ;  and  Hiough  his 
aredltoiiiareitheMby  delayed,  it  is 
no  s»ee  of  lankropicy^  But  If  he 
nkeWisf  gatanbroad  fr^m  <he  fear 
of  arrest,  though  it  concur  with 
the  >niUiHbl»  m«ttv«.  dMt  «f  )ebki» 
log  after  hts  f oralgo  tmsln^^^  N  is 
an  Mt  ^f  lMMAirq>tey  •  Wiuiief  v. 
Bafhi^.  175 

i«  ^.befovebtobankfuptcydiseounts 
certain  bills  of  eMhaeige  wRh  B. 
and  C.y  bis  banke».  They  gkwt 
aY2 
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bim  immediate  credit  for  the  Talae 
ofthebilliiin  his  account,  minns 
the  discount.  A  balance  is  like- 
wise  strnck  before  the  bankruptcy, 
and,  whilst  the  bills  were  yet  ran* 
ning  in  fa?oar  of  jtf.,  (when  the 
1«nkers  admit  that  they  hare  in 
their  hands  934/.  Si.  StL  doe  to 
^.,  giTing  him  credit  for  the  bills 
then  running,)  A.  becomes  a  bank* 
rupt,  and  the  bills  are  dishonoured. 
Held,  that  in  an  action  against  the 
bankers  for  the  balance  admitted 
to  be  doe  to  A,  before  his  bank- 
ruptcy, they  hare  a  right  to  set 
oiT  against  Ruch  claim  the  amount 
of  the  dishononred  bills,  it  being 
a  case  of  mutual  credit  onder  the 
5  Geo.  IL  c.  30  f.  38.  Gowen 
r.  TrUton.  Page  408 

6.  First,  In  an  action  of  tort  against 
several,  if  there  beeridence  against 
some  only,  and  none  against 
others,  it  Is  discretionary  with  the 
Judge  at  nisi  prius^  whether  he 
will  direct  the  acquittal  of  soch 
defendants,  against  whom  there  is 
no  evidence,  at  the  dose  of  the 
plaintiff's  case,  for  the  porpose  of 
making  them  witnesses  for  the  co« 
defendants.  Bat  soch  an  Interme* 
dlate  acqolttal  Is  not  a  matter 
which  the  defendants'  oeoosel  can 
claim  of  Hght  Secondly,  an  oncer* 
tificated  bankmpt  hires  a  shop; 
goods  are  tvpplled  In  the  name  of 
his  son,  bat  prindpally  opon  the 
father's  goaranteo.  tfeld,  that  his 
assignees  were  liable  to  an  action 
of  trespass  at  the  soft  of  the  sod, 
for  seising  tbom  as  the  goods  of 
the  bankrapt.    Dmfii  ¥•  Lvmg. 

7.  In  an  action  by  the  assigneo  of  a 
bankrupt  claiming  property  which 
the  bankropt  b  allegiBd  to  baTe 
had  in  his  possession,  order,  and 
disposition,  as  the  repoted  owner 
at  the  time  of  his  bankruptcy,  it 
is  competent  for  the  defendant, 


who  has  paid  a  Talid  consideration 
for  the  property,  to  give  eridenco 
of  a  contrary  repuiaiion,  and  to 
resist  the  claim  of  the  plaintiff  un- 
der the  statute  21  Jac.  I.  c.  19. 
#•11.  upon  those  grounds.  Gurr 
T.  Rutton.  Page  347 

8.  Assignees  are  not  concloded  by 
putting  up  the  premises  to  sell: 
they  may  make  an  jBzperiment  to 
see  if  the  lease  be  beneficial.  But, 
In  a  case  where  they  put  op  the 
premises  to  auction,  and  found  a 
purchaser,  and  received  a  deposit; 
but  the  contract  of  sale  afterwards 
went  off,  withont  the  assignees 
shewing  any  reason  why  they  did 
not  enforce  the  sale:  held,  that 
they  were  liable  to  the  payment 
of  rent,  as  «  assignees  of  all  the 
estate  and  interest,  &c.  of  the 
bankropt,  in  the  premises."  Hoii- 
ings  T.  Wilson.  290 

••  The  petitioning  creditor,  and  not 
the  solicitor,  u  liable  to  the  mes- 
senger onder  a  commission  of 
bankropt,  for  the  costs  and  ex- 
pencesattendingit.  The  solicitor  is 
an  agent  merely,  and  is  not  to  be 
regarded  as  a  prindpal  as  respects 
the  messenger ;  and,  although  he 
make  himself  responsible  to  the 
messenger,  the  petitioning  creditor 
will  not  therefore  be  exonerated, 
withoot  the  express  consent  of  the 
messenger  to  discharge  him.  Hart 
r.  fVh&e.  376 

10*  J.  (an  officer  of  the  army)  re- 
tires  to  the  ooontry,  where  ho 
rents  a  dwelling  boose  and  three 
acres  of  land ;  boys  pigs,  and  con- 
somes  part  In  hb  family,  and  sells 
the  rest  at  a  ndghbooring  market. 
Be  makes  no  shew  as  a  dealer,  and 
is  proved  not  to  have  booght  more 
than  foorteen  pigs  In  any  one 
year.  Held,  that  be  was  a  trader 
within  the  bankrupt  laws.  The 
smallness  of  the  profit  is  no  consi- 
deration,  and  one  act  of  boying 
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and  selling  is  sufficient  to  coosti* 
tate  a  trader.  Newiand  t.  Beii* 
Pagen 
li.  ^.  and  B.  are  traders ;  they  em- 
ploy an  attorney,  who  is  likewise 
employed  by  jD.,  a  creditor  of 
their  firm,  and  who  afterwards  be- 
comes petitioning  creditor  under  a 
commission  of  bankropt  issned 
against  them.  The  attorney  ad- 
vises if.,  B.,  if  C,  to  become  bauk- 
rupts;  and,  in  order  to  procure 
an  act  of  bankruptcy,  he  takes  D* 
with  him  to  the  respectiye  houses 
of  A.y  0.,  4"  (^'i  /  haTing  first  con- 
certed with  them  that  they  should 
respectively  deny  theroselres  when 
D.  called.  Held,  that  although 
D.  was  not  privy  to  such  denial, 
yet,  inasmuch  as  the  attorney  was 
the  agent  of  D.  as  well  as  of  ^., 
B,j  and  C,  and  accompanied  him 
for  the  purpose  of  procuring  such 
denials ;  such  denials  were  frau* 
dulent  acts  of  bankruptcy,  and 
could  not  support  a  commission  on 
which  D.  stood  as  the  petitioning 
creditor.     Proster  ▼.  Smith,    442 

12.  A  trader  may  make  a  transfer 
of  his  goods,  on  the  eve  of  bank- 
ruptcy, to  a  creditor  who  compels 
him  so  to  do  by  any  threat ;  but 
a  voluntary  and  fraudulent  prefer- 
ence is  an  act  moving  from  the 
trader,  whereby  he  elects  to  favour 
a  particular  creditor.  Reed  v. 
Aifton.  603 

13.  An  attorney  who  becomes  a  ge- 
neral depository  of  the  money  of 
his  clients,  and  of  other  persons, 
which  he  invests  upon  securities, 
charging,  in  addition  to  his  fees 
for  preparing  the  securities,  a  com- 
pensation (no  matter  by  what 
name)  and  who  unites  this  occu- 
pation with  the  business  of  a  con- 
veyancer, &c.  is  a  trader  within 
the  meaning  of  the  bankrupt  laws. 
Hutchinson  v.  Gascoigne,         507 

14«  Where    the    defendant    pleads 


his  certificate  in  bar,  the  plaintiff 
is  at  libertv  to  give  evidence  of 
gaming  at  ffiri  PrhUj  in  order  to 
vitiate  the  certificate.  The  12th 
and  7th  section  of  the  5th  Geo. 
IL  c.  30.  are  to  he  construed  as  if 
thev  were  incorporated. 

But  the  plaintiff  most  confine 
his  evidence  to  one  act,  and  elect 
'  whether  he  will  give  evidence  of 
one  loss,  amoanting  to  5f.,  or  of 
several  losses  amounting  to  100/. 
Hughes  V.  Morley,         Page  520 

15.  Goods  sent  to  a  trader  upon 
sale  and  return^  In  the  common 
acceptation  of  that  mode  of  deal- 
ing, will  pass  to  his  asMgnees,  un- 
der the  statute  of  21  James  L 
Gibson  v.  Bray.    •  556 

16.  Where  the  creditor  acts  adverse 
to  the  views  and  wishes  of  the 
trader,  and  by  urgency  and  im- 
portunity obtains  a  transfer  of  pro- 
perty, to  cover  his  liability  upon 
a  bill  then  running,  (which  bill 
he  had  discounted),  although  such 
transfer  be  made  on  the  eve  of 
bankruptcy,  it  will  not  be  a  frau- 
dulent preference  on  the  part  of 
the  trader.     Arbouin  v.  H<inbury, 

575 

17.  A.  being  indebted  to  B.  assigns 
a  ship  to  C.  as  a  trustee  for  B.  by 
way  of  mortgage.  The  ship  is  re- 
gistered de  novo^  In  the  name  of 
C,  and  a  certificate  of  registry  put 
on  board;  but  she  is  left  under 
the  controul  of  A.  who  becomes 
a  bankrupt.  Qwere, — If  she  passes 
to  his  assignees  under  the  statute 
of  21  Jac.  I.  c.  19.  ?  Hay  v. 
Monkhouse.  603 

BARON  AND  FEME, 

See  Limitations.     Statutes. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES, 

See  Agreement.     Infant. 
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noo,-exisjUng  bUl  is  do  acaeptaoce 
of  «t  UU  wbcia  4raw9t9  iuiX83»  it  be 
comjmpiicajtttd  to  th#  person  who 
IB  to  lecjoiye  the  bill^  ai^t  wbo  is 
thereby  iod^oed  to  take  it^  An 
acceptance  i^  as^Talid  by  ^i^cole  as 
,  ^  "^r^ini^,;  ^f^d  a  conditiaoal  ac- 
ceptance i#.a&  effectual  9^  an  nb- 

Poir^  181 

%  lu  an*  action  hy  tke  i^dQitsse  of 
abiUoCe^lchADge  against  the  ac- 
ceptQi^  it  appeared  that,  after 
aiction. brought^  asd  notice  of  trial, 
the  bill,  whjch  ^as,  indorsed  in 
blank},  haid  been  lost.  Held  tbat, 
although  the  bill  had*  been  drawn 
moAe  thaa  six  y^^t^y,  tjie  plaintiff- 

.  iira«  not  entitled  ta  recover  with- 
out-prodndag  it  at  the  taai.  Foole 
T.  Ssmlh,  144 

3a  The  holder  of  a  biU  oCexcbftoge, 
lahich  is  i^turoed  disbonouivd,  is 
j^ot  bound  to  send  notice  to  the 
dca)i:e];  by  th/s  mail«  on  first  con- 
i^yajicei  that'  sets  out  fsoin  the 
plai:e  ^ere  aaieh  holdec  resides. 
It  b  sufficient,  proTided  there  be 
DO  essential  delay,  if  he  send  no- 
tice by  a  pdiftto  hand;  and  al- 
though sttcb  notice  should  theceby 
iieach  the  drawer  later  in,  th»  day 
than  if  it  had  beea  sent  by  the 
nail,  he  will  not  on,  that  account 
be  discharged.  Notice  of.  the  dis* 
honour  of  a  biU  of  eachange  given 
at  the  couxitiog^house  of  a,  mer- 
"chant  or  manufacturer,  between  the 
houASk  of  six  a«id  seven  in  Che  even- 
ing, is  not  too  late.  Bancroft  ▼. 
UaU.  476 

4.  A  bunker's  promissory  note  is 
made  payable  at  Tunbridge^  and 
likewise  at  London^  The  holder 
haa  a  right  to  present  it  at  either 
place ;  and  if  payment  be  refused 
in  London^  it  is  no  defence  on  the 
part,  of  those  who  opntend'that  the 


holder  has  been  gulUy  of  laches 
to  prove,  that  if  payment  had 
beea  demanded  at  Tunbridge^ 
whiqh  was  tbe^  merv  eoorenient 
tlod  aieajqer  place,  Urn  bill  would 
have  been  paid.  BMok/m^  ▼• 
irooer.  313 

5.  A  Dote^  kegHming  ^^  i  pronise  to 
P*yf"  6H{^  hy  *  two.  parties,  is 
j(oiu^aod  several.  A  preokissory 
.  note  is  si^^d  by  ^.,  aod^  subse- 
q/iOHtJy  by  fi.,  whilst  in  the  hands 
of  the  payee,.  a«  susety  fi»  A* : 
unless  such  sigeatuf&  eC  A.  is  in 
virtue  of  a  ptevious*  agreement,  at 
Uie  time  of  making  th*  «ote>  it 
will  be>  void,  withont  ■»  addi* 
tionak  stai99.  Clerk  y,  Bloi^siock. 

474 

Q*  J.  i»  London^  aots  ae  tiie  agent 
of  B:  and  €ok  at  Paris,  for  a 
smaJLl^ommiasioci  u^^ontheic  general 
business.  &  andLCo.  request  ^.  to 
remit  them  a  bill  on  Portugal, 
which  A*  aoeordingly  does,  and 
indorses  it..  The  indorsement  be- 
ifig  without  qualificaAioj^  A»  Is 
liable  upon  the  bill,  in  an  action 
brought  against  htm  by  &  and  Co> 
If  a  biU  be  drawn  payable  at 
so  many  datya  after  sight,  there 
i»  BO/  fmd  toAia  when  it  shall 
be  presented' to  the  dmwer;  and 
it  m»^  b»  put  into  general  circv* 
lajtjoni  by  the  boldep  without  a 
previous  piresentmenlk 

Sembky  that  a  presentment  must, 
notwithstanding,, bi^ made,  within 
a  reasonable tirae^  Goufnf  v.  //or- 
dmu.  34% 

7.  In  an  actionagainst  the  acceptor 
ot  a:  bill'  of  exchange)  made  paya- 
bte^at  a  paj^ticular  place,  by  a  me- 
morandumi  at  the  foot  of  the  biii, 
k  \%^  not.  necessary  to.'  prove  a  pre- 
sentment, or  demand*  at  that 
place,  but  the  acceptor  is  genemlly 
and  unaveraally  liable*  Hmd  v. 
Smell.  303 


INDEX. 


t)8t 


BILL  OF  LAWNG, 
Se0  Sfoi»Piia»  IN  TRAifsiTe,  1. 

FjIE16UT|    3. 

Jt.  htcs  86in4i  ram  in  tfie  ffesi  India 
Docks,  which  h*  sells  to  B.  The 
i^um  is  td  be  shipo^d  by  A,  id  a. 
r^Met  chartered  by  B.  Srfore  the 
turn  is  deliTered  on  bo«rd  the  ves- 
sel,  B.  gets  a  bill  of  lading  from 
the  captaiA  ;  he  then  seWw  the'rnm 
in  question  to  6\)  who  pays  B,  for 
it  upon  an  indorsement  of  the  bill 
oflading,  ^.  being  unpaid,  and 
suspecting  the  solvency  of  A, 
takes  some  part  of  the  rum  for- 
cibly from  out  of  the  vessel,  and 
countermands  the  delivery  of  the 
rest.  In  trover  by  £7.  against  A. 
to  recover  the  rum,  Held,  that  C 
gained  Ao  good  title  under  the  bill 
of  lading,  such  bill  being  fraudu^ 
lent  J  ina<(mucH  as  0.  procured  it 
to  be  signed  by  th4  ca^ain  before 
the  rum  was  delivered  on  board 
the  ship.    Omf^MardAtr.  Pa^e 

405 

BUILDING  ACT. 

Parlies' may  come  to  An  ajapreemeAt 
to  dispensli  t^itA  fHe  formalil'iPS 
of  the  building"  aCt.  It  the  Oc- 
cupier of  premises,  t'Ate  ^wn^r  of 
the  improved  reDt  of  ^hich  is 
liable  to  the  rebuilding  of  a  party- 
wall,  volantkrily  af^sumes  thd  re^;- 
pon<;ibility  by  a  promise',  nOt  xti 
ivriting,  there  i^a  su(fit!iertt  Consi- 
deration'fo  support  AA  adtion  od 
such  promiinft'  resulting  fr6m  his  oc- 
cupfttion  of  the  adjoining  premises; 
und  this  is  dVld^rtce  to  be  left  to 
the  jury  that  He  M  owner  of  the 
fmprofed  rent,  #spedkil1y  in  a  da«;e 
wher^  fh^r^  is  evidence'  Of  his 
AaVing  subsequently  offered  his 
leilsetosale  for  a  sOdl' of  irioneV 
hi  groir^.    SUWwrt  y.  SmUh.    Kl 


EKEACR  OF  PROMISE  OF 

MARRIaGBL 

In  an  ft'ctioftv  ^p^mt  a  wom«ti,  for  a 
hrr^ch  of  pr6mhl6  ts{  mHrriage,  it 
If  a  sufficient  jastiffcation  for  ooii- 
perfofmanee',  if  the  person  to 
whom  she  ha!»  g^veit  the  promise, 
tomf  oat,  ixpow  inquiry,  to  be  a 
xttvtL  of  bad  chamctar  ;^  but  mere 
a^HSktKm  and  s«spic>ofi  are  not 
Mhffici^nt.  Tho  charges  which  she 
malc^  a^fifvst  him  mus^,  If.  capri- 
ole of  proof,  ber  tubstamtiated,  04r 
th«y  ih  only  to  the  damages. 
Baddeief  f.  Mdrihch.    Fage  151 

BROKER, 

See  Principal  ai^d  Agent«    Ijc- 

SURANCE,  10. 

1.  It  is  not  neit^ssdi^  that  a  brd- 
ker  sboold  iilisert  the  riame  of 
Ms  pt^rrcipal  ffi  a  contract  which 
h\»  ihalces  for  h<iM.  It  i^  sofficienf, 
if,  OpM  a  demaiml  Of  his  tiontritcti. 
btivoky  h^  be  r^dy  to^  produce  if, 
a)id  the  Titfme  6f  his  principal  b4i 
r*c<>rd«d  theVi*. 

S^mble^  if  a  bMMer  msk«  a  cdn^ 
tract  wJntfaVy  t(f  the  regulations 
Of  th#  t^Y  cli  Lm^n^  and  in  viot 
Idtion ^f  thebtoifdfoto  wAich  hehaa 
entei^d  \<?iffrth«  ittayof,  AMey-rhen', 
^C,  }m  is  riot,  tH^Mfote,  dis^uair. 
tied  fVom  bHi%fh^  aff  action  on  a 
cotWract*  id  mad^  in  corttrarientioA 
of  his  duties  under  the  bond.  The 
remedy  against  him,  is  an  action 
for  the  penalty  of  the  bond,  and 
the  contract  is  not  ipso  facto  void. 
The  course  of  dealing  be  ween 
the  principal  and  the  broker 
may  authorise  the  latter  to  make 
contracts  for  the  principal,  in  his, 
(the  broker's,)  dicH  namij  which 
Will  b'nd  the  principal  to  a  per* 
formance.  Kimble  v.  Jtkins* 

i.  An  insnirlineir  ttrdlkr  i!l  not'enff- 
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ttedy  upon  the  gronnid  of  uqr  nsage 
of  trade,  to  a  commissioQ  of  12 
per  cetUj  on  the  balances  which  he 
pays  over  to  the  underwriters  who 
employ  him.  Such  allowance,  how- 
ever general  it  has  been,  h  a  grm* 
tuitjf  merely,  and  not  a  demand  of 
right ;  nor  can  it  be  claimed,  but 
upon   the   footing    of     contract, 
either  express  or  implied,  between 
the  parties.  Levi  t.  Barm,  P.  412 
3.  A,  is  employed  by  B.  and  Co.  as 
their  broker.    He  sells  goods,  the 
property  of  his  principals,  lying  in 
the  London  docks,  to  C,    and 
draws  a  bill  of  exchange  in  his 
otDn  namCi  which  C  accepts  for 
the  amount,  and  pays.     A.  be- 
comes a  bankrupt;  B.  and  C  dis- 
avow the  transaction,    and  call 
upon  C,  for  payment.    C  refuses 
to  pay,  alleging  that  he  had  al- 
ready paid  the  broker,  and  brings 
trover  for  the  goods  against  J3.  and 
Co.  and  the  treasurer  of  the  Xron- 
don  docks.     Held  that,  inasmuch 
as  B.  and  Co.  had  suffered  their 
broker,  upon  some  occasiont,  to 
draw  bills  in  his  own  name,  with- 
out mention  of  them  as  his  princi- 
pals, they  were  bound  by  the  pay- 
ment  which  had  been  made  to 
him  by   6*.  in  the  present  case ; 
that  the  action  will  lay  against  B. 
and  Co.,  but  that  the  treasurer  of 
the  Dock  company  was  entitled  to 
an  acquittal.     Townsendr,  IngUs, 

278 

c. 

CARRIER, 

See  Stoppaos  in  Transitcj,  4. 

1.  Though  a  carrier  may,  by  law, 
limit  his  responsibility,  a  notice  of 
certain  limitations  on  his  general 
liability,  suspended  at  the  termini 
of  his  journey^  will  not  attach 


upon  the  delivery  of  goods  at  in- 
termediate places,  where  no  such 
notice  is^ven.  Scttger  v.  A>%. 
Page  317 
2*  A  carrier  who  restricts  his  Habi-  . 
lity,  b,  notwithstanding,  answer- 
able in  cases  of  oi^ligence ;  the 
degree  of  which  is  a  question  of 
fact  for  the  jury.  SfMhi.  Hotne. 

644 

CERTIFICATES,  (Professional.) 

Persons  required  to  take  out  certi* 
ficates  under  the  55th  of  Geo.  IIL 
c.  184,  sehed.  A.  part  1.,  title,  Cer^^ 
tificaU^  are  oitiy  persons  being 
members  of  the  four  inns  of  court. 
Edgar  t.  Hunter.  528 

CERTIFICATES,  (Bankrupts'.) 
See  Bankrupt,  14. 

CASE, 

See  Action. 
CHARTER-PARTY, 
See  Covenant^  1,  2. 
A.  charters  a  Tossel,  and  coTonants 
to    supply    a  full  and    sufficient 
cargo  of  certain  commodities,  (des- 
cribing    them;)    and,     amongst 
others,  of  cotton,  the  freight  of 
which  was  to  be  paid  for,  at  cer- 
tain prices  per  lb.  for  round  bales, 
and  different  prices  for  square  or 
compressed  bales.     He  furnishes 
a  cargo  of  compressed  bales  of  cot- 
ton, but  neglects  to  ha?e  the  cot- 
ton  re*compre8sed,  according  to 
the  usage  of  the  trade,  and  the 
custom  of  the  country  whence  it 
was  imported.    In  consequence  of 
this  omission,  the  Tessel  has  not  a 
full  and  sufficient  cargo,  as  esti- 
mated upon  the  bales  if  they  had 
been  re-compressed ;  though   her 
cargo  would  have  been  full  and 
sufficient,  if  the  cotton  had  been 
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stowed  only  in  a  tomjprened  state. 
Held,  that  A,  was  liable  for  dead 
freight,  aad  that  it  was  his  duty  to 
haTe  faraished  the  cotton  in  re« 
compressed  bales,  notwithstanding 
the  words  of  the  charter-party. 
Benson  v.  Schneider.     Page  416 

COVENANT. 

1.  In  an  action  of  coTOnant  on  a 
charter-party,  in  which  the  de- 
fendant coTOnanted  **  that  the  tos* 
sel  should  be  sufficiently  furnished 
with  erery  thing  necessary  and 
needful  for  the  Toyage  in  ques- 
tion,'* which  was  to  Cagliariy  in 
SarduUa.'-'EMj  that  it  was  her 
duty  to  leaTe  a  bill  of  health  on 
board ;  and  the  plaintiff  ha?ing 
been  put  to  great  inconrenience 
and  expence  on  account  of  the 
ship  not  being  proTided  with  such 
docnment,  that  the  defendant  was 
responsible  for  the  loss  occasioned 
thereby.    Levy  ▼•  Coiterton,  167 

t.  In  an  action  of  corenant  npon  a 
charter-party  for  freight,  it  is  no 
defence  that  the  plaintiff  receiTed 
part  of  the  freight  in  money  from 
the  defendant's  agent  abroad,  and 
the  residue  in  a  bill  (without  the 
priTity  of  the  defendants)  drawn 
by  the  agent  npon,  and  accepted 
by,  certain  merchants  at  London; 
and  which  bill  was  afterwards  dis* 
honoured  npon  the  insolrency  of 
the  drawer  and  acceptors.  But 
the  defendants  are  still  bound  to 
pay  the  freight  owing  to  the  plain- 
tiff; and  such  bill  is  not  to  be 
deemed  payment,  though  defend- 
ants were  not  informed  of  the 
transaction  until  after  the  fallnre 
of  the  parties  to  it.  Marsh  v. 
Pedder.  72 

3.  Where  freehold  premises  are  upon 
lease,  and  there  are  several  inte- 
rests, viz.  tenant  for  life,  remainder 
in  tail,  and  the  reversion  in  fee  ; 
and  there  is  a  breach  of  cofenant 


which  gives  the  tenant  for  life  a 
right  of  action,  he  can  only  re* 
cover  such  damages  as  are  com- 
mensurate with  the  injury  done  to 
his  life  estate,  and  not  the  da- 
mages which  may  be  sustained  by 
the  reversioner.  Evelyn  v.  Rod- 
dish.  Page  543 

CONVOY  ACT, 

See  Insueance,  3. 

I  D. 

DEED, 

See  Evidence. 

DEFAMATION, 

See  Slander,  3. 

DEPOSITIONS, 

See  Evidence,  4.    Witness. 

DEBT  ON  BOND. 

Where  to  debt  on  bond  the  defend- 
ant pleaded,  that  1,100/.  was  due, 
and  no  more,  and  undertook  to 
dischaige  himself  therefrom  by  a 
set-off,  and  the  plaintiff  replied, 
generally,  that  a  larger  sum  was 
due,  to  wit,  the  snm  of  1,750/. — 
Held,  that  the  plaintiff  was  bound 
to  prove  that  mere  than  1,150/. 
was  due.    Bellj.  Shaw.  293 

DISTRESS, 

See  Replevin. 

DONATIO  MORTIS  CAUSA. 

1.  Qwere^  whether  a  gift  of  a  chattel, 
not  in  the  possession  of  the  donor 
at  the  time  of  making  the  gift, 
will  so  pass  the  pro^ierty  therein 
as  to  entitle  the  donee,  who  has 
never  obtained  possession,  to  main- 
tain trover  against  the  executor  of 
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flie  ^Tior.  If  A.^  on  his  death- 
bed, des^e  B.  to  call  at  a  certain 
place,  and  fetch  away  a  watch, 
adding,  ^^  that  he  wHl  then  make 
her  a  present  of  it;*'  bnt  no  pos- 
session is  resumed  by  A.  and  no 
#ert?ery  made  to  B.  Quare^  if  this 
wovld  be  good  as  a  donatio  mortis 
caus&,  SprtUley  ▼•  Sir  //.  Wilson^ 
Knt,  Page  10 

2.  To  make  a  gift  vaUd  as  a  donatio 
mortis  causA^  actual  delivery  of 
possession  is  necessary,  and  a  sym- 
bolical delivery  is  not  snffiOcient ; 
therefore,  w))ere  A.j  considering 
himself  dying,  takes  certain  proper- 
ty ont  of  an  iron  chest,  and  writes 
the  names  of  the  plaintiffs  upon 
an  envelope  containing  it^  declar- 
ing it  to  be  his  intention  that  they 
should  have  sudk  property  upon 
his  death ;  and,  after  having  su- 
perscribed the  eirrelope  with  their 
names,  returns  it  to  the  chest,  and 
keeps  the  keys  in  his  own  pos- 
session, never  making  any  actual 
delivery  thereof  to  the  plaintiffs 
themselves,  or  to  trustees  for 
theitfr ;  Held,  that  such  a  gift,  o? 
desis;nation  of  the  property,  wae 
not  g^indi  and  effectual  as  a  donatio 
morii9  bosaA   Bunn  v«  Afarkham. 

35% 

DOCK  WARRANT. 

A.  having  some  coffises  in  the  West 
India  Docks,  employs  a  broker  to 
tell  them ;  the  broker  informs 
him  that  he  has  found  a  purchaser, 
and  requires  to  be  put  in  posses* 
sion  of  the  dock  warrants.  A 
delivers  them  to  the  broker,  in- 
dorsed in  blank,  upon  receiving 
his  (the  broker's>  check  for  the 
^  price  of  the  coffee.  The  broker 
then  sells  the  coffee  to  the  plain- 
tiffs, and  receives  immediate  pay- 
ment upon  handing  over  the  dock 
warrants.  The  broker's  check, 
ghen  to  A*j  Is  dishonoured,  and 


A.  immediately  sto'f^s  the  goods  in 
the  dock  warehouse. — Held,  that 
the  plaintiffs  had  a  right  to  re- 
cover in  trover  against  A.  on  the 
ground  that  the  delivery  of  the 
dock  warrants  by  the  broker  to 
the  plaintiffs,  upon  payment  made 
to  him,  constituted  a  complete 
transfer  by  the  custom  and  usage 
of  trade  ;  and  defeated  the  right 
of  stoppage  in  traiisUu*  Stsinger 
V.  Samuda.  Page  395 


EJECTMENT. 

1.  A  lease  for  a  year  to  A.  and 
his  wife  will  support  a  releaae 
to  An  and  a  third  peraoa*  5mm* 
ders  V.  Cooper*  461 

2.  In  an  ejectment  for  premises, 
where  the  lessor  of  the  ^totiff  is 
the  party  in  the  original  action  ia 
which  the  execution  issues,  he  is 
bound  not  only  to  produce  the 
writ  oi  Jiori  fgeia9%'  under  which 
the  sheriff  has  sold,  but  likewise 
the  judgment*     Bkmd  v.  Smith. 

ESCAPE, 
See  Shesiff,  3. 

EVIDENCE,. 
See    Bawkruft.      Bills    of   Ex« 

CRATTOE.         iNStrXAlfCE.         LiBKL. 

Variance.    Witness. 

I.  Although  comparisons  of  hand- 
Wi  iting  is  not  admissible  evidence, 
when  the  fact  to  be  proved  is  the 
hand-writing  of  a  particular  per- 
son, whose  supposed  signature  is 
upon  a  paper  put  into  the  wit- 
ness's hand  ;  yet,  if  such  witness 
ha<t  a  document,  to  which  is  affix- 
ed  the  hand-writing  of  that  per. 
son,  (as  to  whose  signature  thif 
question  arises)  and  which  dbca- 
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meat  be  kMrirsto  h&ve  lih  gcnuhie 
ftobscriptiofs  1m  hfts  a  »igh<  to  re- 
cur t%  U  for  tlM  pot  pose  of  re- 
freshing his  memory :  a  basis  beiag 
fijrst  l*id  in  hid  haTWg  ooee  seen 
the  difeti4aiit  sign  his  muMe, 
thought  be  had  fitrfottott  the  cha- 
mcter  of  his  hand-writing.  BMrr 
T.  Harper.  Pmge  KO 

%  Upofta  $ubp4Pna  duces  Ueuani  a 
witness  i»  bound  to  prodluoe  a  pa- 
pci  which  he  has  in  bis  actual  ens- 
tody,  th4Mi9h  the  legal  right  and 
property  in  such  po^r  btloog.  to 
another.  The  Court,  howeTer,  in 
all  such  cases  wiU  exercise  their 
discretion,  in  deciding  what  pa- 
pers shall  ber  produced ;  and  un- 
der what  qualifications,  as  respects 
the  intewst  of  tte  wiineis,  Sach 
wit«0ss«tS'be«id  tv  produce  tieoi, 
tbttogh  tbera  bva  regular  way  pi«* 
ccribeAby  law  for  obtaining  such 
docnmeati.     CefMi*  t*  Buboie. 

3:  A  book  in  whioh  lenses  w«re  en- 
nolltod^,  and  whrch  was  kept  ia  the 
eftce  oi  the  anditer  of  the  Biebop 
of  JiWAum,  (such  oiReer*  holding 
•  potent  ofllice  in  the  county  pa- 
kitine)>  held  to  bo  admtsBibie  e^i- 
dfence  Ho  sttstnin*  the  claims  of  a 
lessee  of  the'  Bishop  of  Durham^ 
the  original  end  cennterpart  of  the 
lewe  being  lost.  Humbirr.  Hunt, 

4»  In  » trial'  fov  nwwder,  thn  depo- 
sition of  the  deceased  shovtd  be 
taken  in  the>  prsBPTMte  of  the  pri- 
soner; but  i^  snehi  depositienr  be 
taken  in  the  absence  of  the-  pri- 
soner, and.  be  afterward  s<i«ad  over 
to  the  deceased,  in  the  presence  of 
the  prisoner;  and}  thei  deoensed 
assents- to  the  tmt^ioli  it,vthiowill 
nnike  the<  deposition  evidence 
against  the  prisoiien  Tie»  t. 
Smtiiu  6b4 


FACTOH, 

See  PmvciKiA  ahd  ketvsr. 
Evidence. 

FRAUDS,  STATUTE  Of. 

U  A,y  an  agent  for  seme  mann* 
^turers,  sells  to  A,,  who  like- 
wise aeted  as  an  agent^  a  qoaotity 
of  shecsyand  recetfcs  certain  bills 
of  eacbange  m  pqynwnt.  B.  be- 
ing pressed  to  indorse  Iheni^  re- 
Inses ;.  but  writes  n  fetter  te  A^ 
io  which  he  incloses  the  bills;  and 
adds,  ^*  tfiat  shoaM  they  not  be 
hononured  when  due,  he  (B.) 
woeAd  see  tiiem  psM."-— Held, 
tbat  this,  was  a  sufficient  agree- 
ment within- the  foartb  sectton^  of 
the  slatntB  of  Irands^  to  bind  B. 
to  pay  for  the  spooda,  in  default  of 
his  principal.  Morrii  t.  Siaeey. 
Fmgel53 

2..  The  (iettvcry  of  a  sample,  which 
IB  no  pnat  <s(  the  thing  sold, 
will,  not  tsdie  a  sale  out  of  the 
statute  of  frauds;  but  if  the  sample 
be  deliTeved  as  part  o^  the  bulk, 
it  tben*  binds  the  contnust.  Taher 
T.  fVeeiw  178 

FRAUDULENT  ASSIGNMENT, 
Se^  Battkruptj  11. 

FREIGHT, 

See  Insurance. 

1.  A  general  ship  took  some  siFk  on 
boflurd  to  cany  from  RoUerdum  tb 
Lonien  on  defendant's  account. 
On  the  margin  of  the  bill  of  lad- 
ing was-  written,  *<  the  consignee 
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to  clear  the  goods  in  fourteen 
running  days  after  her  arr'iTal  in 
port,  or  to  pay  4/.  per  dtem^  for 
demurrage."  The  vessel  wai  rea* 
dy  to  deliver  on  the  3d  of  Oc- 
tober.  Defendant  applied  for,  and 
mras  ready  to  receive  his  goods 
within  the  running  days ;  but, 
being  undermost  in  the  vessel,  de- 
livery could  not  be  made  till  the 
2Sd. — Held,  that  the  plaintiff  was 
entitled  to  recover  demurrage, 
though  he  did  not  deliver  Uie 
^oods  within  the  time  allowed, 
being  prevented  by  other  goods, 
belonging  to  other  consignees, 
which  overlaid  them.  Harman  v. 
Gttudo^hi.  Poge  35 

%•  Goods  shipped  from  abroad,  and 
consigned  to  a  merchant  in  this 
country,  are  to  be  paid  for  (upon 
a  demand  for  freight)  according  to 
their  net  weight,  as  ascertained  a 
the  King*s  landing  scales,  and  not 
according  to  the  weights  expressed 
in  the  bill  of  lading,  unless  there 
be  a  special  contract  so  to  pay  for 
them. 

If  the  consignee,  to  get  his  goods 
delivered  to  him,  pay  more  than 
the  net  weight  amounts  to^  he 
may  recover  back  the  surplus  in  an 
action  for  money  had  and  re- 
ceived. Geraldes  v.  Donison,  346 

3.  A.  undertakes"  to  smuggle  cer- 
tain goods,  belonging  to  0.,  into 
Russia,  A  regular  bill  of  lad- 
ing is  made  out  of  the  goods, 
in  which  the  freight  charged  is 
the  usual  freight  according  to  the 
bulk  of  the  goods.  But  a  second 
contract  is  made  between  the  par- 
ties, by  which  B.  undertakes  to 
pay  ji,  a  large  sum  of  money,  if 
the  goods  should  be  safely  landed 
in  the  foreign  port.  The  goods 
are  landed ;  B,  pays  the  freight 
Under  the  bill  of  lading,  and  like- 
wise part  of  the  money  under  the 
agreement,  but  refuses  to  pay  the 


remainder. — Held  that,  notwith- 
standing the  bill  of  lading,  he  was 
liable  to  pay  the  residue  as  extra 
freight. 

Extra  freight  may  be  recovered 
under  a  common  count  for  work 
and  labour,  &c.  Hediey  v.  Lar 
page.  Page  399 

4.  Where  a  ship  is  freighted  in  con« 
travention  of  the  navigation  laws, 
although  the  consignee  accept  the 
goods,  and  sell  them,  he  is  not  an- 
swerable  in  an  action  for  the 
freight.     Blank  v.  SoUg.         554 

H. 
HIGHWAY. 

1.  Though  the  right  of  the  toil  in  a 
public  highway  belongs  to  the 
owner  of  the  adjotoing  closes 
(when  no  other  proprietor  ap* 
pears)  usfue  adjUum  vim;  this  is 
only  a  presumption  of  law  in  his 
favour,  when  the  ori|pnal  dedi* 
cation  of  the  road  cannot  be 
shewn  by  positive  evidence.  And 
if  there  are  circnmstancea  in  the 
case  which  bring  this  presumption 
of  property  in  question,  the  plain- 
tiff, who  claims  such  road  in  an 
action  of  trespass,  must  give  some 
other  evidence  of  property  beyond 
the  mere  presumption  of  law. 
Headlam  v.  Headley.  463 

%  A  right  of  way  for  agricultural 
purposes  is  a  limited  and  qualified 
right  of  way,  and  does  not,  ne- 
cessarily, confer  a  right  to  use  such 
way  for  general  and  universal 
purposes.  Therefore,  where  A. 
claimed  and  proved  a  right  to 
carry  corn  and  manure  over  the 
/octi#  m  quo^ — Held,  that  he  had 
not,  therefore,  a  general  and  un- 
limited* right  to  carry  lime,  or  the 
produce  of  a  quarry,  over  the  locui 
in  quo  at  all  times,  and  for  all 
purposes.  Jackson  j.Stacey.    455 
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I. 

INFANT. 

A  lieutenant  in  the  royal  navj,  un- 
der the  age  of  twenty-one,  is  not 
answerable  for  the  price  of  a  chro- 
nometer, in  an  action,  to  which  he 
has  pleaded  his  infancy ;  and  the 
replication  is,  necessaries.  Be^ 
roUes  Y.  Ramsay.  Page  77 

INDICTMENT. 

Where  property  is  stated  in  one 
count  to  belong  to  certain  persons, 
Baming  them  specifically,  but  in 
another  count  >o  belong  to  per- 
aons  unknawfty  and  the  prosecutor, 
by  defect  of  evidence,  cannot 
proTe  the  names  of  the  persons  as 
described  in  the  first  count,  he  can- 
not recur  to  the  second  count,  which 
describes  the  property  as  belong- 
ing to  persons  unknown.  Res  v. 
Robimon*  595 

INSURANCE. 

1.  A  policy  of  insurance  (against 
fire,)  is  effected  on  the  stock  and 
utensils  of  a  sugar-house,  the  dif- 
ferent stories  of  which  were  heated 
by  a  chimney  running  up  to  the 
top.  By  the  negligence  of  the 
plaintiff's  servants  in  omitting  to 
open  the  register,  the  heat  is  con- 
siderably increased,  by  means  of 
which  large  quantities  of  the  sugar 
are  spoiled ;  but  no  damage  was 
occasioned  to  any  thing  but  the 
sugar,  and  no  greater  fire  existed 

'  than  on  ordinary  occasions.  Held, 
that  this  was  not  a  loss  within  the 
policy.     Austin  t.  Drew,         126 

2.  Where,  in  a  policy  of  insurance 
on  goods,  the  vessel  is  wrecked, 
part  of  the  goods  are  lost  and 
part  got  on  shore ;  but,  (whilst  on 
shore,)  are  destroyed  and  plun- 
dered by  the  inhabitants   of  the 


coast,  so  that  no  portion  of  them 
comes  again  into  the  possession  of 
the  assured.  Held,  that  this  is  a 
loss  by  perils  of  the  sea,  and  no 
abandonment  was  necessary.  Bon" 
dreU  V.  Hentigg*  Page  149 

3.  A  vessel  may  deviate  somewhat 
from  the  straight  line  of  her  track 
to  seek  for  convoy ;  and  the  cap« 
tain,  unless  expressly  prohibited 
by  the  terms  of  the  policy,  may 
always  do,  when  insured,  wliatever 
it  would  be  expedient  for  the 
common  security  to  do  if  unin* 
sured. 

Ships  sailing  from  foreign  ports 
are  not  within  the  convoy  act, 
unless  there  are  persons  at  those 
ports  authorised  to  grant  convoy 
or  licences.  And  it  is  not  suffix 
cient  to  shew  that  convoys  have 
been  actually  appointed  from  those 
ports,  but  proof  must  be  given 
that  there  are  persons  stationed 
there  legally  authorised  by  the 
Admiralty  to  appoint  them.  D^A" 
guilary.  Tobin.  185 

4.  If  a  ship,  by  bad  weather,  be 
compelled  to  put  back  to  her  load- 
ing port,  and,  upon  examination 
of  her  cargo,  it  is  found  not  to  be 
in  a  fit  st^te  to  send  forward  to  its 
original  destination,  and  altoge- 
ther unsuited  to  the  market  from 
sea  damage,  the  insured  is  entitled 
to  abandon.  Afterwards  held  by 
the  court,  that  he  was  entitled  to 
a  reasonable  time  for  examining 
the  state  of  the  cargo  before  he 
made  his  election  to  abandon. 
Gernon  r.  Royal  Exchange  Assur* 
ance.  49 

5.  A  licence  granted  to  a  ship  to 
sail  in  ballast  from  London  to  Hoi* 
iand^  (which  country  was  at  that 
time  in  a  state  of  hostilityO  not* 
withstanding  any  thing  contained 
in  his  Majesty's  order  of  Council 
of  April,  1809,  held  not  to  pro« 
tect  a  ship  which  was  the  property 
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of  an  alkn  ^aemy.  An  insarance,  1 
therefore,  on  sach  veBsel  is  Toid. 
Gregg  T.  Scott.  Page  1^9 

6«  A  vessel  with  liberty  to  chase  and 
capture  priaes,  has  some  Spanish 
prisoners  on  hoard.'  By  means, 
which  did  net  appear^  they  break 
loose,  rise  vpon,  and  imprison  the 
crew,  with  the  exception  of  one 
Bailor,  who  is  heard  npon  deck  in 
conTorsation  with  them.  The  cap- 
tain and  crew,  with  the  exception 
of  this  sailor,  are  put  on  shore  ; 
and  the  Spaniards  run  away  with 
the  ship.  Upon  a  loss,  alleged  to 
be  by  barratry  of  the  mariners, 
this  Is  Of  Idenoe  to  be  left  to  the  jury 
that  such  barratry  was  committed. 
Where  a  Tessel,  engeged  in  the 
Southern  whale  and  seal  fishery, 
and  with  liberty  to  chase  and  cap- 
tnre  prizes,  is  insured  in  Augustj 
1SG7,  with  a  retrospect  to  the  1st 
Qi  AtiguH  1806,  although,  at  the 
time  of  her  insurance,  ^he  was  not 
competent  to  pursue  all  the  pur- 
poses of  her  Toy  age,  her  crew 
being  reduced  by  death  and  casn-> 
alties ;  if  she  had  a  competent 
force  to  pursue  any  part  of  her  ad- 
TOnture,  and  could  be  safely  navi- 
gated home,  she  is  to.  be  deemed 
aea-worthy.     Hucks  t.  Thornton, 

30 

7.  Where  the  assured  claims  and  re- 
ceives the  return  premium  due 
npon  the  arrital  of  the  ressel,  and 
the  policy  is  adjusted  upon  that 
footing,  he  cannot,  without  an  ex- 
press stipulation,  resort  again  to 
the  underwriter  hi  any  contin- 
gency of  the  adventure.  Ma^  t. 
Christie.  67 

8»  The  words,  <^  all  sorts  of  wool," 
In  43  Ge:  III.  c.  155,  5.  13,  do 
not  include  cotton  wool;  efpe- 
cially  when  the  words  wool  and 
cotton  wool  are  used  in  another 
clavse,  and  in  the  same  section  of 
the  act,  as  di&tinct  commodities. 


Therefore,  the  importation  of  cot*' 
ton  from  Amelia  island,  in  a  PoT" 
tuguese  vessel,  owned  by  a  British 
subject,  the  captain  and  crew  of 
which  are  Portuguese^  is  contrary 
to  the  navigation  act.  The  55th 
Geo.  III.  c.  8.  is  not  an  exposition 
of  the  42d.  Pearce  v.  Cowie.  P.  61^ 
9.  A  general  ship  Is  freighted  by  se- 
veral merchants,  and  sails  npon 
her  voyage;  she  parts  with  her 
convoy  in  a  gale  of  wind,  and  Is 
afterwards  attacked  by  an  Ameri* 
can  privateer,  which  she  engages 
•ud  beats  off,  with  the  lost  of  one 
man  killed  aad  four  wonnMf; 
her  hull  and  rigging  are  likewise 
damaged  in  the  cMiiiict ;  but  she 
reaches  her  port,  and  delivers  her 
ca^go  safely.  IMd^  that  the  re^ 
pairs  of  the  ship,  and  the  exprnces 
of  cariag  the  weunded  saiiers,  are 
not,  under  snch  circnmstanoes,  » 
sulject  of  general  avernge.  Ts^ 
lor  V.  Curtis.  \9t 

10.  A.y  a  merchant,  employs  B.  to 
effect  some  policies  of  insurance ;  ■ 

^  B.,  unknown  to  A.^  employs  C, 
who  applies  to  the  defendants,  who 
are  insurance  brokers.  C.  gives 
the  defendants^  no  reason  to  sap- 
pose  that  he  was  not  acting  as  a 
principal,  and  they  effect  the  po- 
licies In  their  own  names,  as  agents. 
At  the  time  of  this  transaction,  C* 
was  indebted  to  the  defendants  on 
a  balance  of  accounts.  In  an  ac-^ 
tlon  brought  by  A.  to  recover  the 
policies,  on  tendering  the  premium 
and  expences,  Held,  that  the  de- 
fendants^ had  a  lien  upon  them 
until  C.'s  debt  was  satisfied. 
fVestwood  V.  Beil.  m 

11.  A  vessel  is  driven  into  a  port^ 
where  there  is  no  dock  to  receive 
her  ;  It  appeared  that  she  had  suf- 
fered so  much  by  sea  perils^  that, 
upon  examination  and  survey,  it 
was  judged  expedient  to  break  her 
up}  and  to  sell  her  for  eld  timber. 
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Hel4>  io  im  a^U>a  oa  the  poltey, 
tbat  the  assured  was  boand  to 
abandon  before  he  could  call  upon 
the  underwriters  for  a  total  Ipss^ 
the  ship  not  being  a  wreck)  but, 
however  maimed  and  damaged, 
existing  In  j^iem  as  a  ship.  Bell 
T.  Nixon.  Page  423 

12.  It  is  the  dntjr  of  the  assured, 
not  only  to  communicate  to  the 
underwriter  articles  of  inlelligeoge 
which  may  affect  his  ehoiee,  whe- 
ther he  will  His«rp  at  all,  and  at 
wha^  pnsniiiim  he  will  insure ;  but, 
likewise,  ail  rumours  and  reports 
which  may  tend  to  eohaace  the 
magnitude  of  the  risk. 

The  opinion  of  underwriters, 
wbether9  upon  certain  facts  being 
eommuPAcaied  to  them,  they  would 
)uive  lasured  or  not  the  particular 
Toyaga,  cannot  be  received  as  eri- 
dence.  The  materiality  of  the  in- 
telligence or  rumours,  which  the 
assured  is  charged  with  haTiog 
suppressed,  is  a  question  for  the 
Jary,  under  the  circumstances  of 
the  case,  and  ought  not  io  rest 
upon  the  opinion  of  mercantile 
men.     Durrell  t.  Bederiey.    983 

J  3.  A  policy  of  insurance  is  altered 
by  striking  out  the  words  in  the 
body  of  the  policy,  which  con- 
tained a  warranty  io  sail  at  a  cer- 
tain time,  and  inserting  a  memo- 
random  of  an  enlarged  time  in  the 
margin.  Some  of  the  u nderwriters 
consented  to  the  alteration,  but 
the  defendant  did  not  consent.  In 
an  action  upon  this  policy,  Held, 
that  the  alteration  did  not  aToid 
the  policy.  Se4  tp$mre.  Fairlie 
T.  Christie.  331 

And  see  Memoranda  679 

14.  Sugars  are  insured,  free  of  par- 
ticular  average.  The  whole  cargo, 
consisting  of  54  hogsheads,  Is  so 
far  damaged  by  sea-water,  that 
the  amount  of  what  Is  safe  and 


undamaged,  as  collected  from  the 
several  hogsheads,  does  not  ex- 
ceed one  entire  hogshead.  In  an 
action  against  the  underwriter  for 
a  total  loss,-^Heid  that  the  me- 
morandum itt  the  policy,  Jiree  of 
particular  av^rage^  protected  him 
from  all  liability.  Hedbergh  t. 
Pearson.  Page  349 

15*  There  is  no  fixed  rnle  of  law 
with  regard  to  the  time,  after 
which  a  missing  ship  shall  be  re- 
puted te  be  lost.  It  b,  in  all 
cases,  a  question  of  presumption 
to  be  governed  by  the  drcnm- 
stances  of  the  particular  ease. 
If  a  ship,  for  which  the  under- 
writers, (when  a  demand  is  made 
upon  the  policy,)  hare  paid  as  for 
a  lost  ship,  should  chance  to  turn 
lip,  she  is  to  be  considered  as  aban- 
doned, and  will  belong  to  the  un- 
derwriters. Howiman  v.  Thorn* 
ion.  34^ 

10.  In  effecting  a  policy  of  insur- 
ance, a  drcumstance  of  intelli- 
gence, inserted  in  Uoy^e  Lists, 
need  not  tie  comnranieated  to  the 
underwriters,  however  important 
it  may  be  to  the  computation  of 
the  ri^ ;  for  it  is  to  be  presumed 
within  their  knowledge,  and  to 
have  been  taken  Into  account. 
Friere  v.  Woodhouse.  572 

INSURANCE  BROKER, 
See  PaiNciPAL  and  AaxvT. 

1.  A  broker  is  not  entitled  to  set  off 
retarns  of  premium,  which  became 
due  after  the  death  of  an  under- 
writer, in  an  action  brought  against 
him  by  the  executors  of  such  un« 
derwriter.  Houston  t.  Robert'* 
son.  88 

9.  Where  ^.,  at  Malaga^  directs,  by 
letter,  his  broker  In  London^ 
to  insure  1000/.  on  goods,  shipped 
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on  board  the  Pearly  from  616- 
raltar  to  Dublin  ;  and  in  the  con- 
clusion of  his  letter  adds,  **  I  take 
the  risk  on  myself  from  this  (Mth 
iaga)  to  GibraUar  Bay^  where  I 
shall  send  my  letten  on  shore." 
Held,  that  the  broker  was  liable 
to  an  action  for  negligence,  in 
BOt  stating  in  the  policy  that  the 
goods  were  loaded  at  Malaga* 
Park  T.  Hammond.  Page  80 

INNKEEPER. 

.1.  An  innkeeper  who  has  a  licence 
to  let  post-borses,  is  not  bound  by 
the  common  law  to  famish  thera 
to  a  traToUer,  though  he  have  a 
chaise  and  horses  at  liberty  at  the 
time  of  the  application,  and  though 
a  reasonable  price  be  tendered  to 
him  for  the  hire.    Dkas  ▼•  Hidei. 

307 

2.  If  a  guest  demand,  and  have  ex- 
clusive possession  of  a  room,  for 
the  purpose  of  a  shop  or  ware- 
house,  be  exonerates  the  landlord 
from  any  loss  be  may  austain  in 
the  property  which  he  keeps  in 
that  apartment :  but  if  he  have 
not  an  exclusire  possession,  the 
landlord  is  lUble.  Curtin  ▼.  Pack^ 
wmhL  SOO 

INTEREST, 
See  Assumpsit,  6. 

JUSTICE  OF  PEACE. 

1  •  A  person  who  has  qualified  for 
the  office  of  a  justice  of  peace, 
and  acts  as  such,  must  baTe  a 
clear  estate  of  100/.  per  anmmy 
in  law,  or  in  equity,  for  his  own 
use,  in  possession. 

2.  In  an  action  against  a  person  for 
the  penalty  given  by  the  statute  18 
Geo*  II.  c  20,  for  acting  as  a  ma* 


gistrate  without  a  proper  qualifi- 
cation, no  notice  of  action  is  ne- 
cessary under  the  proTisions  of 
the  24th  Geo.  II.  c.  44.  Wright 
T.  Morion.  Page  458 

LANDLORD  AND  TENANT. 

A  custom  for  the  tenant  of  a  farm. 
In  a  particular  district,  to  proride 
work  and  labour,  tillage,  sowing, 
and  all  materials  for  the  same,  in 
his  away-going  year,  and  for  the 
landlord  to  make  him  a  reasonable 
compensation  for  the  same,  is  Talid 
in  law,  notwithstanding  the  farm 
is  held  under  a  written  agreement^ 
provided  such  agreement  does  not, 
in  express  terms,  exclude  the  cus- 
tom.   Smhr  ▼.  JrmHage.    Bart. 

197 

UBEL. 

Communications  wUcb  take  place 
between  the  goTemor  of  a  dis- 
tant proTlnce  and  his  attorney- 
general,  are  confidential ;  and  if  a 
witness  is  interrogated  as  to  their 
substance  in  a  court  of  jaatice,  he 
Is  not  bound  to  answer  any  ques- 
tions respecting  them. 

In  an  action  on  a  libel  to  which 
the  general  issue  is  pleaded,  and 
where  there  is  no  justification,  the 
defendant  may  give  in  evidence  in 
miUgation  of  images,  not  only 
that  there  were*  rumours  andte- 
ports,  of  the  same  tenor  as  the 
libel,  previooaly  corrent,  but  that 
the  substance  of  the  libellous  mat- 
ters bad  been  published  in  a  news- 
paper; and  bo  is  not  required 
to  lay  a  basis  for  this  evidence,  by 
producing  such  newspaper  at  the 
trial. 

The  delivery  of  a  pamphlet  by 
the  governor  of  a  distant  province 
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to  his  attoney-geDeral,  not  f6r 
any  public  pnrpoaey  Imt  ia  order 
that  be  might  pemse  it,  ii  loch  a 
.  pablicatiob  as  will  make  him.  ret- 
ponstble  in  an  actioD|  if  the  pam- 
phlet be  a  libel. 

In  an  action  against  a  go- 
Temor  of  a  colony  by  the  snr- 
Teyor  general,  who  held  that  ap* 
pointment  in  the  colony,  (snch  of- 
fice being  an  office  at  will,)  for 
svspending  him  malicionsly,  and 
without  probable  caase,  it  is  ne- 
cessary for  the  plaintiff  to  prote 
express  and  positite  malice.  fVy- 
aU  J.  Gore.  Page  309 

LIEN. 

1.  In  an  action  of  trover  against  the 
defendant,  iqr  not  delivering  some 
wine  deposited  with  her  by  way  of 
aecnrity  for  an  advance  of  money, 
Held,  that  it  was  not  sufficient 
evidence  of  a  conversion,  to  shew 
that  her  son,  who  acted  as  her  ge^ 
^neral  agent,  refused  to  give  it  up  ; 
and  that  it  was  necessary  to  prove, 
that  snch  agent  acted  under  a  tpC" 
dai  direction,  in  order  to  make 
the  defendant  liable. 

%  If  goods  are  deposited  as  a  'secu- 
rity for  a  loan  of  money,  such  depo- 
sit  constitutes  souMtbingmorethan 
the  right  of  lien;  wad  it  is  to  be 
inferrra  that  the  contract  between 
the  parties  is,  that  if  the  borrower 
do  not  repay  the  advance,  the 
lender  shall  be  at  liberty  to  reim- 
burse himself  by  the  sale  of  the 
deposit.     Poihamgr  v*   Damson. 

383 

UMITATIONS,  STATUTE  OP. 

The  admission  of  the  wife,  who  was 
aocustomed  to  conduct  her  hu8« 
band's  businees,  is  sufficient  to 
take  the  case  out  of  the  statute  of 
limitations  In  an  acQoft  against  the 
Vet.  h 


husband.     Anderson  t.  Snukt* 
son.  591 

M. 

MASTER  AND  SERVANT. 

1.  A.  and  B  are  partners  in  the  bu^ 
siness  of  public  carriers;  by  a 
contract  between  them,  A.  finds 
horses  and  drivers  for  certain 
stages,  and  B.  supplies  them  for 
the  remaining  stages.  They  are^ 
notwithstanding  this  division  of  the 
concern  between  them,  responsi- 
ble for  the  misconduct  and  negli- 
gence of  their  drivers  and  servants 
throughout  the  whole  distance. 
And  it  is  no  defence  to  B.,  that 
the  servant  by  whom  an  injury  is 
committed,  was  the  speeiai  servant 
of  A.^  and  hired  and  paid  by  A^ 
alone.     IVeyiand  v.  Bikms.    227 

2.  The  act  of  the  servant  will  not 
bind  the  master  in  actions  of  tort 
to  the  same  eitent  as  in  actions  in 
contracts.    Harding  v.  Greening. 

Page  631 

MONET  HAP  AND  RECEIVEP^ 
See  AssuicpsiT  Axp  Aoxxoir. 

N. 

NAVIGABLE  RIVER, 
See  BnrMfTT  v.  Moita,  309. 

NEGLIGENCE, 
See  AcTioir. 

NEUTRALS, 
See  Aiinr  Enxht.    ImtmAMVUt 
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ORDER,   (JuBGSs') 

f  ARTICULAR  OP  DEMAND. 

Tke  d«bnd«Bt  cannot  mike^  ftt  the 
Mid  ^  the  cmim,  any  such  ohjec- 
ti<Hi  to  the  partkttUrs,  whkh,  if 
made  earlier,  te  plaintiff  or  the 
court  might  have  veelified.  Li&oe- 
ioek  r.  C%eoe%.  fage  662 

1.  An  anAoiity  to  eneenle  n  deed 
ipntt  be  by  deed ;  andif  one  part- 
ner ndLnowkdge  that  he  gare 
another  partner  authority  to  eze- 
cnte  a  deed  for  Idn,  the  presnmp- 
tion  is,  that  it  was  a  leg^  antho- 
lity,  which  most  be  nnder  seal  and 

.  pio4oced.  An  acknowledgment 
b  not  snificient.    SteiglUz  r.  Eg- 

3.  First,  Upon  the  dissolution  of  a 
partaership,  and  a  mutual  state- 
ment and  settlement  of  accounts, 
there  is  an  implied  promise  in  law, 
on  the  part  of  him  against  whom  a 
balance  is  found,  to  pay  his  co« 
paHner ;  and  an  e:ipmB9  promise  to 
pay  is  not  necessary.  Secondly, 
Apartnaraliip  is  commenced  by  ar- 
ticles unsealed,  in  which  is  con- 
tained an  agMcmeat  t^w  a  co-part- 
nership deed.  Such  partnership 
may,  at  any  time,  \m  dissoWed  by 
parol :  and,  although  one  partner 
refuse  to  sign  the  de^d,  when  ten- 
dered to  him,  he  is  not  thereby 
precluded  from  reeoreriiig  a  ba- 
lance due  to  him  on  the  partner- 
ihlp  a(iconnt  v^  an  action  of  i»- 
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PATENT. 

1.  A  pi^teipt  U  y<a<J,  Firsli,  If  the 
specification  omit  eJ|y  ifi^pi^ienty 
w^cbf  Aough  apt  ^ecf^^IJ  to  the 
cowpofittoft  pf  tjie  thing  Uff  which 
the  pMailt  is  plai^iflds  U  ?  inore 
f^pe^itioiM  aiid  beppftcial  i^oijo  of 
prodiM^iiyg  the  manufactofO  s  •nd. 
Secondly,  Jf,  pmHom  ti»  tb#  pa^ 
te^t  being  grantedt  ^e  article  hac 
bpen  pytbliciy  T(ui4«d,  (though 
nnly  (onriPOQtllSf)  ^9  tiiepetentee 
himself.    Woodi.  ^mpter.      58 

%  First,  Sembky  that  the  patent 
should  be  a  0pnf  ral  index  to  the 
specification,  and  state,  in  sub* 
stance  and  outline,'  what  is  there- 
after set  out  in  drcamstanoe  and 
detail  in  the  specification.  Second- 
ly. Sembky  That  If  a  patent  be 
taken  for  more  of  machine  tiian 
is  strictly  the  iuTentor'i  own  ad- 
dition or  improToment,  it  is  good. 
Hai  T.  I%on^on  and  Others.  636 

PATMEPJT  OF  MONET  INTO 
COURTi 

Sm  AfSUMBSIV* 

PENALTY, 
£#f  ActmwipifVyU 

PLEADING, 
Fide  BsLL  e.  Shaw,  MS. 

POLICY, 
See  Insurance*    Bankrupt. 

PRACTICE, 
See  PAiif  i^(4A4,:  4irn  WifWi* 

PRBMIUlfS  OF  iMBUIUNCE, 
See  bsraAKCfi, 


i    N   0    S   X. 


M9 


PRINCIPAL  AND  AGENT. 

1 .  A,  and  Co.  of  Liverpool^  employ  R. 
i^od  Co.  as  their  bankers  there.  R, 
and  Co.  keep  an  account  In  London 
with  J.  Sf  L.  Bat  A.  and  Co.  haTe 
no  account  with  J.  and  L.  A,  and 
Co.  direct  their  agents  in  London 
to  pay  monies  ^'  to  their  account," 
at  the  house  of  J.  and  L.  As  A* 
and  Co.  had  no  account  of  their 
own  with  J.  and  £.>  but  through 
the  medium  of  R»  and  Co.  of  Li^ 
verpool;  and,  as  their  agents  had 
been  in  the  habit  of  paying  monies 
of  A,  and  Co.  to  the  account  of  R, 
and  Co.  at  the  house  of  the  Xron- 
don  bankers  of  A.  and  Co.  Held, 
that  the  direction  of  A.  and  Co.  to 
their  agents,  to  pay  to  ^^  their  ac- 
count," was  sufficiently  complied 
with,  by  a  payment  made  to  the 
account  of  A.  and  Co.,  as  the 
agents  had  been  in  the  habit  of 
doing.  Breed  t.  Green*  Page  204 

%  A  broker  is  a  witness  to  prote  a 
contract ;  but  in  an  action  brought 
against  the  principal,  for  negli- 
gence and  misconduct  in  the 
course  of  his  employment,  in  the 
purchase  of  certain  bales  of  tobac- 
co, the  broker  who  made  the  con- 
tract for  him  cannot  be  called  to 
proTe  that  there  waa  no  negligence 
or  misconduct  in  the  execution  of 
it,  withovl  a  release  from  the  prin- 
cipal*      GenoerM  ?•  Mamwaring. 

139 

3,  An  accepts  a  bill  made  payable  at 
the  house  of  the  defendants,  which 
is  indorsed  to  the  plaintiffs,  who 
discount  it.  The  bill  is  presented 
to  the  defendants,  when  due,  and 
dishonoured.  Two  days  after- 
wards, the  qnoney  to  take  up  the 
bill  is  remitted  to  the  defendants ; 
and  they  are  requested  to  follow 
it  in  whatsoeTor  hands  it  jnay  be. 
Tbey  tender  the  money  to  the 
plaintiffs,  who  had  sent  back  the 


bill)  the  day  before,  to  the  draw- 
ers. Meantime,  the  defendants 
receife  an  order  from  a  house, 
to  which  the  letter  inclosing  the 
remittance  referred  them  for  ad- 
vice, to  hold  the  money  to  the 
credit  of  that  house,  as  they  had, 
by  the  desire  of  A.^  the  acceptor, 
adTanced  him  to  the  amount  of  the 
mouey  then  in  the  defendant's 
hands  for  the  purpose  of  taking  up 
the  bill.  Held,  that  this  was  a 
sufficient  coontermand  of  the  mo* 
ney  on  the  part  of  A.^  and  that  the 
defendants  were  not  liable  to  an 
action  for  money  had  and  received, 
brought  by  the  plaintiffs,  on  their 
0gain  getting  back  the  bill  into 
their  possession.  Stewart  ▼.  Fry: 
Page  »72 
4.  A  letter  written  by  an  agent 
(though  not  known  to  be  such  by 
the  party  to  whom  the  letter  was  . 
written)  speaking  of  a  ship,  as  his 
ow»  ship,  is  not  conclusive  against 
him  in  an  action  on  a  policy  of 
insurance,  in  which  the  question 
of  ownership  is  raised.  He  may 
still  prove  that  he  is  only  an  agent, 
and  that  others  are,  in  fact,  the 
owners  of  the  vessel*  Tullock  v. 
Boyd.  487 

PRINCIPAL  AND  SURETY. 

1.  The  neglect  of  the  obligee  to  give 
'notice  to  the  surety,  that  the  prin- 

cipal  had  made  default,  does  not 
discharge  such  surety  ;  but  if  the 
obligee  (without  the  privity  of  the 
surety)  enter  into  an  engagement 
with  the  obligee,  and  deprive 
himself  of  the  power  of  suing  him, 
whereby  the  surety  is  prosecuted 
from  coming  into  a  court  of  equity 
for  relief,  he  is  then  discharged ; 
but  not  otherwise.  Orme  v.  Young. 

84 

2.  A^bond  is  given  to  A.^  B.,  and  C, 
by  the  plaintiff  and  defendant, 

2Z2 
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who  were  sureties  for  D.  The 
plaintiff  is  obliged  to  pay  the  bond, 
and  brings  an  action  against  his 
co-surety  for  contribution.  A  de- 
fence, is  set  up,  that  the  principal 
had  paid  money,  specifically  on 
account  of  this  bond,  to  one  qf 
the  obligees,  and  that  such  obligee 
had  carried  it  to  the  account  of 
the  bond.  Held^  that  any  decla- 
ration of  the  obligee,  upon  what 
account  he  received  the  money, 
or  how  he  had  applied  it,  (unless 
such  declaration  were  made  at  the 
time  of  payment,)  was  not  evi- 
dence ;  and  that  such  obligee  must 
be  called  as  a  witness. 
3.  Though  time  given  to  the  princi- 
pal will,  under  certain  circum- 
stances, exonerate  a  surety;  yet 
time  given  to  a  surety,  without 
thtf  privity  of  his  co-surety,  will 
not,  upon  his  paying  the  debt,  af- 
fect his  right  of  action  for  contri- 
bution against  such  co-surety. 
Dunn  T.  Ske.  Page  309 

PRIZE. 

1.  Where  a  ship  is  seized  by  the 
commander  of  one  of  his  Majes- 
iy*s  vessels  as  prize,  and  is  after- 
wards released  without  any  suit 
being  instituted  against  her,  if  the 
plaintiff  have  any  ground  of  com- 
plaint, his  redress  b  in  a  Court  of 
Admiralty  ;  and  no  action  can  be 
maintained  at  common  law,  either 
of  trespass  for  seizing  the  ship,  or 
of  false  imprisonment  for  confin* 
ing  the  captain  and  mariners. 
Faith  y.  Pearson.  113 

PROMISSORY  NOTES, 
See  Bills  of  Exchange. 

1.  In  an  action  against  the  payee  of 
a  promissory  note,  who  was  like- 
wise the  indorser, — Held,  that  his 
indorsement  was  an  admission  of 
the  hand-writing  of  the  maker* 


.  The  payee  is  entitled  to  notice  of 
the  dishonour  of  the  note,  idthough 
there  were  no  consideration  be- 
tween him  and  the  maker.  Free 
T.  Hawkins.  Page  650 

Q. 

QUANTUM  MERUIT, 

See  Action. 


R. 


RENT. 

The  fourth  section  of  statute  11 
Geo.  II.  c.  19.  which,  in  the  case 
of  goods  carried  away  to  avoid 
payment  of  rent,  gives  a  summary 
remedy  before  two  magistrates, 
provided  the  value  of  the  goods 
shall  not  exceed  ^0/.,  does  not  take 
away  the  jurisdiction  of  the  king's 
superior  courts.  Horse/all  v. 
Davg.  147 

RELEASE, 
See  Witness* 

REPLEVIN, 

SeeRsNTy  1. 

1.  In  an  action  of  replevin,  the  land- 
lord's title  under  which  the  te- 
nant has  gained  possession  of  the 
premises,  cannot  be  disputed,  al- 
though the  tenant  is  prepared  with' 
evidence  to  shew,  that  the  pre* 
mises  have  been  fraudulently  con« 
veyed  to  the  landlord,  and  that 
the  actual  title  is  vested  in  ano- 
ther person.  The  plea  of  nil  ha^ 
butty  &c.  cannot  be  pleaded,  nor 
can  evidence  be  given  which 
amounts  to  it.    Pony  v.  Ucm^. 
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RIGHT  OF  WAY, 
See  HiGHif  AT,  % 

RIOT  ACT. 

1»  la  an  action  on  the  riot  act^  and 
upon  the  52d  Geo.  III.  c.  130. 
against  the  hundred, — ^Held,  that 
burning,  though  specifically  men- 
tioned in  a  clause  of  the  statute, 
as  distinct  from  a  demolishing  or 
pulling  down,  is  included  in  the 
latter  terms.  Queerer  If  a  staith, 
which  is  a  place  of  deposit  for 
coals,  is  an  erection,  building,  or 
engine,  within  the  meaning  of  the 
first  and  second  sections  of  the  5^d 
Geo,  III.  c.  130.  Nesham  ▼•  AnU' 
itrong.  Page  466 

S. 

SALE, 
See  Statute  of  F&avds,  3. 

SEDUCTION,  ACTION  FOR. 

|n  an  action  brought  by  a  parent 
for  the  seduction  of  his  daughter, 
it  is  not  necessary,  to  sustain  the 
action,  that  the  daughter  should 
be  produced  as  a  witness  at  the 
trial.    Fwrmer  9.  Joseph.        451 

SCRIVENER, 
See  Attornet  and  Banhbupt. 

^  An  attorney  whose  principal  Bu- 
siness is  in  the  transaction  of  an- 
nuities, for  whfch  he  charges  a 
commission,  and  who,  in  the 
course  of  obtaining  them  for  those 
who  employ  him,  receives  large 
deposits  of  money,  which  he  pays 
into  a  banker's  hands  in  his  own 
name,  i^  not  a  scrivener  within 
the  bankrupt  laws.  Hurd  v. 
Brydge$.    .  664 


SEAWORTmNBSS, 
See  Insurance,  6.  ' 

SHERIFF. 

1.  Where  a  debtor  is  discharged  un- 
der the  Insolvent  Act,  his  pro^ 
perty  is  vested  in  the  clerk  of  the 

.  peace,  until  assignees  are  chosen, 
and  afterwards  in  his  assignees; 
and  although  he  be  permitted  to 
continue  in  the  possession  of  his 
property,  and  to  act  as  ostensible 
owner,  no  creditor  can  take  his 
goods  in  execution,  and  compel 
the  sheriff  to  make  a  sale.  His 
remedy  is  to  obtain  a  distribution 
under  the  Act ;  or,  in  case  of 
fraud,  to  apply  to  have  the  dis- 
charge set  aside.  Hindle  v.  BelL 
Page  161 

S.  In  an  action  against  the  sheriff 
for  an  escape,  the  regular  way  of 
connecting  him  with  his  officer,  so 
as  to  make  him  responsible  for  his 
act,  i^  by  the  production  of  the 
warrant.  But  any  recognition  by 
the  sheriff,  that  the  officer  acted 
under  his  authority,  will  dispense 
with  the  necessity  of  producing  it. 
An  indorsement  upon  the  writ,  ^ 
(returned  and  filed  by  the  sheriff) 
of  the  name  of  the  officer,  is  not 
sufficient  to  make  the  sheriff  re« 
sponsible,  without  proving  that  his 
name  was  written  upon  it  by  the 
authority,  or  with  the  privity,  of 
the  sheriff.  The  writ,  with  the 
sheriff's  return  upon  it,  is  only 
evidence  against  him,  to  the  ex- 
tent of  his  duty  under  it ;  and  it  is 
no  part  of  his  duty  to  annex  the 
officer's  name  to  the  return.  Uill 
V.  Leigh.  217 

3.  It  is  sufficient  to  excuse  the  she- 
riff, in  an  action  against  l^im  for 
a  false  rf  turn,  ^^  that  the  defend- 
ant forcibly  rescued  himioif^** 
provided  the  fact  be  so:  but  if 
the  defendant  escape,  owing  to  the 
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negligence  of  the  officer,  ihh  will 
not  jastify  the  return  of  a  rescue.^ 
Fermor  ▼.  Phillips^        Page  537 

SHIP. 

1.  A.^  fi.,  and  C,  are  part  owners  in 
a  ship.  A.  directs  B.  and  C.  not 
to  oitler  any  repairs  in  their  joint 
names,  and  informs  them  that  he 
will  no  longer  consider  them  as 
Inanaging  owners.  Repairs  were 
done  in  their  joint  names,  upon 
the  direction  of  the  captain  em- 
ployed by  B.  and  C.  Held,  that 
A.  was  jointly  liable.  Gleadon  ▼. 
31mAr/er.  586 

SLANDER, 

See  Libel; 

L  In  an  action  for  slander,  it  is  not 
competent  for  the  defendant,  un- 
der the  general  issue,  to  offer,  in 
mitigation  of  damages,  evidence 
that  the  specific  facts  in  which  the 
slander  consists,  and  for  which 
the  action  is  In'ought,  were  com- 
municated to  him  by  a  third  per- 
son.   Mills  T.  Spencer.  533 

S.  No  action  can  be  maintained 
against  a  counsel,  for  words 
spoken  in  a  judicial  proceeding, 
provided  they  are  pertinent  to  the 
cause,  and  that  no  malice  against 
the  individual  who  is  the  subject 
of  the  words  be  proved  against 
him.    Hodgson  v.  Scarlett^  Esq. 
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STAGE  COACH, 

See  Caeribr. 

STATUTES, 

See  Ship,  1. 

1.  Notwithstanding  there  has  been 
no  notice  to  dispute  commission, 
act  4)f  bankruptcy,  &c«  under  the 


46  Gee.  m.  «•  185.  >•  10.  the 
proceedings  are  not  .conclusive  evi- 
dence of  the  facts  therein  stated  ; 
but  the  Court  is  still  to  form  a 
judgment  upon  them,  whether  thej 
prove  ail  act  of  bankruptcy  or  not. 
Rwrden  r.  FmrestaU.    Page  100 

d.  A.  contracts  to  sell  to  B.  some 
Russian  hemp;  and  the  ship,  on 
board  of  which  the  hemp  is  to  be 
conveyed,  is  to  sail  from  Si.  Pe^ 
iersburgh  by  a  given  day.  A.  is 
the  importer  of  the  hemp.  By  the 
Stat.  10.  and  11.  fV.  III.  c.  6.,  it 
is  illegal  for  any  subject  of  this 
realm  to  carry  on  a  trade  with 
Russia^  unless  he  be  a  member  of 
the  fellovrship  of  merchants  trad« 
ing  to  those  countries.  A.  is' not 
a  member  of  the  company;  but 
the  hemp  is  protected  at  the  land- 
ing scale  and  in  the  docks,  by 
using  the  name  of  a  broker,  who 
was  one  of  the  fellowship.  Qtuere^ 
If  this  be  such  an  illegality  in  the 
contract  as  will  render  it  void, 
and  entitle  B.  to  afail  himself  of 
it,  as  a  defence  to  an  action 
brought  against  him  by  A.  for  not 
fulfilling  his  agreement.  Gross  ▼• 
La  Page.  105 

3.  A.  and  Co.  guaranteed  to  B.  and 
Co.  payment  for  any  goods  which 
they  might  supply  to  C  within  a 
certain  period,  at  a  credit  of  two 
and  two  months.  C  becomes  in- 
debted to  B.  and  Co.  for  goods, 
and  gives  them  three  bills  of  ex- 
change, in  payment,  indorsed  bf 
A*  and  Co.,  who  shortly  after- 
wards become  bankrupts.  One  of 
these  bills  was  dishonoured  be- 
fore, and  the  other  two  bills  after, 
their  bankruptcy.  C.  was  like- 
wise indebted  to  B.  and  Co.  be- 
fore the  bankruptcy  of  A.  and  Co. 
for  some  goods,  for  which  they 
had  a  right  only  to  call  on  C  to 
give  them  a  bill  at  two  months,  at 
the  time  of  ^.  &  Co,'8  commbsion. 
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Held,  that  tn  an  actioti,  brought 
upon  the  guarantee,  against  A. 
and  Co.,  their  certificate  was  a 
good  defence,  by  virtne  of  the  sta- 
tute of  the  49th  Geo.  III.  c.  121. 
s.  9.  GaskeU  r.  Lindsay.  Sed 
edn&a,  by  R.  B.  Page  212 

4.  In  an  action  against  the  hundred 
H61d,  that  they  are  only  liable 
for  things  demolished  by  the  ri- 
oters, or  destroyed  in  the  demo- 
lition of  the  house,  and  not  for 
any  goods  stolen  or  lost  from  the 
premises.    Smith  r.  Bolton.    301 

(43  Geo.  III.  e.  68.  i.  1.) 

5*  In  am  indictmeBt  upon  the  43d  G. 
IIL  c»  (8.  Sembkj  that  the  words 
^'  some  other  griefona  bodily 
ban»"  must  be  construed  to  ex- 
tend to  such  wounds  only  as  are 
inflicted  upon  a  Tital  part  in  the 
body.    Res  T.  Jkenkemi.       469 

(5  Geo.  IL  c  30.  t.  45.) 

8.  See  Bankrupt,  9. 

(18  Geo.  II.  c.  20.) 

7.  See  Justice  or  Peacb,  I. 

(52  &e^.  III.  c.  130.  s.  I  and  %) 
Bbnhstt  9*  MoiTA^  3S9. 

8.  See  Riot  Act,  1. 

(21  Jac.  I.  c.  19.) 

9.  See  Bankrupt,  17. 

SPECIAL  CONTRACT, 
See  Assumpsit,  4. 

SPECIFICATION, 

Ijlee  Patent,  1,  2. 

STOPPAGE  IN  TRANSITU. 
1*  When  the  master  of  a  ship  re- 


erff  es  goods  on  boifd,  and  gttes  a 
receipt  for  them,  it  is  his  duty  not 
to  deliter  the  bill  of  lading,  ex- 
cept to  the  person  trho  can  gfre 
the  receipt  in  exchange.  A.  sella 
goods  to  B.  to  be  delirered  firee 
on  board  a  particular  ship:  he 
loads  them  on  board,  and  takes  a 
receipt  from  C,  which  purports 
that  the  goods  were  receiTod  **  for 
and  on  account  of  ^."  Before 
the  delivery,  B.  had  sold  the 
goods  to  D.f  who,  without  the 
knowledge  and  consent  of  A.j  ob- 
tains a  bill  of  lading  from  C.  B; 
becomes  Insolvent. — Held,  that 
A.  Isr  entitled  to  stop  the  goods  in 
transitu^  and  that  C.  hating  re* 
fused  to  deliver  them  on  the  pro- 
duction of  the  receipt,  is  answer- 
able to  A.  in  an  action  of  trover* 
A.^s  right  would  hate  been  the 
same,  although  the  receipt  had 
not  contained  the  restrictive  words, 
but  had  been  In  the  general  form* 
Craven  v.  Ryder.  Page  100 

2.  An  order  sent  by  the  vendor  to 
the  wharfinger  to  deliver  the  goods 
to  the  vendee,  is  sufficient  to  pass 
the  property  to  the  vendee,  pro* 
Tided  nothing  remains  to  be  done 
but  to  make  the  delivery :  but  if  any 
thing  remain  to  be  done,  for  exam- 
ple, weighing,  &c.  the  property 
does  not  pass,  and  the  right  ct 
stoppage  in  tranritu  is  not  defeat- 
ed till  that  be  done,  Witkere 
v.  Xryf.  18 

3.  A.  being  in  bad  chtumstances 
goes  to  Glasgow^  and  obtains 
goods  from  B.,  paying  for  them  by 
a  bill  upon  a  house  in  London^ 
which  house  he  knows  to  be  in- 
solvent. The  goods  are  shipped 
at  Leith;  the  invoice  and  receipt 
made  out  to  A. ;  and  they  are  af- 
terwards delivered  to  a  wharflnget 
in  Londtmj  who  receives  a  notice 
fron  the  origina  veedof  (B.)  ti 
hold  them  for  him.    A.  becomes  a 


»04 


INDEX- 


bftsknipt  In  trover  by  ^.agmiost 
the  wharfioger  for  the  benefit  of 
bU  assignees; — Held,  that  JB.'s 
right  of  stoppage  m  iranHtu  was 
gone ;  but  that  there  might  still  be 
a  question  for  the  Jury,  whether 
the  sale  was  not  made  un4er 
such  gross  circumstances  of  fraud 
as  to  vacate  the  contract  altoge- 
ther.    NobU  ▼•  Adams. 

Page  US 
4.  jt.j  in  Londany  Orders  goods  of 
B.  at  Manchester;  S.  forwards 
them  by  a  carrier  to  London, 
Whilst  they  are  on  their  transit, 
B*  hears  of  u^.'s  insolvency,  and 
directs  the  carriers  to  stop  them ; 
and  for  this  purpose  he  makes 
.  tut  a  new  invoice  to  B.,  which  he 
iratisknits  to  the  oflice  of  the  car- 
rier in  London.  The  goods,  by  a 
mistake  bf  the  carrier,  are  deli- 
vered to  ji.j  who  becomes  a  bank- 
rupt; his  assignees  claim  to  re- 
tain them. — Held,  that  B.  had  a 
right  to  recover  them  in  an  action 
of  trover  against  the  assignees  of 
A.    Liu  V.  Cowkjf.  538 


SUBPCENA, 

See  Evidence,  3. 

The  name  of  a  witness,  though  not 
in  the  original  subpttna,  may  be 
inserted  therein  at  any  time,  if  she 
have  been  regularly  served  with  a 
copy.     WakeJIeUi.GaU.      620 


TENANT  AT  WILL. 

Tenant  at  will  is  not  liable  to  gene- 
ral repairs;  he  is  bound  to  use 
the   premises    in  a    husbandlike 


manner,  but  no  farther.  Hartefatt 
V.  Mather.  7 

TRESPASS. 

1.  In  an  action  of  trespass  for  falsa 
imprisonment,  a  constable  may 
justify  under  the  general  issue, 
though  he  acted  without  a  war- 
rant, provided  there  were  a  rea- 
sonable charge  of  felony  made ;  al- 
though he  afterwards  dischargee 
the  prisoner  without  faking  hnn 
before  a  magistrate ;  and  although 
it  should  turn  out  in  fact  that  no 
felony  was  committed.  But  a  pri- 
vate indtviduai,  who  makes  the 
charge,  and  puts  the  constable  in 
motion,  cannot  justify  under  the 
general  issue :  he  must  plead  the 
special  circumstances,  by  way  of 
justification,  in  order  that  it  may 
be  seen  whether  his  suspicions 
were  reasonable.  M^C/btig'Aan  v. 
Clayton.  Page  478 

S.  In  trespass,  there  are  two  inde- 
pendent parishes  in  one  district, 
as  St.  John^s  and  St.  James^s^  in 
ClerkenweUi  if  the  trespass  be 
stated  to  have  been  committed  in 

*  ClerkenmeUf  generally,  and  be 
proved  to  have  been  committed  in 
the  parish  of  St.  James\  it  is  a  fa- 
tal variance.     Taylor  v.  Hooman. 

.    TRUSTEE. 

No  action  at  law  will  lie  against 
trustees,  either  by  their  eesiui  que 
trust  J  or,  in  case  of  his  bankrupt- 
cy, by  the  assignees  of  such  cestui 
que  trust.    Allen  r.Imlett.      641 

TROVER, 

See  Bankrupt,  12,  15. 

A  letter  from  the  plaintiffs  attorney 
to  the  secretary  of  the  fVest  India 
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Dock  Company,  claiming  the  de- 
liTery  of  some  coffee,  in  the  pos- 
session of  the  company,  at  their 
docks,  adding,  ^^  that  he  was  in- 
structed to  take  l^^l  measures,  if 
it  were  not  deli? ered  forthwith," 
is  not  a  notice  of  action  within 
the  meaning  of  the  3§th  Geo.  III. 
c.  69.  9.  185. ;  the  act  which  in- 
corporates the  company.  Quarcy 
if  the  notice  of  action  should  not 
be  to  the  treasurer  of  the  com- 
pany ?  Lewis  T.  Smith.     Page^ 

TOLLS, 

See  Assumpsit,  7. 

V. 

TARIANCE, 
See  Bahkkupt,  2.    Trespass,  9. 

VENDOR  AND  PURCHASER, 
See  AvcTioNEER  and  Assumpsit. 

u. 

USAGE. 

1.  An  usage  of  trade  cannot  be  set  up 
to  contravene  au  express  contract. 
Therefore,  when  A.  agreed  to  sell 
to  B.  a  quantity  of  bacon,  which 
he  warranted  to  be  of  a  particular 
quality,  part  of  which  H.  weighed 
an4  examined  upon  delivery  at  the 
wharfinger's,  and  paid  for  the 
whole  by  a  bill  at  two  months, 
but  before  the  bill  became  due, 
gave  notice  to  A*  that  the  bacon 
was  not  agreeable  to  the  contract, 
— Held,  that  fi.  could  not  give  in 
evidence  a  custom  in  the  bacon 
trade,  that  the  buyer  was  bound 
to  reject  the  contract/ if  dissatis- 
fied therewith,  at  the  time  of  ex- 
amiBiog  the  commodity ;  and  tbat^ 


having  neglected  to  do  so  in  the 
first  instance,  he  wa»  excluded 
from  future  objections.  Peitfiv. 
Pirn.  Page  d5 

USfi  AND  OCCUPATION. 

Though  an  agreement  for  use  and 
occupation  b  void  by  the  statute 
of  frauds,  nevertheless,  if  the  te- 
nant take  possession  of  the  pre« 
mises  under  it,  he  becomes  a  te- 
nant at  will ;  and  recourse  may 
be  had  to  the  original  agreement 
to  calculate  the  amount  of  rent. 
De  Medina  v.  PolsoHm  47 

USURY. 

1.  A,y  in  consideration  of  a  certain 
sum  of  money,  conveys  premises 
to  S.,  and,  at  the  same  time  an 
agreement  is  entered  into  between 
them  that  A.  shall  re-purchase 
the  same  premises,  within  fifteen 
months,  at  a  considerable  advance 
upon  the  original  purchase-mo- 
ney; and  Bm  agrees  to  sell  and 
re-convey  at  such  advance. — Held 
that,  in  point  of  law,  such  con- 
tract was  not  usurious,  unless  it 
were  meant  as  a  cover  for  a  loaa 
of  money,  which  was  a  question 
of  fact  for  the  Jury.  MeUalfr* 
Brown*  t       295 

2.  A.  employs  fi.  to  get  a  bill  dis- 
counted, and  agrees  to  give  him  a 
sum  of  money  beyond  the  legal 
interest.  B.  procures  C  to  dis- 
count it,  who  requires  B.  to  in- 
dorse the  bill,  but  takes  no  more 
than  the  legal  interest  upon  the 
discount.  B.  then  pays  over  to 
A.  the  proceeds  of  the  bill,  mlnta 
the  sum  which  A,  had  agreed  to 
give  him  for  procuring  the  dis- 
count.— Held  that,  in  an  action 
against  A,^  brought  by  the  in- 
dorsee of  (y..  A*  could  not  defend 
himself  on  the  ground  of  usury 
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WARRANTY, 

S'^e  Principal  and  Age«t« 

Crib^bitiDg  is  no  onch  vaMoodntss 
in  ft  korte,  as  te  entitle  a  p«r- 
dkaaer^  who  hat  benght  pnder  a 
geiteral  warrantyy  to  maintain  an 
action  for  the  breach  of  it,  ugon 
Ihii  fanlt  oaljr.  Broefinmburgh 
If.  HifSf^0ck.  630 

WAGER. 

1.  A.  lays  a  wager'  of  twenty-five 
^ineas  with  B>  upon  the  erent  of 
a  horse-race,  and  (7.  takes  the  risk 
of  ten  guineas  (part  of  the  twenty- 
fiye)  as  his  share  of  It.  A.  wins 
the  wager ;  but,  before  he  receives 
the  money  from  A,  he  pays  C.  ten 

fuioeas,  as  his  portion  of  the  bet. 
L  never  paid  the  wager  to  A.y 
and  all  hope  of  obtaining  it  was 
lost. — Held,  that  A,  was  entitled, 
notwithstandbg  the  statutes  of 
gaming,  to  maintain  an  action  of 
money  had  and  received  against 
C*  for  the  ten  guineas  which  he 
bad  paid  him*    Sing^on  v.  Bliss. 

732 

WITNESS. 

I.  A.  who  is  indebted  to  B.,  gives 
him  a  hill  of  C.  to  get  disconated. 
B»^  instead  of  disconntiog  it,  holds 
the  bill  as  a  security  for  the  debt 
of  A.J  contending  that  A*  gftTo  it 
to  hioD  by  way  of  payment  of  his 
debt.  In  an  action  upon  this  bill, 
brovght  by  B.  against  C.,  A.  is 
not  a  compotonft  witness  to  prove, 
on  the  part  of  the  defsndant,  that 
he  delivered  the  bill  to  JB*  merely 
to  gel  It  disGoonted,  not  as  pay- 
meoty  witbont  a  release.  Becavse, 


In  the  ovent  of  the  plaintiff's  re« 
ooveriog,he  would  be  liable  to  the 
costs  of  the  aetion  brought  against 
C,  as  special  damage  in  an  action 
against  himself  for  the  violation 
of  his  duty.  Hmrmam  v.  Lasbrey. 
Page  900 
%  Where  a  witness  is  examined  on 
interrogatoriei  by  the  plaintiff, 
and  cross  interrogatories  on  the 
part  of  the  defendant,  although  it 
should  appear  when  his  evidence 
is  read  at  the  trial  that  he  was  an 
interested  witness^  and  ought  to 
have  been  released ;  his  evidence, 
notwithstanding,may  beread,with- 
out  proving  him  to  have  been  re- 
leased previously  to  such  examina- 
tion. The  objection  is  too  late  at 
the  trial ;  and  should  have  been 
made  at  the  time  he  was  examined. 
Ogh  T.  PaUski.  483 

3.  When  a  witness's  character  is  at- 
tacked in  a  court  of  justice,  the 
questions  should  be  confined  to  his 
general  conduct,  and  should  not 
point  at  specific  charges.  Sharp 
V.  Scoging,  517 

4.  The  examination  of  a  prisoner 
before  a  magistrate,  who  examines 
such  prisoner  as  a  wUnessj  al- 
though he  holds  out  no  threat  or 
inducement,  cannot  be  used  against 
bim.     Rex  v.  WUson.  597 

5.  It  is  an  objection  to  the  com- 
petency of  a  witness,  who  comes 
to  disdiarge  certain  premises  from 
a  rate,  that  he  has  property  of  the 
kind  in  question,  in  the  occupa- 
tion of  a  tenant,  subject  to  such 
rate.  If  established:  and,  there- 
fore, his  own  reversionary  Inte- 
rest may  be  affected  thereby. 
Rhodes  r.  Ainsworth.  610 

WRIT. 

In  an  Indictment  nnder  Lord  Si" 
lenhorentgh^i  act,  for  caltiqgand 
BsaiaMOg  a  sheriff's  ofiicer»  lA  is  in* 
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cnmbent  on  the  prosecator,  not 
only  to  prodnce  the  warrant  made 
ont  by  the  sheriff  to  the  officer, 
Imt  likewise  the  writ.  Rex  ▼. 
Meade.  Page  593 

WRIT  OF  RIGHT. 

LTender  of  the  demy  mark:  and  what 
the  demandant  is  bound  to  prove 
npon  such  tender,  prerioas  to  the 
tenant  being  pnt  upon  proof  of  his 
Aitle.  . 


3.  Evidence  of  a  general  perception  of 
rent  of  the  tenements,  of  which 
those  demanded  formed  part,— - 
Held,  to  be  sufficient  of  possession 
to  support  a  fine  levied  with  pro« 
clamations,  against  the  plea,  quod 

'  partis  Jhtts  nil  habuerurU^  &c.  so 

as  to  bar  the  heir  who  never  made 

actual  entry  after  the  death  of  hia 

ancestor.      Hardman  v.   Clegg. 

Page  657 
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ERRATA: 

For  Farmer  v.  Joieph,  p.  451.  tried  at  York  Sammer  Awises,  1816,  rtni  BeriB 
T.  Satterfit  P.  687,  line  18,  for  ''  rigliti  of  a  course  of  jnitice,''  fad  «  ri^ltti 
gf  a  court  of  justice.*' 
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